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(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  d^tricts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  tlie 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year.  , 

REPORTER. 

Isaac  N.  Philups Bl6omington. 

JUSTICES. 

First  District—CATtnojJL  C.  Bogos Fairfield. 

Second  Dutrict— Jesse  J.  Phillips Hillsboro. 

Tliird  District— 3 ACOh  W.  Wilkin Danville. 

Fourth  District— JosEFR  N.  Carter Quincv. 

Fifth  District— Alfred  M.  Craig Galesburg. 

Sixth  District— J AyiES  H.  Cartwrioiit Oregon. 

Seventh  District— Be:s J Aum  D.  ^Uqruder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
Tlie  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
within  six  years  last  past.  Mr.  Justice  Cartwright  is  the  present  Chief 
Justice. 

clerks. 

Christopher  Mamer,  Northern  Grand  Division,  158  Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Jacob  O.  Chance,  Southern  Grand  Division,  Mt.  Vernon. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
tlie  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  tlie  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Springfield. 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  tliree  years.  One  Clerk  is  elected  in  each 
district. 

REPORTER. 

Martin  L.  Newell, Springfield. 


FIRST  DISTRICT. 

Composed  of  the  comity  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk — ^Thomas  N.  Jamieeon,  Ashland  Block,  Chicago. 

Nathaniel  C.  Sears,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adaics.  Justice,  Ashland  Block,  Chicago. 
THOJiAS  G.  Windes,  Justice,  Ashland  Block,  Chicago. 


BEANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Oliver  H.  Horton.  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  M.  Shepard,  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

excej^t  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

John  D.  Crabtree,  Presiding  Justice,  Dixon* 
Dorrance  Dibell,  Justice,  Joliet. 
Harry  Hiobee,  Justice,  Pittsfield. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Francis  M.  Wright,  Presiding  Justice,  Urbana. 
OuvKR  A.  Hahker,  Justice,  Carbondale. 
Benjamin  R.  Buruouohs,  Justice,  Edwardsville. 

•This  court  is  a  branch  of  the  Appellate  Court  o^  the  first  district,  and  is  held  by 
three  judf^es  of  the  Circuit  Court,  desi^rnated  and  assi^ed  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  Geoerai  Assembly,  approved  June  2, 1897. 
Hurd's  Statute,  1887,  508,  Laws  of  1897. 185. 
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FOURTH  DISTRICT, 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  February  and  August. 
Clerk— Frank  W.  Havill,  Mount  Vemon« 

Nicholas  E.  Worthington,  Presiding  Justice,  Peoria 
Jambs  A.  Creiqhton,  Justice,  Sprin^eld. 
Hiram  Bioelow,  Justice,  Galva. 


(3)  CIRCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  lUinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit, — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph   P.  RbBARTS,  Cairo. 
Oliver  A.  Harker,  Carbondale. 
Alonzo  K.  ViCKERS,  Vienna. 

Second  Circuit. — ^The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearce,  Carmi. 
Enoch  E.  Nbwlin,  Robinson. 

Third  Ciraiit, — The  counties  of  Randolph,  Monroe,  St.  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville, 
Martin  W.  Schaefer,  Belleville. 
WiLUAM  Hartzell,  Chester. 

Fourth  Circuit. — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian* 

judges. 

William  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelby  ville. 
Samuel  L.  Dwioht,  Centralia. 

Fifth  Circuit. — The  coimties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Henry  Van  Sellar,  Paris. 
Ferdinand  Bookw alter,  Danville. 
Frank  K.  Dunn,  Charleston. 

Si^h  Circuit. — ^The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

JUDGES. 

Francis   M.  Wright,  Urbana. 
Edward  P.  Vail*,  Decatur. 
William  G.  Coch&ak,  Sullivan* 
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Seventh   Ctrcut^.— The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Crbiobton,  Springfield.  ' 

Robert  B.  Shirley,  C-arlinville. 
Owen  P.  Thompson,  Jacksonville. 

^  Eighth   Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoim  and  Menard. 

JUDGES. 

John  C.  Broady,   Quincy. 
Harry  Higbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth.     . 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stiurk  and 
Tazewell. 

JUDGES. 

Leslie  D.  Plterbaugh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit,— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

CoiiOSTiN  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
John  H.  Mopfett,  Paxton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 

DoRRANCE   Dibell,  Joiiet. 
Robert  W.  Hilscher,  Watseka. 
John  Small,  Kankakee. 

Thirteenth  Circuit— The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry, 

JUDGES. 

Hiram  Bigelow,  Galva. 
WiLUAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle^and  Lee. 

JUDGES. 

John  D.  Crabtree,  Dixon. 
James  Shaw,  Mount  CarrolL 
James  S.  Baume,  Galena. 
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Sixteenth  Circuit.— The  counties  of  Kane,  Du  Page,  De  KaU)  and 
KendalL 

JUDQBS. 

'  Henry  B.  Wilus,  Elgin. 
Charles  A.  Bishop.  Sycamore. 
Oeoeoe  W.  Brown,  Wheaton. 

SeT^enteenth  Circuit— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  C.  Garver,  Rockford. 
Charles  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock, 


(4)  COURTS  OF  COOK  COUNTY.' 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi  criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-offlciOf  of  the  Criminal  Court. 

CIRCUIT  COURT. 
Clerk — John  A.  Cooke,  County  Building,  (Hiicago. 

JUDGES. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  •  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Nebly, 

Elbridgk  Hanecy,  Frank  Baker, 

OUVER  H.  HORTON,  ABNER  SMITH. 

superior  court. 

Clerk — John  A.  Linn,  County  Building,  Chicaga 

JUDGES. 

Henry  M.  Shepard,  Arthur'  H.  Chetlain, 

Theodore  Brei^tano,  Henry  V.  Freeman, 

Phiup  Stein,  Nathaniel  C.  Sears, 

Jesse  Holdom,  Farun  Q.  Ball, 

Jonas  Hutchinson,  Joseph  e.  Gary. 

Axel  Chytraus,  Marcus  Kavanagh.* 

*  Appointed  to  fill  vacancy  December  8, 1896. 
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(5;  CITY  COURTS. 


City  CfforU  e%hitinf^  prior  to  the  Constitiitlon  of  1870  wpre  contiimed 
ontll  attfAMnid  by  the  qualified  Tot^m  ot  the  city.  These  courts  may 
n/nr  tftf  «9tftui>\yiht!d  ttudtfr  Hec,  21  c4  Chap.  87,  R.  S.,  and  wh«i  so  estab> 
)a»^Md  har^  (xmcnrreni  Jarisdiction  within  the  city,  with  the  Circuit 
OftiWtf  in  all  ciril  and  criminal  cases,  except  treason  and  murder,  and 
in  app^^k  Irttm  Justices  of  the  peace  residing  within  the  city.  (Ber- 
mUm  Iron  Works  r.  E.,  J.  A  £.  By.  Co.,  141  m.  497.) 

THE  CITY  COURT  OF  ALTON. 
Alkxavdrb  W«  Hop£,  Judge.       Francis  Brasdeweids,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
RufMKlx  P.  GooDWiif ,  Judge.         James  8haw,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
W.  H.  IIrmknover,  Judge.  A.  T.  Atwateb,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUia 
HiLAS  (>(>oK,  Judge.  Thomas  J.  Hbaly,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
RUPWBLL  P.  Goodwin,  Judge.  Zack  T.  Vail,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Amoh  Ollbr,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Jamu  F.  HuQllBS,  Judge.  T.  M.  Lytlb,  Clerk. 
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(6)  COUNTY  AND  PROBATE  COURTS, 

In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  50,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matters  of  probate. 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Gabl  E.  Eplbr. Adams Quincy. 

Wm.  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm.  C.  De  Wolf.  Jr Boone Balvidere. 

R.  E.  Vandeventer, Brown    Mt.  Sterling. 

RiCHATiD  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  Winoert Carroll Mt  Carroll. 

John  F.  Robinson Cass Virginia. 

Calvin  U.  Staley Champaign Urbana. 

RUFUS  M.  Potts Christian Taylorville. 

J.  C.  Perdue Clark Marshall. 

John  R.  Bonney Clay Louisville, 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

' — •  Pro.  Judge.  Cook Chicago. 

AUSBY  L.  Lowe Crawford Robinson. 

Euas  McPherson Cumberland Toledo. 

WiLUAM  L.  Pond DeKalb Sycamore. 

Geo.  K.  Ingham DeWitt Clinton. 

Wm.  H.  Bassett Douglas. Tuscola. 

John  H.  Batten DuPage Wheaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor Edwards Albion. 

David  L.  Wright Effingham Effingham. 

Geo.  T.  Turner Fayette Vandalia. 

Alexander  McElroy Ford Paxton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton  , Lewistown. 

George  Hanlon Gallatin Shawneetown. 

David  F.  King Greene Carrollton. 

A.  R  JORDON Grundy Morris. 

Chas.  B.  Thomas Hamilton McLeansboro. 

Chelus  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Rauseldon  Cooper Henderson Oquawka. 

Chester  M.  Turner Henry Cambridge. 

Frank  Harry Iroauois Watseka. 

Robert  J.  McElvain JacKson Murphy sboro. 

I.  D.  Shamhart Jasper Newton. 

Joseph  D.  Norris Jefferson Mt.  Vernon. 

Allen  M.  Slaten Jersey Jersey  ville. 

Wbl  T.  Hodson Jo  Daviess Galena. 

O.  R.  Morgan Johnson Vienna. 

M.  O.  Southworth Kane Geneva. 

Eben  B.  Gower Kankakee Kankakee. 

Henry  S.  Hudson Kendall Yorkville. 

Philip  S.  Post Knox Galesburg. 

DeWitt  L.  Jones. Lake Waukegan. 

*  Office  ▼acant.   The  Hon.  John  H.  Batten  is  at  present  acting  as  Probate  Judge. 
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JUDGES.  COUNTIES.  COUNTY  SKATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin,  Pro.  J. . . .  LaSalle Ottawa. 

Jasper  D.  Maddinq Lawrence Lawrenoeville. 

Richard  S.  Far'rand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiac 

Emil  C.  Moos Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Keefe Macoupin Carlinville. 

Wbl  p.  Early Madison Edwardsvilla 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lacon. 

Jamks  a.  McCX>mas Mason Havana. 

George  Sawyer Massac Metropolis. 

J.  Ross  Mickey McDonough Macomb. 

Orson  H.  Oillmore McHenry Woodstock. 

Roland  A.  Russell McLean Bloomingtoiu 

Frank  E.  Blank Menard Petersburg, 

William  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMuRRY Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville. 

John  D.  Purvis Moultrie Sullivan, 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria  Peoria. 

M.  M.  Bassktt,  Pro.  Judge. . .  Peoria Peoria. 

R.  W.  S.  Wheatley Perry Pinckneyville. 

F.  M.  Shonkwiler Pitttt MonticeUa 

B.  F.  Bradburn Pike Pittsfield. 

Wm.  a.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski. Mound  City. 

John  M.  McNabb Putnam Hennepin. 

Warren  N.  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

LuoiAN  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisburg. 

George  W.  Murray Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  Righter. Shelby Shelby  ville. 

Wm.  W.  Wright Stark Toulon. 

Frank  Perrin St.  Clair Belleville. 

Wm.  N.  Cronkrite Stephenson Freeport. 

Geo.  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesbora 

M.  W.  Thompson Vermilion Danville. 

Lybcan  Leeds Wabash Mt  CarmeL 

T.  O.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 

L.  E.  9tJ!^DEftLAND Wayne Fairfield. 

John  N.  Wilson White CarmL 

Henry  C.  Ward Whiteside Morrison. 
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Martin  Schoonmaker  y.  Rebecca  Gilmore. 

1.  Banks  and  BxsKJSQ—LiabUtty  When  the  Draioer  of  a  Check  Has 
Nh  Funds. — A  bank  is  not  liable  to  the  drawee  of  a  check  drawn  upon 
it  when  the  drawer  has  no  funds  on  deposit  to  meet  it,  merely  because 
it  had  many  times  allowed  the  drawer  to  overdraw  his  account  and  had 
constantly  paid  checks  given  by  him  for  stock  purchased,  in  the  absence 
of  an  agreement  that  such  a  course  should  be  continued  without  change. 

Assampsit,  upon  a  clieck.  Trial  in  the  Circuit  Court  of  Rock  Island 
C>>unty;  the  Hon.  William  H.  Gbst,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
May  term,  1809.    Reversed.    Opinion  filed  July  20,  1890. 

Jackson  &  Huest,  attorneys  for  appellant. 

A  verbal  promise  to  pay  or  to  accept  a  non-existing  check 
is  not  available  to  the  holder  thereof  when  it  does  not 
appear  that  he  took  the  check  on  the  faith  of  the  promise 
to  pay.  Morse  on  Banks  and  Banking,  Vol.  1,  Sec.  407; 
Coolidge  V.  Payson,  2  Wheaton,  66;  First  Nat.  Bank  Chi- 
cago V.  Pettit,  41  111.  492;  Nelson  v.  First  Nat.  Bank,  48 
111.  36;  Ont.  Bank  v.  Worthington,  12  Wend.  593;  Goodrich 
V.  Qordon,  15  Johns.  (N.,  Y.)  6;  McEvers  v.  Mason,  10 
Johns.  (N.  Y.)  207;  U.  Co.  Bank  v.  McFarlan,  5  Hill  (N.  Y.) 
432;  Wilson  v.  Clements,  3  Mass.  1;  Banorgee  v.  Hovey,  5 
Mass.  11;  Storer  v.  Logan,  9  Mass.  55;  Murdock  v.  Mills,  11 
Metcalf  (Mass.),  5;  Exchange  Bank  v.  Rice,  98  Mass.  288; 
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Cent.  Sav.  Bank  v.  Eichards,  109  Mass.  413;  Bissell  v.  Lewis, 
4  Mich.  450. 

J.  T.  Kenworthy,  attorney  for  appellee. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
of  the  court. 

Appellant  was  a  banker  doing  business  at  Reynolds, 
Illinois,  under  the  name  and  style  of  "  The  Reynolds  Bank." 

Wait  &  Fitzpatrick  were  co-partners  engaged  in  the  busi- 
ness of  buying  cattle  and  hogs,  and  on  December  27,  1895, 
gave  to  appellee  their  check  on  the  "Reynolds  bank  for 
$168.95  in  paj'ment  for  certain  hogs  purchased  from  her. 
She  presented  the  check  to  appellant's  bank  for  payment, 
which  was  refused  because  Wait  &  Fitzpatrick  had  no 
funds  in  the  bank  out  of  which  the  check  could  be  paid. 
Appellee  brought  this  suit  against  appellant  to  recover  the 
amount  of  the  check,  and  on  a  trial  by  jury  recovered  a 
verdict  for  $183.59,  for  which  amount  the  court  rendered 
judgment  after  overruling  a  motion  for  new  trial,  and  the 
defendant  appealed  to  this  court. 

The  evidence  in  this  case  presents  the  question  as  to 
whether  one  doing  a  banking  business  is  liable  to  the 
drawee  of  a  check  drawn  upon  the  bank,  when  the  drawers 
have  no  funds  on  deposit  to  meet  it.  There  is  no  doubt 
that  when  the  bank  has  in  its  hands  funds  of  the  drawer,  a 
check  of  the  latter  drawn  thereon  is  an  assignment  of  so 
much  of  the  funds  as  the  check  calls  for,  and  upon  refusal 
to  pay,  the  drawee  may  maintain  an  action  thereon  in  his 
own  name  against  the  bank  or  banker  holding  the  fund. 
But  it  has  never  been  held  that  one  having  no  funds  on 
deposit  may  nevertheless  draw  his  check  upon  the  bank 
and  make  it  liable  for  the  payment  thereof,  no  other  facts 
appearing  to  render  it  responsible.  Possibly  there  might 
be  special  circumstances  under  which  the  bank  or  banker 
might  be  liable,  even  when  there  were  no  funds  on  deposit, 
and  counsel  for  appellee  insists  that  this  is  such  a  case,  and 
that  the  course  of  dealing  between  Wait  &  Fitzpatrick  and 
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appellant  was  such  as  to  render  the  latter  liable  to  pay  the 
checks  of  the  former  given  to  pay  for  stock  purchased, 
whether  they  had  any  funds  on  deposit  or  not.  It  is  true 
that  appellant  had  many  times  allowed  Wait  &  Fitzpatrick  to 
overdraw  their  account,  and  had  constantly  paid  their  checks 
given  for  stock  purchased,  and  it  is  shown  by  the  evidence 
that  such  stock  was  shipped  to  Chicago  and  the  proceeds 
passed  to  the  credit  of  appellant  at  the  Live  Stock  National 
Bank  in  Chicago,  and  on  notice  to  appellant  of  the  amount 
of  such  proceeds  he  gave  credit  on  his  books  to  Wait  & 
Fitzpatrick.  But  while  this  had  been  the  course  of  dealing 
of  the  parties,  there  is  no  evidence  there  was  any  agree- 
ment that  such  course  should  be  continued  or  followed 
without  change,  and  we  see  po  reason  why  appellant  could 
not  decline  to  pay  Wait  &  Fitzpatrick's  checks  whenever  he 
deemed  it  to  his  interest  to  do  so  if  Chey  had  no  funds  on 
deposit.  There  is  no  evidence  whatever  that  appellee  had 
any  knowledge  as  to  the  former  course  of  dealing  between 
Wait  &  Fitzpatrick  and  appellant,  nor  that  she  was  in  any 
way  misled  thereby.  So  far  as  appears  from  the  evidence 
she  sold  the  hogs  to  Wait  &  Fitzpatrick  on  their  own  credit 
and  in  no  way  relied  upon  the  credit  or  responsibility  of 
appellant.  Under  these*  circumstances  we  can  not  see  that 
there  was  any  liability  on  the  part  of  appellant  to  pay 
the  check  in  controversy.  On  the  trial  of  the  cause  the 
court  appears  to  have  adopted  the  theory  of  counsel  for 
appellee,  and  instructed  the  jury  accordingly,  and  therein 
we  think  error  was  committed.  The  judgment  must  be 
reversed,  but  as  we  hold  there  can  be  no  recovery  upon  the 
facts,  the  cause  will  not  be  remanded. 


Robert  Hammond  et  aL  y.  Wellington  Doty. 

1.  Forcible  Entry  and  Detainer— TtVfe  Not  JnvoZwd.— No  ques- 
tion of  title  is  involved  in  an  action  of  forcible  entry  and  detainer. 

2.  SjLME-'Possession^Squattera,— The  fact  that  a  person  claims  no 
rigbt  of  possession  from  any  source  except  that  he  and  his  ancestors 
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were  squatters,  gives  no  right  to  a  stranger  to  invade  his  possession  and 
take  the  land  from  him. 

3.  Appellate  Court  FRXCTncR— Insufficient  Bill  of  Exceptions.— 
Where  there  is  no  signature  to  the  bill  of  exceptions  and  no  assignment 
of  errors  upon  the  record  there  is  nothing  for  the  court  to  determine. 

Forcible  Entrj  and  Detainer.— Trial  in  the  Circuit  Court  of  Carroll 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  James  Shaw, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by 
defendants.  Heard  in  this  court  at  the  May  term,  1899.  Affirmed. 
Opinion  filed  July  20,  1899. 

J.  M.  Hunter,  attorney  for  appellants. 

In  this  case  there  is  no  claim  made  but  that  of  naked 
possession,  and  a  pretended  survey  subsequently  made  of  a 
piece  of  land  within  the  meander  lines  of  this  lake,  and  if 
no  other  question  was  involved  in  this  case  to  sustain  the 
verdict  the  evidence  must  show  that  the  plaintiff  was  in  the 
undisputed  possession  of  the  entire  tract  claimed  and  not  a 
part  only,  and  that  the  possession  was  taken  from  him  by 
all  the  defendants  and  not  a  part  only.  Thompson  v.  Som- 
berger,  59  111.  326;  House  v.  Wilder,  47  111.  510;  Spurk  v. 
Forsythe,  40  111.  438;  Godard  et  al.  v.  Leiberman,  18  111. 
App.  366;  Humphrey ville  et  al.  v.  Davis,  27  111.  App.  142. 

D.  S.  Berry,  attorney  for  appellee. 

The  immediate  right  of  possession  is  all  that  is  involved 
in  an  action  of  forcible  entry  and  detainer,  and  the  title  can 
not  be  inquired  into  for  any  purpose.  Cooley  on  Torts, 
pages  322,  323;  Kepley  v.  Luke,  106  111.  396;  McDole  v. 
Shepardson,  156  111.  383;  Phelps  v.  Randolph,  147  111.  341; 
Stillman  v.  Palis,  134  111.  532;  Riverside  Co.  v.  Townshend 
et  al.,  120  111.  16;  Thomasson  v.  Wilson,  146  111.  385;  Huf- 
talin  V.  Misner,  70  111.  207;  Smith  v.  Hoag,  45  111.  250;  Doty 
v.  Burdick,  83  111.  473;  Fitzgerald  v.  Quinn,  165  111.  354. 

A  person  in  actual,  peaceable  possession  of  land  is  pre- 
sumed to  be  the  owner  until  that  presumption  is  overcome. 
Title  not  involved.  Doty  v.  Burdick,  83  111.  473;  111.  &  St. 
L.  R.  R.  &  Coal  Co.  v.  Cobb,  94  111.  63;  Gosselin  v.  Smith, 
154  lU.  74. 
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Mr.  Justice  Dibbll  delivered  the  opiaion  of  the  court. 

Wellington  Doty  sued  Robert  Hammond  and  others 
before  a  justice  of  the  p^ace  in  forcible  detainer  for  the 
recovery  of  the  possession  of  about  forty  acres  of  land  in 
Carroll  county.  Plaintiff  had  judgment  there  by  default, 
and  defendants  appealed  to  the  Circuit  Court,  where  there 
was  a  jury  trial,  and  a  verdict  and  a  judgment  for  plaintiff. 
Defendants  appeal  to  this  court. 

Plaintiff  proved  his  father,  Timothy  Doty,  took  possession 
of  the  land  here  in  dispute  in  1876,  and  fenced  it  in  on  three 
sides,  the  waters  of  Dyson  or  Sunfish  Lake  being  on  the 
fourth  or  south  side;  that  Timothy  Doty  occupied  and  used 
it  for  cutting  hay  and  tillage  till  his  death;  that  the  widow 
and  legal  representatives  of  Timothy  Doty  thereafter  occu- 
pied it  or  leased  it  to  others  under  the  same  claim  of  right; 
that  in  1895  and  the  subsequent  years  said  widow  rented  it 
to  plaintiff;  that  in  1897  the  defendants,  whp  occupied  the 
land  next  west,  broke  down  the  fence  between  the  two 
pieces  and  seized  this  land  from  plaintiff,  and  took  posses- 
sion of  it  without  any  color  of  right;  and  plaintiff  thereupon 
brought  this  suit.  Defendants  sought  to  show  the  land 
was  within  the  meandered  lines  of  the  lake  and  that  no  title 
thereto  from  the  United  States  could  have  been  obtained  by 
plaintiff.  They  complain  because  the  court  would  not  admit 
this  proof.  No  question  of  title  was  involved.  Defendants 
do  not  claim  to  have  any  right  to  possession  from  any 
source.  If  plaintiff  and  his  father  before  him  were  squat- 
ters, that  gave  defendants  no  right  to  invade  their  posses- 
sion and  take  the  land  from  them.  The  facts  were  not  con- 
troverted, and  no  verdict  except  for  plaintiff  could  have 
been  rendered.  It  is  not  shown  that  any  rulings  of  the 
court  were  erroneous. 

After  having  examined  the  case  thus  far  we  are  unable 
to  find  in  the  record  any  signature  to  the  bill  of  exceptions 
(the  abstract  in  that  respect  containing  matter  not  in  the 
record),  nor  any  assignment  of  errors.  The  record  there- 
fore presents  nothing  for  our  determination.  The  judgment 
is  affirmed. 
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Charles  A.  Kimmcl  t.  Charles  L.  Nagele. 

1.  Promissory  "Sotes— Transfers  Before  Maturity, — A  party  who 
takes  a  promissory  note  before  maturity  for  a  valuable  consideration 
without  knowledge  of  a  defect  of  title  and  in  good  faith,  holds  it  by  a 
title  valid  as  against  the  world. 

2.  SxME—Suspiciotis  of  Defects  of  Title, — Suspicion  of  a  defect  in 
the  title,  or  the  knowledge  of  circumstances  which  tend  to  excite  suspi- 
cion in  the  minds  of  prudent  men,  or  gross  negligence  on  the  part  of  the 
taker  at  the  time  of  the  transfer,  will  not  defeat  the  title  to  a  promissory 
note  transferred  before  maturity  for  a  valuable  consideration. 

3.  Same— Sales  at  Discounts, — The  mere  fact  that  a  promissory  note 
is  sold  for  a  discount  is  not  of  itself  sufficient  to  raise  such  a  presump- 
tion of  fraud  as  to  permit  the  introduction  of  evidence  showing  a  failure 
of  the  consideration,  where  the  note  is  transferred  before  maturity  for  a 
valuable  consideration. 

Assnmpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of 
Iroquois  County;  the  Hon.  Robert  W.  Hilsher,  Judge,  presiding. 
Verdict  and  judgment  for  defendant;  appeal  by  the  plaintiff.  Heard 
in  this  court  at  the  May  term,  1899,  Reversed  and  remanded.  Opinion 
filed  July  20,  1899. 

W.  T.  Pankey  and  Charles  A.  Kimmel,  attorneys  for 
appellant. 

Mere  negligence  on  the  part  of  an  assignee  of  negotiable 
paper  is  not  sufficient  to  deprive  him  of  the  character  of  a 
lofia  fide  holder.  Proof  of  bad  faith  alone  will  deprive 
him  of  that  character.  Corastock  et  al.  v.  Hannah,  76  111. 
530;  Shreeves  v.  Allen,  79  111.  553. 

C.  H.  Payson  and  Nellie  B.  Kessler,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

Tliis  was  a  suit  in  assumpsit  by  appellant  on  three  prom- 
issory notes,  given  by  appellee  to  the  McCormick  Harvest- 
ing Machine  Company  on  July  8,  1896,  and  assigned  by 
said  company  before  maturity,  for  a  valuable  consideration, 
to  the  appellant. 
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Suit  was  brought  on  the  first  note  after  it  became  due 
before  a  justice  of  the  peace,  where  there  was  a  judgment 
for  the  defendant,  from  which  an  appeal  was  taken  to  the 
Circuit  Court  of  Iroquois  County.  Before  the  trial  in  the 
Circuit  Court,  the  other  two  notes  had  also  become  due  and 
a  stipulation  was  entered  into  between  the  parties,  whereby 
the  trial  was  had  on  all  three  of  the  notes.  Appellant 
claimed  that  he  was  the  hona  fide  owner  and  assignee  of 
said  notes  for  value,  before  maturity,  without  notice  of 
any  defense.  Appellee  on  the  other  hand  insisted  that 
appellant  purchased  the  notes  under  such  circumstances  as 
to  charge  him  with  notice  that  appellee  had  a  defense  to 
the  same;  that  by  reason  of  such  notice,  appellant  was  not 
the  purchaser  of  said  notes  in  good  faith  and  therefore  ap- 
pellee was  entitled  to  show  any  defense  to  the  notes  as 
against  appellant  which  would  have  been  competent,  had 
suit  been  brought  against  him  by  said  McCormick  Harvest- 
ing Machine  Company  itself. 

The  only  material  evidence  relied  upon  by  appellee,  as 
tending  to  show  bad  faith  on  the  part  of  appellant,  was  the 
fact  that  he  purchased  the  notes  at  a  discount  of  twenty 
per  cent  from  their  face  value.  Upon  the  theory  that  this 
discount  showed  some  notice  to  appellant  of  a  defense  to 
the  notes,  the  court,  over  the  objection  of  appellant,  admitted 
evidence  tending  to  show  a  failure  of  consideration  for  the 
notes,  and  the  jury  thereupon  found  a  verdict  for  the  appel- 
lee. A  motion  for  a  new  trial  having  been  overruled,  the 
court  entered  judgment  in  favor  of  appellee  against  the 
appellant  for  costs  of  suit,  from  which  the  latter  has  ap- 
pealed to  this  court. 

In  Comstock  v.  Hannah,  76  III.  530,  the  court  cited  with 
approval,  the  following : 

"The  party  who  takes  it  (commercial  paper)  before  due, 
for  a  valuable  consideration,  without  knowledge  of  any 
defect  of  title,  and  in  good  faith,  holds  it  by  a  title  valid 
against  the  world.  Suspicion  of  defect  of  title,  or  the 
knowled;^e  of  circumstances  which  would  excite  suspicion 
in  the  mmd  of  a  prudent  man,  or  gross  negligence  on  the 
part  of  the  taker  at  the  time  of  the  transfer,  will  not  defeat 
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his  title.  That  result  can  only  be  produced  by  bad  faith 
on  his  part.  The  burden  of  proof  lies  on  the  person  who 
assails  the  right  claimed  by  the  party  in  possession." 

The  opinion  in  the  case  of  Matson  v.  Alley,  141  III.  284, 
after  citing  the  above  quotation  with  approval,  contains 
the  following  statement  in  reference  to  the  assignee  of  cer- 
tain promissory  notes  before  maturity: 

"  The  evidence  here  fails  to  show  bad  faith  in  Bliss  in 
obtaining  the  assignment  of  these  notes,  but  expressly 
proves  the  contrary.  The  utmost  that  can  be  said  m  that 
respect  is  that  he  might,  by  inquiry,  have  ascertained  the 
consideration  for  which  the  notes  were  given.  But  this 
only  proves  that  in  failing  to  make  such  inquiry  he  was 
negligent,  and,  under  what  is  quoted  supraj  is  insufficient  to 
aflfect  him  with  notice." 

The  only  material  evidence  upon  the  question  involved  in 

this  case  is  the  testimony  of  appellant  himself.    He  testified 

that  he  purchased  the  notes  for  a  valuable  consideration  at  a 

discount  of  twenty  per  cent  from  their  face  value  prior  to 

their  maturity ;  that  at  the  time  of  the  purchase,  the  agent 

of  the  machine  company  showed  him  a  report  made  by  a 

bank  in  the  county  where  appellee  lived,  in  reference  to  the 

property  of  the  latter,  from  which  he  formed  the  opinion  that 

appellee  was  solvent  and  financially  good  for  the  amount  of 

the  notes;  that  he  had  known  the  McCormick  Harvesting 
Machine  Company  in  a  general  waj'  for  ten  or  twelve  years 

and  had  purchased  notes  of  them  before;  that  he  had  no 

personal  knowledge  as  to  what  the  notes  were  given  for. 

Under  such  circumstances  we  think  the  court  erred   in 

admitting  evidence  tending  to  show  a  want  of  consideration 

for  the  note. 

In  Kepley  v.  Schmidt,  21  111.  App.  402,  it  is  said : 

"  The  evidence,  however,  while  tending  to  show  a  want 
of  consideration  for  the  major  part  of  the  note,  utterly  fails 
to  establish  the  fact  that  plaintiff  bought  the  note  with 
notice  of  such  defense.  He  appears  to  be  a  hona  fide 
assignee  for  value  before  maturity,  and  as  such,  was  entitled 
to  recover." 

The  mere  fact  that  a  note  was  sold  for  a  discount  will  not 
of  itself,  be  sufficient  to  raise  such  a  presumption-t)f  fraud 
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as  to  permit  the  introduction  of  evidence,  showing  a  failure 
of  consideration,  where  the  note  was  assigned  before  matu- 
rity, for  a  valuable  consideration. 

The  first  instruction  given  by  the  court  on  behalf  of 
appellee  was  as  follows : 

"You  are  instructed  by  the  court  that  if  you  find  from  all 
the  evidence  in  this  case,  that  the  plaintiff  purchased  said 
notes  at  a  discount  of  twenty  per  cent,  then  you  have  a  right 
to  take  this  fact  into  consideration,  in  determining  whether 
or  not  said  plaintiff  purchased  said  notes  in  good  faith 
or  not." 

This  instruction  was  erroneous  because  it  singled  out  and 
gave  undue  prominence  to  a  part  of  the  evidence  only,  and 
did  not  tell  the  jury  that  the  same  should  be  considered 
together  with  all  the  other  evidence  in  the  case.  It  was 
also  erroneous  under  the  peculiar  circumstances  of  this  case, 
for  the  reason  that  the  jury  might  infer  from  it  that  they 
were  at  liberty  to  determine  the  good  or  bad  faith  of  the 
appellant,  from  the  fact  alone  that  he  purchased  the  notes 
at  a  discount. 

For  the  errors  above  mentioned  the  judgment  in  this  case 
will  be  reversed  and  the  cause  remanded. 


Godfrey  Decker  v.  C.  H.  Payson  and  Nellie  B.  Eessler. 

1,  Verdicts — Upon  Conflicting  Evidence, — A  verdict  upon  conflict- 
ing evidence  is  conclusive  upon  the  questions  submitted. 

Assnmpsit,  for  legal  services.  Trial  in  the  Circuit  Court  of  Iroquois 
County;  the  Hon.  Robekt  W.  Hilsher,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant  Heard  in  this  court  at 
the  May  term,  1899.    Affirmed.    Opinion  filed  July  20,  1899. 

J.  W.  Kkrn  and  Morgan  &  Orebauoh,  attorneys  for 
appellant. 

C.  H.  Payson  and  Nellie  B.  Kesslkr,  pro  se. 
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Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  appellees,  C.  H.  Payson  and  Nellie  B. 
Kessler,  against  appellant  for  fees  for  legal  services  ren- 
dered by  them  to  appellant,  and  for  money  paid  out  by  them 
for  appellant. 

The  bill  was  composed  of  some  seven  items  claimed  to  be 
due  appellees,  amounting  to  $130.  They  p^ave  appellant 
credit  for  the  proceeds  of  a  collection  made  by  them  for 
him,  amounting  to  $75.86,  and  for  the  sum  of  $8.07  paid  by 
him  to  them,  making  a  total  credit  of  $83.93.  Upon  the 
trial  the  jury  gave  appellees  a  verdict  for  $11.07  and  judg- 
ment was  rendered  for  that  amount. 

The  only  question  presented  to  us  by  the  record  in  this 
case  is  one  of  fact.  There  was  a  sharp  conflict  in  the  testi- 
mony of  the  witnesses  for  the  respective  parties,  and  the 
judge  and  jury,  before  whom  the  case  was  tried,  and  who 
saw  the  witnesses,  were  in  a  position  to  determine  what 
witnesses  were  better  worthy  of  belief. 

After  hearing  the  evidence  the  jury  reduced  the  claim  of 
appellees  nearly  $35,  giving  a  verdict  for  only  a  small  part 
of  their  demand.  The  case  appears  to  have  been  fairly 
considered,  and  as  there  was  evidence  to  sustain  the  ver- 
dict we  are  not  disposed  to  disturb  the  judgment  entered 
thereon. 

The  judgment  of  the  court  below  will  therefore  be 
affirmed. 


George  L.  Biehardson  y.  John  E.  Grove. 

1.  Appellate  Court  Practice— HTien  the  BiU  of  Exceptions  Cou' 
tains  No  Motion  for  a  New  Trial. — Where  the  bill  of  exceptions  con- 
tains no  motion  for  a  new  trial,  no  points  in  support  of  such  a  motion, 
and  no  rulings  upon  the  same  or  exceptions  thereto,  the  judgment  must 
be  affirmed. 

2.  Same — Motions  for  New  Trials  Must  Be  Preserved  in  a  BUI  of  Ex- 
ceptions.— The  fact  that  the  clerk  copies  into  the  transcript  what  pur- 
ports to  be  a  motion  for  a  new  trial,  the  ruling  of  the  court  thereon  and 


Second  District — May  Term,  1899.         27 

Richardson  v.  Qrove. 

the  exceptions  of  the  adverse  party,  is  of  no  effect,  as  the  only  mode  in 
which  such  a  motion,  ruling  and  exception  can  be  preserved  is  by  a  bill 
of  exceptions. 

Assnmpsit,  for  broker's  services.  Trial  in  the  Circuit  Court  of  Lee 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  James  S. 
Baumb,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal 
by  defendant.  Heard  in  this  court  at  the  May  term,  1899.  Opinion 
filed  July  20,  1899. 

A.  C.  Bardwell,  attorney  for  appellant. 
E.  E.  WiNGERT,  attorney  for  appellee. 

Mb.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

This  was  an  action,  originally  brought  before  a  justice  of 
the  i^eace,  by  appellee,  to  recover  for  services  alleged  to  have 
been  rendered  by  him  to  appellant  as  a  broker,  in  procuring 
a  purchaser  for  a  lot  in  the  city  of  Dixon,  Illinois.  There 
was  a  judgment  for  appellee  for  $37.50,  and  on  appeal  to 
the  Circuit  Court  a  trial  was  had  before  a  jury,  which  gave 
a  verdict  for  the  same  amount,  and  judgment  was  entered 
therefor. 

It  appears  from  the  evidence  in  the  case  that  one  ITuguet 
desired  to  purchase  the  lot  in  question  and  authorized 
Grove,  who  was  engaged  in  the  real  estate  business,  to  offer 
the  owner  $1,500  for  it.  Appellee  at  once  notified  appel- 
lant, who  was  the  owner  of  the  fee  in  the  lot,  that  he  had 
a  purchaser  for  the  same,  and  the  price  offered  for  it.  There 
is  a  conflict  in  the  evidence  as  to  what  occurred  in  the  con- 
versation between  the  parties,  which  took  place  over  the 
telephone.  Appellee  claims  that  appellant  accepted  the 
proposition,  assented  to  the  payment  of  $37.50  as  commis- 
sions to  appellee  for  making  the  sale,  and  agreed  to  come 
up  the  following  day  and  close  the  deal.  Appellant,  on  the 
contrary,  while  admitting  that  the  price  was  satisfactory, 
denies  that  he  unconditionally  agreed  to  sell  the  property, 
but  asserts  that  he  told  appellee  he  did  not  know  whether 
he  could  sell  it,  as  his  mother  had  a  life  lease  on  it,  but  that 
he  would  consult  her  and  see  how  she  felt  about  it.     After- 
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ward  through  the  efforts  of  appellee,  appellant  and  Huguet 
came  together,  and  as  Huguet  testified,  an  arrangement  was 
entered  into  between  them,  by  which  Huguet  was  to  pur- 
chase the  premises  for  the  sum  of  $1,500,  subject  to  the 
lease  of  appellant's  mother,  and  was  on  his  part  to  receive 
certain  concessions  as  to  the  time  of  payment. 

Appellant,  however,  afterward  refused  to  consummate 
the  trade  because,  as  he  alleged,  his  mother  was  opposed  to 
it,  although  Huguet  appears  to  have  been  ready  and  will- 
ing to  carry  out  his  part  of  it. 

It  is  contended  by  appellant  that  the  judgment  in  this 
case  is  not  sustained  by  the  evidence,  and  that  the  court 
erred  in  reference  to  certain  instructions. 

The  judgment  must  be  affirmed,  for  the  reason  that  the 
l?ill  of  exceptions  contains  no  motion  for  a  new  trial,  no 
points  in  support  of  such  motion,  no  ruling  upon  the  same 
and  no  exception  thereto.  It  is  true  that  the  clerk  has 
copied  into  the  transcript  what  purports  to  be  a  motion  for 
a  new  trial,  the  ruling  of  the  court  thereon,  and  the  excep- 
tion taken  by  appellant.  This,  however,  is  not  sufficient,  as 
the  only  mode  in  which  such  motion,  ruling  and  exception 
can  be  preserved  is  by  a  bill  of  exceptions.  Harris  v.  The 
People,  130  111.  457. 

We  have  examined  the  record  in  this  case  carefully,  and 
are  of  opinion  that  there  is  no  material  question  involved 
but  that  of  fact,  and  a  majority  of  the  court  are  of  the 
opinion  that  the  evidence  fully  sustains  the  judgment. 
Judgment  affirmed. 


Samuel  A.  Stump  t.  Chicago  &  0.  W.  Ry.  Co. 

1.  Railroads — Liability  for  Killing  Domestic  Animals. — For  a  fail- 
ure to  maintain  a  fence  no  liability  attaches  to  a  railroad  company  for 
killing  domestic  animals  upon  its  tracks  unless  such  killing  is  by  con- 
tact with  its  cars  or  engines. 

Trespass,  for  killing  domestic  animals.  Trial  in  the  Circuit  Court 
of  Jo  Daviess  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon. 
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Jambs  Shaw,  Judge,  presiding.  Verdict  and  judgment  for  defendant 
by  direction  of  the  court  Appeal  by  plaintiff.  Heard  in  this  court  at 
the  May  term,  1899.    Reversed.    Opinion  filed  July  20,  1899. 

W.  Spensley,  attorney  for  appellant,  contended  that  it  is 
negligence  on  the  part  of  a  railroad  company  to  permit  a 
defective  fence  to  exist  along  the  line  of  its  road,  in  the 
language  of  the  case  of  I.  B.  &  W.  Ry.  Co.  v.  Schertz,  12 
III.  App.  304,  107  111.  577,  and  that  it  was  willful  miscon- 
duct on  the  part  of  the  servants  of  the  company  to  wan- 
tonly kill  the  animals  when  in  fifteen  minutes  they  could 
have  notified  the  owner  of  their  condition. 

D.  &  T.  J.  and  J.  M.  Sheean,  attorneys  for  appellee. 

For  the  failure  to  maintain  its  fence,  no  liability  can 
attach  to  appellee,  because  the  animals  were  not  killed  by 
contact  with  the  agents,  engines  or  cars  of  appellee.  C.  & 
N.  W.  Ry.  Co.  V.  Taylor,  8  111.  App.  108;  I.  B.  &  W.  Ry. 
Co.v.  Schertz,  12  111.  App.  304, 107  111.  577;  Cannon  v.L. 
E.  &  St.  L.  R.  R.  Co.,  34  111.  App.  644;  P.  &  I.  R.  R.  Co.  v. 
Basket,  10  Ind.  409;  O.  &  M.  R.  R.  Co.  v.  Cole,  41  Ind. 
331;  B.  P.  &  C.  R.  R.  Co.  v.  Thomas,  60  Ind.  108;  J.  M.  & 
I.  R.  R.  Co.  V.  Downey,  61  Ind.  287;  Lafferty  v.  H.  &  St. 
J.  R.  R.  Co.,  44  Mo.  291. 

Recovery  under  the  statute  not  being  permitted,  appel- 
lant has  the  burden  upon  him  of  showing  such  want  of  care 
on  the  part  of  appellee  as  would  constitute  negligence  at 
common  law;  and  of  common  law  negligence  there  is  not  a 
scintilla  of  evidence  in  the  record.  T.  H.,  A.  &  St.  L.  R. 
R.  Co.  V.  Augustus,  21  111.  186;  C.  &  N.  W.  Ry.  Co.  v. 
Taylor,  8  111.  App.  113;  L.  &  N.  R.  R.  Co.  v.  Upton,  18  111. 
App.  608;  R.,  R.  I.  &  St.  L.  R.  R.  Co.  v.  Phillips,  66  111.  548. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
of  the  court. 

Appellant  sued  appellee  before  a  justice  of  the  peace  to 
recover  damages  for  the  loss  of  a  mare  and  a  mule  killed  in 
consequence  of  getting  into  a  trestle  bridge  on  the  line  of 
appellee's  railway,  and  being  there  so  inju/ed  that  they  had 
to  be  killed. 
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On  a  trial  in  the  Circuit  Court  the  jury  were  instructed 
to  find  for  appellee-,  which  being  done,  judgment  was  entered 
on  the  verdict,  and  the  plaintiff  prosecutes  this  appeal. 

It  appears  from  the  evidence  that  several  horses  of  appel- 
lant, including  the  mare  and  mule  in  question,  had  in  some 
way  gotten  upon  appellee's  right  of  way  and  railroad 
track;  appellant's  contention  being  that  it  was  consequent 
upon  the  negligence  of  appellee's  servants  in  failing  to 
close  a  gate  or  opening  in  the  right  of  way  fence  adjoining 
appellant's  premises.  East  of  the  trestle  bridge  referred  to 
is  a  railroad  tunnel  through  which  the  horses  passed  before 
getting  into  the  bridge.  At  about  three  o'clock  in  the 
morning  of  January  27, 1898,  a  west-bound  passenger  train 
on  appellee's  railroad  was  flagged  and  brought  to  a  stop  by 
the  tunnel  watchman  on  appellant's  land,  and  the  train- 
men were  informed  that  there  were  horses  upon  the  bridge 
about  half  a  mile  west  of  the  tunnel.  Appellee's  general 
superintendent  of  bridges,  being  on  the  train,  aroused  the 
section  men  and  went  with  them  on  a  hand-car  through  the 
tunnel,  to  the  bridge,  where  they  found  three  horses  and  a 
mule,  entangled  in  the  ties.  They  at  once  proceeded  to  get 
plank  and  lay  upon  the  bridge  for  the  purpose  of  getting 
the  horses  oflf,  and  succeeded  in  getting  two  of  them  out 
without  injury.  While  they  were  engaged  in  this  work  the 
mare,  in  her  struggles  to  get  free,  jumped  and  fell  oflf  the 
bridge,  a  distance  of  sixty-four  feet,  to  the  ground,  where 
she  was  found  with  her  back  broken,  and  by  order  of  the 
superintendent  one  of  the  men  went  down  and  killed  her 
to  end  her  misery.  The  mule  was  found  with  his  right 
hind  leg  broken  above  the  hock  joint,  the  broken  and  splin- 
tered bone  protruding  several  inches  through  the  hide. 
Under  these  circumstances  it  was  killed  by  direction  of 
appellee's  superintendent.  The  question  for  determination 
is,  whether  upon  the  facts  above  set  forth,  there  is  any  right 
of  recovery,  there  having  been  no  contact  of  appellee's  rail- 
road train  with  the  injured  stock.  This  can  not  be  consid- 
ered an  open  question  in  this  State.  C.  &  N.  W.  Ry.  Co. 
V.  Taylor,  8  111.  App.  108;  I.  B.  &  W.  Ry.  Co.  v.  Schertz, 


Second  District — May  Term,  1899.  31 

Garrett  ▼.  Peirce. 

12  lb.  304;  Schertz  v.  I.  B.  &  W.  Ry.  Co.,  107  111.  577.  These 
cases'  are  conclusive  against  appellant's  right  to  recover. 
Counsel  for  appellant  frankly  admits  that  these  authorities, 
if  the  decisions  announced  therein  are  to  be  followed,  are 
against  appellant,  but  attempts  by  argument  to  show  they 
are  not  based  upon  sound  principles  and  should  not  be  held 
as  law  in  this  case.  We  are  not  permitted  to  disregard 
a  plain  decision  of  the  Supreme  Court.  The  reasoning 
of  those  cases  need  not  be^here  repeated,  and  under  them, 
no  actionable  negligence  having  been  shown  against  appel- 
lee, the  direction  to  the  jury  to  find  in  its  favor  was  right. 
The  killing  of  the  animals  under  the  circumstances  was 
a  mere  act  of  mercy.  We  are  of  the  opinion  the  evidence 
showed  no  actionable  negligence  on  the  part  of  appellee, 
and  the  judgment  must  therefore  be  affirmed. 


J.  S.  Garrett  et  al.  ?.  Chas.  M.  Peirce  et  al. 

1.  Former  Decisions— iVb^  Affected  by  a  Change  of  Membership  in 
the  Appellate  Tribunal,— Aa  an  ordinary  rule  a  mere  change  in  the 
membership  of  an  appeHate  tribunal  ought  not  to  reopen  in  the  same  case 
questions  once  settled  by  it. 

Error,  to  the  Circuit  Court  of  Whiteside  County;  the  Hon.  Frank  D. 
Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1809. 
Affirmed.    Opinion  filed  July  20,  1809. 

R.  L.  Fleming  and  A.  E.  DeManoe,  attorneys  for  plaint- 
iffs in  error. 

Peirce  &  Peirce,  attorneys  for  defendants  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

In  order  to  obtain  an  extension  of  a  bank  note,  S.  S. 
Porter  and  John  N".  Boyer,  sureties  thereon,  each  gave  a 
mortgage  upon  his  farm  to  secure  it.  Thereafter  Boyer 
conveyed  his  farm  to  Garrett.    The  mortgagee  filed  a  bill 
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to  foreclose  the  Porter  mortgage.  Porter  paid  the  debt 
and  the  mortgagee  assigned  to  him  the  Boyer  mortgage. 
He  in  turn  assigned  it  to  certain  parties  who  had  furnished 
him  money  with  which  to  make  the  payment,  and  also 
assigned  to  them  his  right  of  subrogation  against  Boyer. 
Those  parties  began  this  suit  by  tiling  a  bill  to  foreclose 
the  Boyer  mortgage.  Garrett  demurred  to  the  bill,  claim- 
ing the  rights  set  up  were  extinguished  or  were  personal 
and  non-assignable.  The  circuit  judge  sustained  the 
demurrer  and  dismissed  the  bill.  The  case  was  brought  to 
this  court  and  is  reported  in  Peirce  v.  Garrett,  65  111.  App. 
682.  The  circuit  judge  who  sustained  the  demurrer  was 
then  and  still  is  a  member  of  this  court,  and  took  no  part 
in  the  decision  here.  It  was  there  contended  that  the  pay- 
ment of  the  debt  acted  as  a  release  of  the  Boyer  mortgage; 
that  the  assignment  of  that  mortgage  after  the  mortgage 
debt  was  paid  carried  nothing  to  Porter;  th^t  the  right  of 
subrogation  did  not  extend  to  the  Boyer  mortgage  or  give 
Porter  any  right  to  enforce  it;  and  that  the  right  of  subro- 
gation is  personal  and  non-assignable.  The  majority  of 
this  court  held  against  these  contentions  and  that  the  bill 
stated  a  case  entitling  the  complainants  to  a  foreclosure, 
and  remanded  the  cause.  It  then  proceeded  to  a  decree 
for  complainants,  which  we  reversed  in  Garrett  v.  Peirce, 
74  111.  App.  225,  for  errors  in  the  decree.  The  judges  who 
first  decided  the  case  here  were  no  longer  members  of  this 
court,  and  the  position  that  complainants  could  not  main- 
tain the  bill  was  again  argued  by  defendants,  but  we 
declined  to  consider  those  questions.  The  court. below  has 
now  entered  another  decree  of  foreclosure  for  half  the 
amount  Porter  paid,  with  interest,  and  the  case  is  again 
brought  before  us. 

The  brief  of  plaintiffs  in  error  is  devoted  chiefly  to 
another  discussion  of  the  same  questions  presented  when 
the  case  was  first  here.  We  are  still  of  the  opinion  that 
the  first  decision  of  this  court  must  be  treated  as  the  law 
of  this  case  until  the  Supreme  Court  decides  otherwise. 
As  an  ordinary  rule  a  mere  change  in  the  membership  of 
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an  appellate  tribunal  ought  not  to  reopen  in  the  same  case 
questions  once  settled  by  it.  Such  a  course  would  introduce 
great  confusion.  The  court  below  was  bound  to  obey  the 
instructions  given  it  when  the  case  was  first  here.  It  has 
proceeded  in  conformity  with  that  opinion.  We  think  we 
ought  not  to  reconsider  those  instructions. 

Garrett  set  up  as  a  defense  that  Boyer  and  wife  signed, 
acknowledged  and  delivered  the  mortgage  before  the  note 
to  be  secured  thereby  was  described  therein,  and  with  the 
understanding  that  it  should  secure  only  $2,000  of  the  prin- 
cipal of  the  note,  which  was  for  $8,400,  and  that  thereafter, 
without  Boyer's  knowledge  or  consent,  the  mortgage  was 
wrongfully  made  to  secure  the  entire  debt.  Much  evidence 
pro  and  con  was  heard  upon  this  subject  We  are  satisfied 
the  preponderance  of  the  evidence  supports  the  mortgage  as 
it  reads.  We  think  it  quite  likely  that  the  present  conflict 
in  the  recollection  of  the  several  witnesses  arises  from  the 
fact  that  in  the  discussion  which  took  place  as  to  the  value 
to  the  mortgagee  of  the  several  securities  then  proposed,  the 
president  of  the  bank  said  that  he  did  not  think  the  Boyer 
farm  (upon  which  there  was  a  prior  mortgage  for  $2,000) 
was  very  good  security  for  more  than  $2,000  of  this  debt. 
The  decree  is  affirmed. 

Mr.  Presiding  Justice  Cbabtbbe  took  no  part. 


Frank  H.  Cotes  v.  George  W.  Bennett  et  al. 

1.  CREDrroR's  BOiL— JSTsacnfidZ  JVereguiMt^a.— A  judgment  at  law  is 
an  essential  prerequisite  to  the  right  to  assail  conveyances  by  the  debtor 
for  fraud  or  to  remove  fraudulent  conveyances  out  of  the  way  of  an 
execution. 

2.  MoRTQAGE  Foreclosure— De/lctency  Decrees, — A  decree  for  a  de- 
ficiency of  proceeds  does  not  have  the  force  and  effect  of  a  judgment  at 
law  so  as  to  become  a  lien  until  the  deficiency  is  ascertained. 

Bill  to  Set  Aside  a  €oiiTeyance.— Trial  in  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Leslie  D.  Puterbauoh,  Judge,  presiding.    Decree 
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dismissing  the  bill  for  want  of  equity.  Appeal  by  complainant.  Heard 
in  this  court  at  the  May  term,  1899.  AfSrmed.  Opinion  filed  July  20, 
1899. 

Aethur  Keithlky,  attorney  for  appellant,  contended  that 
the  decree  of  foreclosure  was  such  a  final  decree  that  an 
appeal  could  be  taken  therefrom,  and  therefore  it  was  a 
sufficient  judgment  on  which  to  predicate  the  bill  in  this  case. 

A  judgment  is  not  always  a  prerequisite  to  a  bill  to  re- 
move a  fraudulent  conveyance.  Steere  v.  Iloagland,  39  111. 
264;  Houston  v.  Maddux,  73  111.  App.  203;  Blair  v.  III. 
Steel  Co.,  159  111.  350. 

When  a  fund  can  not  be  reached  at  law  and  is  only  acces- 
sible in  a  court  of  chancery  and  the  debtor  is  dead,  and  his 
estate  insolvent,  creditors  may  resort  to  equity  in  the  first 
instance.     Houston  v.  Maddux,  73  111.  App.  203. 

A  judgment  is  required  as  a  foundation  for  a  bill  to 
remove  a  fraudulent  conveyance  for  the  reason  only  that 
otherwise  a  party  is  denied  the  right  of  trial  by  jury  in 
establishing  the  liability.  Ladd  v.  Judson,  174  III.  344; 
Scott  V.  Neely,  140  U.  S.  106. 

A  bill  to  remove  fraudulent  conveyances  out  of  the  way 
of  a  judgment  may  be  filed  before  execution  issues  upon 
such  judgment.  Wis.  Granite  Co.  v.  Gerrity,  144  III.  77; 
Dillman  v.  Nadelhoffer,  162  111.  62^5. 

A  judgment  need  not  be  a  lien  upon  the  land  sought  to 
be  subjected  to  its  payment  at  the  time  the  bill  is  filed  to 
remove  a  fraudulent  conveyance.  Weigh tman  v.  Hatch,  17 
111.  281;  Davidson  v.  Burke,  143  111.  148. 

A  fraudulent  convej'^ance  maybe  set  aside  in  an  ordinary 
divorce  case  where  it  is  in  the  way  of  the  enforcement  of  a 
provision  for  alimony  to  be  made  in  that  same  case.  Draper 
v.  Draper,  68  111.  18;  Twell  v.  Twell,  6  Montana,  19. 

A  decree  in  a  foreclosure  case  settling  the  rights  of  the 
parties,  finding  the  amount  of  the  debt  and  directing  a  sale 
of  the  premises,  is  a  final  judgment,  although  it  provides 
for  something  to  be  done  in  the  future.  Myers  v.  Manny, 
63  111.  211;  Kirby  v.  Eunals,  140  111.  295;  Morris  v.  Morange, 
38  N.  Y,  173. 
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WiNSLOW  Evans,  attorney  for  appellees. 

The  decree  offered  in  evidence  was  not  one  amounting  to 
a  judgment  and  lien  against  the  defendant,  Bennett,  upon 
which  complainant  was  entitled  to  have  execution  issued 
and  levied  upon  the  property  of  Bennett  and  therefor  insuf- 
ficient to  maintain  the  bill.  Newman  v.  Willetts,  52  111. 
98;  Weis  et  al.  v.  Tiernan,  91  111.  27. 

It  was  not  sufficient  as  a  judgment  to  sustain  the  bill 
because  it  was  not  for  a  specific  sum  against  defendant, 
Bennett,  and  could  not  be  until  report  of  sale  and  order  of 
court  thereon.     Weigh tman  et  al.  v.  Hatch,  17  III.  281. 

It  was  not  sufficient  as  a  judgment  to  sustain  the  bill,  as 
the  alleged  cause  of  action  against  Bennett  on  the  assump- 
tion in  the  deed  was  one  that  could  and  should  be  deter- 
mined in  a  suit  at  law.    Webster  v.  Fleming,  178  III.  140. 

And  in  a  case  whore  a  remedy  exists  to  recover  a  judg- 
ment at  law,  it  is  absolutely  necessary  that  such  judgment 
be  first  obtained  at  law  before  either  a  creditor's  bill  or  bill 
to  remove  fraudulent  conveyances  out  of  the  way  of  an 
execution  can  be  maintained.    Ladd  v.  Judson,  174  111.  344. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Henry  Greenwood,  owning  certain  real  estate  in  Peoria 
county,  mortgaged  it  to  Frank  H.  Cotes  to  secure  a  debt. 
Afterward  Greenwood  conveyed  the  premises  to  George 
W.  Bennett,  and  in  the  deed  it  was  provided  Bennett  should 
assume  and  pay  said  mortgage  debt.  Still  later  Cotes  filed 
a  bill  against  Greenwood  and  wife  and  Bennett  to  fore- 
close said  mortgage,  and  had  a  decree,  which,  after  award- 
ing foreclosure  for  $1,059.75  with  legal  interest  from  De- 
cember 9,  1897,  provided  that  if  the  moneys  arising  from 
the  sale  of  the  mortgaged  premises  should  be  insufficient  to 
pay  the  amount  of  the  decree  and  costs,  "  that  said  master 
specify  the  amount  of  such  deficiency  in  his  report  of  sale, 
and  that  on  the  coming  in  and  confirmation  of  said  report 
the  defendants,  Henry  Greenwood  and  George  W.  Bennett, 
who  are  each  personally  liable  for  the  payment  of  the  debt 
secured  by  said   mortgage,  pay  to  the  complainant  the 
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amount  of  such  deficiency,  with  interest  thereon  from  the 
date  of  such  last  mentioned  report,  and  that  the  complainants 
have  execution  therefor  against  the  said  Henrv  Greenwood 
and  George  W.  Bennett."  The  master  advertised  the 
property  for  sale  pursuant  to  said  decree,  but  there  were 
no  bids  and  he  did  not  sell. 

Thereupon  Cotes  began  this  suit  in  equity  against  George 
W.  Bennett  and  Frederick  "W.  Bennett  to  set  aside  a  war- 
ranty deed  from  George  W.  Bennett  to  Frederick  W,  Ben- 
nett of  certain  other  real  estate  in  Peoria,  and  a  mortgage 
of  still  other  real  estate  in  Peoria  from  George  W.  Bennett 
to  Frederick  W.  Bennett,  purporting  to  secure  a  debt  of 
$1,000,  it  being  alleged  as  the  ground  for  relief  that  said 
instruments  were  without  consideration  and  were  made  to 
defraud  Cotes  and  other  creditors  of  George  W.  Bennett. 
Defendants  answered,  the  cause  was  referred  to  a  master, 
and  he  took  evidence  and  filed  his  report,  after  overruling 
objections  thereto.  Exceptions  thereto  were  filed  in  the 
Circuit  Court  and  the  court  overruled  them,  approved  the 
report,  and  dismissed  the  bill  for  want  of  equity.  Com- 
plainant appeals. 

The  master  reported  that  Cotes  had  no  judgment  against 
George  W.  Bennett,  and  therefore  was  not  entitled  to  the 
relief  prayed  in  the  bill.  The  rule  is  well  established  in 
this  State  that  a  judgment  at  law  is  an  essential  prerequi- 
site to  the  right  to  assail  conveyances  by  the  debtor  for 
fraud  or  to  remove  fraudulent  conveyances  out  of  the  way 
of  an  execution.  We  are  therefore  called  upon  to  deter- 
mine whether  the  quotation  above  given  from  the  fore- 
closure decree  is  a  judgment  within  the  meaning  of  the 
doctrine  above  referred  to.  In  2  Jones  on  Mortgages,  Sec. 
1709,  speaking  of  deficiency  decrees,  that  author  says : 

"  The  judgment  contemplated  is  one  for  the  balance  of  the 
debt  remaining  after  applying  toward  it  the  proceeds  of  the 
sale.  The  first  step  is  to  ascertain  what  the  amount  of  the 
balance  is.  Therefore  a  judgment  for  a  deficiency  can  be  had 
only  when  the  sale  is  completed;  and  it  can  only  be  known 
what  the  deficiency  is  upon  the  coming  in  of  tfie  report  of 
the  sale,  and  the  confirmation  of  this.    The  usual  practice 
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is  for  the  referee  (master)  to  state  the  amount  of  the 
deficiency  in  his  report  of  the  sale,  and  to  determine  who 
of  the  defendants  are  liable  to  pay  the  same  to  the  plaintiff. 
•This  is  provided  for  in  the  original  judgment.  There  can 
generally  be  no  contingent  judgment  for  such  deficiency 
entered  beforehand." 
And  again,  in  Sec.  1720 :    "  The  decree  for  a  deficiency  of 

{)roceeds  does  not  have  the  force  and  effect  of  a  judgment  at 
aw  so  as  to  become  a  lien  until  the  deficiency  is  ascertained. 
This  deficiency  can  only  be  ascertained  from  the  sale." 

The  decree  in  question  is  not  a  judgment  against 
George  W.  Bennett  for  $1,059.75,  or  any  other  sum.  It 
does  not  award  execution  for  that  or  anv  other  ascer- 
tained  sum.  A  judgment  must  be  for  a  specified  sum 
of  money.  (Fitzsimmons  v.  Munch,  74  111.  App.  259.) 
There  is  as  yet  no  deficiency.  It  is  not  yet  ascertained  that 
there  will  be  a  deficiency.  No  execution  could  issue  upon 
the  decree  above  quoted.  A  deficiency  must  arise  and  the 
amount  thereof  must  be  judicially  ascertained  before  an 
execution  can  issue.  The  decree  in  Question  does  not 
answer  the  definition  of  a  judgment  for  a  specific  sum  of 
money  with  an  award  of  execution  for  its  collection. 
Therefore  Cotes  is  not  a  judgment  creditor  of  George  W. 
Bennett  and  can  not  maintain  this  bill.  We  are  not  now 
called  upon  to  decide  whether  such  a  deficiency  decree,  if 
one  should  be  rendered,  would  answer  the  purpose  of  that 
"  judgment  at  law  "  which,  in  Ladd  v.  Judson,  174  111.  344, 
and  many  other  cases  in  this  State,  is  held  an  indispensable 
prerequisite  to  the  maintenance  of  a  creditor's  bilL  The 
decree  is  affirmed. 


S.  L.  Waterbury  v.  F.  M.  Hobbs  et  al.^  Copartners  as  F. 

M.  Hobbs  &  Sous. 

1.  Waiveb— 0/  Defects  in  a  Summons,  by  Appeal,— Where  a  judg- 
ment is  rendered  by  a  justice  of  the  peace,  and  the  party  against  whom 
it  is  rendered  appeals  therefrom,  aU  defects  in  the  summons  are  waived. 

2.  Bill  of  iicBPTiONS— TTfeere  it  Does  Not  Purport  to  Contain  AU 
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tfie  Evidence, — Where  the  bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence  the  court  will  presume  that  there  was  other  evidence  to 
warrant  the  finding  of  the  trial  court. 

AssnmpBit,  on  an  open  account.  Trial  in  City  Court  of  Aurora,  on 
appeal  from  a  justice  of  the  peace;  the  Hon.  Russkll  P.  Goodwin, 
Judge,  presiding.  Finding  and  judgment  for  plaintiff;  appeal  by  defend- 
ant. Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  -  Opinion 
filed  July  20, 1899. 

LiTTLB  &  Smith,  attorneys  for  appellant. 
John  M.  Raymond,  attorney  for  appellees. 

Mb.  Presiding  Justice  Cbabteee  delivered  the  opinion  of 
the  court. 

Appellees  brought  suit  against  appellant  before  a  justice 
of  the  peace,  to  recover  a  balance  claimed  to  be  due  them 
on  an  open  account.  The  summons  was  made  returnable  at 
eight  o'clock  a.  m.,  and  it  is  contended  that  because  the 
statute  requires  a  summons  issued  by  a  justice  of  the 
peace  to  be  made  returnable  between  the  hours  of  eight 
o'clock  A.  M.  and  four  o'clock  p.  m.,  the  summons  in  this  case 
was  void  and  the  justice  without  jurisdiction.  But  a  judg- 
ment being  rendered  against  him  by  the  justice,  a'ppellant 
thereupon  prosecuted  an  appeal  to  the  City  Court  of  Aurora. 
This  appeal  waived  all  defects  in  the  summons,  if  any  existed, 
and  gave  full  jurisdiction  to  the  City  Court  of  the  person  of 
appellant.  The  law  on  this  subject  is  too  well  settled  to 
require  any  citation  of  authorities  in  its  support.  There 
was  therefore  no  error  on  the  part  of  the  court  in  overruling 
appellant's  motion  to  dismiss  the  suit  for  this  alleged  defect 
in  the  summons.  A  jury  being  waived,  a  trial  was  had  in 
the  City  Court  upon  the  merits,  the  statute  of  limitations 
being  pleaded  by  appellant  as  a  defense  to  the  action.  The 
court  found  in  favor  of  appellees,  and  rendered  judgment 
against  appellant  for  $79.40  and  costs  of  suit.  Ko  excep- 
tion appears  to  have  been  taken  to  the  judgment.  Appellee 
claims  that  the  bill  of  exceptions  does  not  contain  all  the 
evidence,  and  the  judge  who  tried  the  cause  does  not  certify 
that  it  contains  all  the  evidence.    Under  these  circumstances 


Second  District — May  Term,  1899.         39 

L,  L  &  I.  R.  R.  Co.  V.  Hawkins. 

we  must  assume  that  the  evidence  warranted  the  court's 
finding.  Indeed,  upon  the  evidence  appearing  in  the  record, 
if  the  court  believed  the  testimony,  it  was  suflScient  to  sus- 
tain the  finding  and  judgment    Judgment  affirmed. 


Indiana^  111.  &  Ia«  B.  B.  Co.  v.  Alonzo  Hawkins. 

1.  RAiLROAiy&^Damages  by  FHre—What  is  Not  a  Defense,— Troot 
that  a  fire  originated  from  an  engine,  in  dead  grass,  dry  weeds  or  other 
combustible  material  on  the  right  of  way,  and  communicated  to  the 
plaintifiTs  property  and  injured  it,  establishes  a  cause  of  action  against 
the  railroad  company,  to  which  the  proper  equipment  and  operation  of 
the  engine  is  no  defense. 

2.  Same— Damage  by  Fire^-What  is  a  Defense,  —Proof  that  an  engine 
of  defendant  set  out  a  fire  which  injured  plaintifiTs  property  mokes  a 
prima  facie  case  of  negligence  against  a  railroad  company  without 
proof  of  dead  grass,  etc.,  on  the  right  of  way,  but  in  such  a  case  it  is  a 
complete  defense  to  show  the  engine  properly  equipped  and  skillfully 
operated. 

8.  Fires— By  Railroads— Burden  of  Proof,— The  burden  of  showing 
the  existence  of  dead  grass,  dry  weeds  or  other  dangerous  combustible 
material  upon  the  right  of  way  of  a  railroad  company,  in  an  action  for 
damage  done  by  fires,  is  upon  the  plaintiff. 

AetioB  for  Damage  Bono  by  Fire.— Trial  in  the  County  Court  of  Kan- 
kakee County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Eben 
R.  GowER,  Judge,  presiding.    Verdict  and  judgment  for  plaintiff.    Ap- 
peal by  the  defendant.    Heard  in  this  court  at  the  May  term,  1899. , 
Reversed  and  remanded.    Opinion  filed  July  20,  1899. 

H.  K.  Whkelee,  attorney  for  appellant. 
H.  L.  EicHARDsoN,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

About  2  p.  M.  of  September  24,  1897,  lands  of  Alonzo 
Hawkins,  adjoining  the  right  of  way  of  the  Indiana,  Illinois 
&  Iowa  Railroad  Company,  were  burned  over  by  a  fire 
which  Hawkins  claims  was  attributable  to  the  negligence 
of  said  railroad  company.  He  brought  this  suit  to  recover 
damages  for  the  injury  his  premises  suflfered  therefrom,  and 
on  the  trial  of  an  appeal  in  the  County  Court  had  verdict 
and  judgment  for  $150.    The  company  appeals. 
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The  fire  started  on  the  right  of  way  and  ran  from  thence 
to  plaintiff's  premises.  It  was  first  seen  as  ^^  a  smoke  in  the 
grass  on  the  railroad,"  shortly  after  a  certain  freight  train 
went  west.  There  is  no  other  evidence  there  was  "  dead 
grass,  dry  weeds  or  other  dangerous  combustible  material " 
upon  the  right  of  way.  Defendant  proved  without  dispute 
that  its  engine  drawing  said  train  was  equipped  with  the 
best  known  and  most  approved  appliances  to  prevent  the 
^escape  of  fire  therefrom,  that  said  appliances  were  in  good 
repair,  and  the  engine  properly  handled  and  controlled  bv 
an  engineer  and  a  fireman  who  were  each  competent  and 
skillful. 

Where  a  fire  thus  originates  from  an  engine  of  a  railroad 
company,  if  the  proof  shows  "  dead  grass,  dry  weeds  or 
other  dangerous  combustible  material"  on  the  right  of  way 
and  that  it  caught  fire  from  an  engine  of  defendant  and  fire 
communicated  therefrom  to  plaintiff's  property  and  injured 
it,  this  establishes  a  cause  of  action  against  the  railroad 
company,  to  which  the  proper  equipment  and  operation  of 
the  engine  is  no  defense.  If  the  proof  shows  merely  injury 
from  a  fire  set  out  by  an  engine  of  defendant,  this  under 
our  statute  makes  a  full  prima  fdcie  case  of  negligence 
against  the  railroad  company,  without  proof  of  the  existence 
on  the  right  of  way  "  dead  grass,  dry  weeds  or  other  dan- 
gerous combustible  material; "  but  it  is  a  complete  defense 
to  such  a  case  to  show  the  engine  properly  and  skillfully 
equipped  and  operated.  (C.  &  A.  R.  Co.  v.  Quaintance, 
58  III!  389;  C.  &  E.  I.  R.  E.  Co.  v.  Goyette,  133  III.  21.)  As 
the  proof  in  this  case  did  not  show  such  material  on  the 
right  of  way,  and  did  show  the  engine  so  equipped  and 
operated,  the  evidence  did  not  justify  a  verdict  for  plaintiff. 

Plaintiff's  fourth  instruction  given  told  the  jury  if  the 
engine  had  the  latest  improved  appliances  to  prevent  the 
escape  of  fire,  yet  if  the  fire  was  set  out  on  the  right  of  way 
by  said  engine,  and  damaged  plaintiff,  he  was  entitled  to 
recover.  This  was  not  true,  unless  the  fire  was  so  set  out 
by  means  of  dead  grass,  dry  weeds  or  other  dangerous  com- 
bustible material  on  the  right  of  way,  or  said  appliances 
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were  not  in  good  repair,  or  the  engine  was  not  properly 
handled,  and  controlled  by  competent  and  skillful  servants. 
This  instruction  as  given  omitted  essential  qualifications  and 
was  erroneous. 

Defendant's  fourth  instruction  as  offered  was  defective  in 
requiring  the  right  of  way  to  be  "covered"  with  dead 
grass,  etc.,  and  requiring  that  element  to  appear  from  plaint- 
iff's proofs  instead  of  the  entire  evidence,  and  it  might 
properly  have  been  refused.  The  court  so  modified  and 
gave  it  as  to  require  proof  that  the  right  of  way  was  not 
covered  with  dead  grass,  etc.,  in  order  to  exonerate  defend- 
Iknt,  thus  casting  the  burden  upon  defendant  to  prove  the 
non-existence  of  dead  grass,  dry  weeds  or  other  dangerous 
combustible  material  upon  the  right  of  way.  This  was 
error.  The  plaintiff  had  the  burden  of  proof  upon  that 
subject.  The  judgment  is  therefore  reversed  and  the  cause 
remanded  for  a  new  trial. 

Be  versed  and  remanded. 


0.  N.  Oleson  v.  German  Insurance  Co. 

1.  Appellatb  Court  Pbaoticb— Tf'fcerc  no  Propositions  of  Law  are 
Submitted  to  the  Trial  Cour^.— Where  the  trial  is  by  the  court  without 
a  jury,  and  no  propositions  of  law  are  submitted,  there  is  nothing  for  the 
Appellate  Court  to  pass  upon. 

Assumpsit,  on  an  insurance  note.  Trial  in  the  Circuit  Court  of 
Livingston  County;  the  Hon.  George  W.  Patton,  Judge,  preeiding. 
Finding  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  Hay  term,  1899.  Affirmed.  Opmion  filed  July  20, 
1899. 

Joseph  D.  Mitchell,  attorney  for  appellant. 

M.  E.  Wright,  A.  C.  Norton  and  F.  W.  Winklbp  attor- 
neys for  appellee. 

Mr.  Justice  Higbeb  delivered  the  opinion  of  the  court. 
This  was  an   action  instituted  by  appellee  before  a  jus- 
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tice  of  the  peace  upon  a  note  for  $105  given  by  appellant 
to  appellee  as  premium  on  a  policy  of  insurance  against  fire, 
lightning,  tornado,  cyclones  or  wind  storms,  for  a  period  of 
five  years. 

In  the  written  application  for  the  policy  of  insurance 
signed  by  appellant,  he  stated  that  he  was  *' the  absolute 
owner  of  the  property  proposed  to  be  insured."  The  policy 
of  insurance  which  was  afterward  issued  to  appellant,  con- 
tained a  provision  that  it  should  be  void  "  if  the  assured 
shall  not  be  the  sole  and  unconditional  owner  in  fee  of  said 
property." 

It  appeared  from  the  evidence  that  appellant  was  not  the 
solo  owner  of  the  property  named  in  the  policy,  but  that  a 
portion  of  it  was  owned  by  his  mother.  Appellee,  however, 
was  ignorant  of  the  fact  that  appellant  was  not  the  solo 
owner  of  the  property  when  the  policy  was  issued.  Appel- 
lee obtained  a  judgment  before  the  justice  of  the  peace  and 
upon  appeal  to  the  Circuit  Court  a  jury  was  waived,  and 
there  was  a  trial  before  the  court,  which  resulted  in  a  find- 
ing and  judgment  in  favor  of  the  insurance  company  for 
the  amount  of  the  note  and  interest. 

The  defense  which  appellant  offered  to  the  note  was  based 
upon  the  theory  that  the  policy  of  insurance  was  void 
because  he  was  not  the  sole  and  unconditional  owner  of  the 
property  at  the  time  the  policy  was  issued,  and  that  there- 
fore there  was  no  consideration  for  the  note  given  for  the 
premium  on  the  policy.  On  the  other  hand  appellee  con- 
tended that  under  such  circumstances  the  policy  could  be 
construed  to  be  void  or  not,  at  the  option  of  appellee,  and 
also  that  as  appellant  had  signed  the  written  application, 
stating  he  was  the  owner  of  the  property  in  question,  he 
was  estopped  from  denying  such  statement  in  this  pro- 
ceeding. 

Upon  the  trial  of  the  cause  in  the  Circuit  Court,  no 
written  propositions  to  be  held  as  law  in  the  decision  of  the 
case,  were  submitted  to  the  court,  as  provided  for  by  stat- 
ute. There  was  no  controversj'^  as  to  the  facts  in  the  case. 
The  questions  as  to  whether,  under  the  facts  in  the  case. 
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the  provision  of  the  policy  in  reference  to  the  ownership  of 
the  property  rendered  it  void,  or  only  voidable,  and  if  void- 
able only,  whether  there  was  a  consideration  for  the  note, 
and  also  as  to  whether  appellant  is  now  estopped  from 
denying  the  ownership  of  the  property  by  reason  of  the 
statement  made  by  him  in  his  written  application  for  the 
insurance,  are  all  questions  of  law  and  not  of  fact. 

As  there  were  no  propositions  of  law  submitted  to  the 
trial  court,  no  question  is,  under  the  circumstances  of  this 
case,  presented  by  the  record  for  our  decision.  Boyce  v. 
The  Commercial  Publishing  Co.,  169  III.  256;  Allison  v. 
Leslie,  40  111.  App.  441. 

The  judgment  of  the  court  below  in  this  case  will  there- 
fore be  affirmed. 


Josephine  A.  Walker  v«  CaUin  T.  Roger. 

1.  Performance — A  Prerequisite  to  a  Recovery. — A  contractor  who 
engages  to  complete  a  work  for  a  specified  price,  and  without  sufficient 
cause  abandons  his  work  before  its  completion,  can  not  recover. 

Assnmpslt,  on  a  building  contract.  Trial  in  the  City  Court  of  Aurora; 
the  Hon.  Russell  P.  Goodwin,  Judge,  presiding.  Verdict  and  judg- 
ment for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the 
May  term,  1899.    Beversed  and  remanded.    Opinion  filed  July  20,  1809. 

Alschtjler  &  Murphy,  attorneys  for  appellant. 
Nichols,  Sears  &  Smith,  attorneys  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  brought  in  the  City 
Court  of  Aurora,  by  appellee  against  the  appellant, 
Josephine  A.  Walker,  and  her  husband,  H.  W.  Walker,  the 
suit  being  afterward,  before  the  verdict  was  rendered,  dis- 
missed as  to  the  latter. 

The  declaration  charges  that  appellee    entered  into  a 
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written  contract  with  appellant  to  constructor  her  a  stone 
addition  to  her  house  and  to  furnish  all  labor  and  material 
for  the  same;  that  after  the  work  had  been  partially  com- 
pleted he  was  prevented  from  fully  completing  the  same  by 
the  wrongful  acts  of  appellant,  and  thereby  sustained  loss 
and  damage.  To  this  declaration  appellant  filed  the 
.  general  issue,  with  notice  that  she  would  give  in  evidence 
that  appellee,  on  September  24,  1808,  entered  into  a  written" 
contract  with  appellant  to  erect  for  her  an  addition  to  her 
house,  for  the  sum  of  $521.25;  that  when  the  work  provided 
for  by  said  contract  was  jmrtially  completed  the  same  was 
abandoned  without  just  or  legal  cause  by  appellee,  who 
refused  to  complete  the  same;  that  appellant  was,  by  reason 
of  the  non-fulfillment  of  his  contract  by  appellee,  compelled 
to  complete  the  work  herself,  and  thereby  sustained  dam- 
ages in  a  sum  greater  than  the  balance  which  would  have 
been  due  and  owing  to  appellee  had  he  completed  the  work 
and  fulfilled  his  contract. 

Upon  the  trial  the  jury  gave  a  verdict  against  appellant 
for  $221.96,  and  a  motion  for  a  new  trial  having  been  over- 
ruled by  the  court,  judgment  was  entered  for  that  amount. 

It  appears  from  the  evidence  that  after  the  work  had 
been  commenced  and  partially  completed  by  appellee,  a  dis- 
pute arose  between  the  parties  as  to  the  manner  in  which 
certain  portions  of  the  work  were  to  be  done.  Appellee 
claimed  that  if  he  did  the  work  in  the  manner  demanded  of 
him  by  appellant,  he  must  be  allowed  extra  compensation 
for  the  portion  in  dispute.  The  contract  itself  was  not 
specific  upon  these  matters,  so  that  it  was  necessary  to  rely 
upon  extrinsic  evidence. 

The  only  question  presented  by  the  record,  or  the  argu- 
ment of  counsel,  is  whether  the  evidence  was  sufficient  to 
sustain  the  verdict.  It  would  serve  no  useful  purpose  to  go 
at  length  into  the  evidence,  but  it  is  very  doubtful  whether 
appellee,  by  his  own  testimony,  was  justified  in  giving  up 
the  work.  The  weight  of  the  evidence  certainly  appears 
to  be  against  him. 

It  is  possible  there  might  be  some  legal  question  arising 
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under  the  facts  as  to  the  right  of  the  contractor  to  abandon 
his  work,  bat  as  no  question  of  law  has  been  presented  to 
us,  it  is  not  necessary  to  consider  that  question. 

The  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded  for  another  trial.  Keversed  and 
remanded. 


William  T.  Jebb  and  Anna  B.  Jebb  y.  Patrick  J.  Sexton. 

1.  Collateral  ArtikiCK—JudgmenU  for  Special  As9e88ments,^3\i<Ag- 
ments  for  delinquent  special  assessments  can  not  be  ooUaterally  attacked 
as  void  for  want  of  a  sufficient  description  of  the  premises  or  of  the  im- 
provement. 

2.  Estoppel— By  JVomwe*.— After  a  grantor  in  a  warranty  deed 
acknowledges  his  liability  to  pay  a  special  assessment  which  is  a  lien 
upon  the  premises  conveyed,  and  promises  the  grantee  to  pay  the  same, 
he  is  estopped  from  questioning  the  validity  of  the  assessment  in  a  pro- 
ceeding against  him  by  the  grantee  to  recover  the  amount  paid  to  dis- 
charge the  premises  from  the  liens  of  such  assessment 

Assumpsit,  for  money  paid,  etc.  Trial  in  Circuit  Court  of  Lake 
County:  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Finding 
and  judgment  for  the  plaintiff;  appeal  by  defendants.  Heard  in  this 
court  at  the  May  term,  1899.    Affirmed.    Opmion  filed  July  20,  1899. 

Cooke  &  Upton,  attorneys  for  appellants. 

An  assessor's  plat  not  made  by  a  county  surveyor  is 
void.    Upton  v.  The  People,  176  111.  632. 

A  paving  ordinance  where  the  grade  of  the  street  has  not 
been  established  by  ordinance  is  void.  C.  &  N.  P.  E.  R. 
Co.  V.  City  of  Chicago,  174  111.  439. 

The  appellants,  not  having  filed  objections  to  the  confir- 
mation of  the  assessments,  are  not  estopped  from  showing 
that  the  assessments  are  void.  Jacobs  v.  City  of  Chicago, 
178  111.  560;  Tibbetts  v.  Leeson,  148  Mass.  102. 

A  covenantee  must  show  that  he  has  paid  no  more  to 
remove  the  incumbrance  than  was  reasonable  and  necessary 
before  he  can  recover  the  full  amount  which  he  has  paid. 
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Devlin  on  Deeds,  Vol.  2  (2d  Ed.),  p.  1266,  Sec.  919;  Ander- 
son V.  Knox,  20  Ala.  156;  Pate  v.  Mitchell,  23  Ark.  590; 
Guthrie  v.  Kussell,  46  Iowa,  269;  People  v.  McWethey,  165 
111.  222. 

HoYNE,  O'Connor  &  Hoyne,  attorneys  for  appellee. 

In  a  suit  for  breach  of  covenant  against  incumbrances 
the  defendant  can  not  question  the  regularity  of  a  judg- 
ment confirming  a  special  assessment.  McCormick  v. 
Cheevers,  1 24  Mass.  262;  N.  Chicago  Hebrew  Congregation 
V.  Garibaldi,  70  111.  App.  33;  Almy  v.  Hunt,  48  111.  45; 
Eiebling  V.  The  People,  145  111.  120;  Prout  v.  The  People, 
83  111.  154;  Gage  v.  Parker,  103  111.  528;  The  People  ex  rel. 
V.  Lingle,  165  111.  65;  Doremus  v.  The  People,  161  111.  26. 

The  appellants  are  estopped  to  deny  the  validity  of  the 
assessments.  Hefner  v.  Vandolah,  57  111.  523;  Hill  v.  Black- 
welder,  113  111.  283;  Bobbins  v.  Moore,  129  111.  30. 

Even  though  an  assessment  is  in  fact  invalid,  yet  if  it  can 
be  re-assessed  upon  the  land,  the  grantee  under  a  covenant 
of  warranty  can  recover  the  amount  paid  by  him  to  remove 
the  incumbrance.  Coburn  v.  Litchfield,  132  Mass.  449; 
Blackie  v.  Hudson,  117  Mass.  181;  Carr  v.  Dooley,  119 
Mass.  294;  Fagan  v.  Cadmus,  46  JST.  J.  Law  Rep.  441. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court, 
William  T.  Jebb  and  Anna  B.  Jebb,  his  wife,  sold  and 
conveyed  to  Patrick  J.  Sexton,  by  warranty  deeds,  certain 
premises  in  Waukegan,  which  were  then  subject  to  two 
special  assessments,  one  for  paving  a  street  and  the  other 
for  a  sewer  therein.  The  assessments  were  payable  in 
installments.  The  grantors  paid  the  first  installment  upon 
one  and  the  first  and  second  installments  upon  the  other. 
Thereafter  they  permitted  the  property  to  be  returned 
delinquent  as  to  the  next  installment  of  each  assessment. 
The  grantors  had  become  non-residents  of  this  State.  Sexton 
paid  the  delinquent  installments  and  at  the  same  time  all 
remaining  installments  of  said  assessments,  and  then  brought 
this  action  of  assumpsit  and  attachment  against  the  grant- 
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ore  to  recover  the  sum  so  paid.  William  T.  Jebb  was  per- 
sonally served,  and  both  defendants  filed  pleas,  upon  which 
issues  were  joined.  The  cause  was  tried  without  a  jury, 
and  plaintiff  had  judgment  against  defendants  for  $986.95, 
from  which  they  appeal. 

It  is  claimed  bv  defendants  that  both  said  assessments 
were  void  for  want  of  a  sufficient  description  of  the  prem- 
ises, and  the  paving  ordinance  for  want  of  a  sufficient  de- 
scription of  the  improvement.  The  premises  were  described 
in  the  special  assessment  proceedings  by  a  plat  which,  in 
Upton  v.  The  People,  176  111.  632,  was  held  void.  The 
alleged  defect  in  the  paving  ordinance  is  a  lack  of  description 
of  the  thickness  of  the  stone  foundation  for  the  curbing. 
It  is  argued  that  judgments  for  the  unpaid  assessments 
could  not  have  been  obtained  if  resistance  thereto  had  been 
made,  and  therefore  defendants  can  not  be  held  liable  to 
plaintiff  for  the  sums  he  paid  to  discharge  them.  It  was 
proved  that  the  premises  described  in  said  assessment  pro- 
ceedings are  in  fact  the  same  premises  conveyed  by  defend- 
ants to  plaintiff.  We  are  disposed  to  hold  these  assessments 
can  not  be  thus  collaterally  attacked.  Coburn  v.  Litchfield, 
132  Mass.  449;  The  People  ex  rel.  v.  Lingle,  165  111. 
65.  But  if  it  were  otherwise,  still  we  think  defendants 
are  estopped  from  questioning  the  validity  of  the  assess- 
ments here.  It  sufficiently  appears  that  William  T.  Jebb 
acted  as  his  wife's  agent  in  these  matters.  The  defendants 
paid  one  installment  of  one  assessment  and  two  of  the  other, 
thus  treating  them  as  valid.  Before  plaintiff  paid  the 
remaining  assessments  he  had  correspondence  with  William 
T.  Jebb  in  which  Jebb  stated  that  he  fully  understood  and 
acknowledged  his  liability  to  pay  these  assessments,  and 
that  he  intended  to  do  as  he  had  agreed.  After  plaintiff 
wrote  Jebb  that  he  had  paid  the  remaining  installments  in 
full  Jebb  replied,  fully  admitting  his  liability  to  pay  the 
assessments,  but  claiming  he  had  the  right  to  pay  each 
installment  when  it  became  due,  and  offering  to  remit  at  once 
for  the  delinquent  installments  upon  being  advised  of  the 
amount  plaintiff  had  paid  therefor.    Plaintiff  having  paid 
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after  the  receipt  of  the  first  of  these  letters  in  which  Jebb 
expressly  admitted  his  liability  to  pay  the  assessments, 
the  defendants  ought  not  now  to  be  permitted  to  say  they 
are  not  liable  to  pay  them,  but  can  only  be  heard  to  question 
their  liability  to  pay  any  assessment  before  it  matured. 

There  is  another  matter  in  proof  bearing  both  upon  the 
question  of  estoppel  and  of  the  right  of  plaintiff  to  have 
these  assessments  paid  without  waiting  for  the  expiration 
of  the  time  the  several  installments  might  run.  The  proof 
shows  the  price  defendants  asked  plaintiff  for  the  property, 
aside  from  taxes  and  special  assessments,  was  $15,000,  and 
that  the  parties  agreed  upon  that  price;  that  Jebb  under- 
took to  ascertain  the  amount  required  to  meet  taxes  and 
assessments;  that  defendants  and  plaintiff  met  again,  and 
Jebb  then  reported  that  the  sewer,  water-pipe  and  street 
matters  approximated  $2,000;  that  plaintiff  proposed  to  pay 
them  $15,000  and  assume  the  other  matters,  but  they  pre- 
ferred that  he  should  pay  them  the  $17,000,  and  they  would 
deed  him  the  property  free  from  all  incumbrances  and  assess- 
ments, and  he  agreed  and  paid  them  $17,000  in  cash.  Two 
thousand  dollars  was  therefore  paid  by  plaintiff  to  defend- 
ants for  the  amount  resting  against  the  property  for  taxes 
and  assessments.  Having  thus  received  from  plaintiff 
the  money  with  which  to  pay  these  special  assessments 
they  can  not  now  be  heard  to  say  he  ought  to  have  gone 
into  court  and  contested  each  installment  because  of  these 
alleged  defects.  They  were  bound-  to  apply  the  money  he 
paid  them  to  the  purpose  for  which  he  paid  it,  under 
the  arrangement  then  made  between  them,  which  was 
declared  upon  in  the  third  and  fourth  counts,  and  was 
enforceable  also  under  the  common  counts.  (McCormick 
V.  Cheevers,  124  Mass.  262.)  Nor  is  it  reasonable  to  sup- 
pose that  it  was  within  the  contemplation  of  the  parties 
that  after  plaintiff  paid  the  defendants  in  cash  the  amount 
of  the  special  assessments,  they  were  at  liberty  to  retain 
the  money  and  only  pay  each  of  the  seven  installments 
as  it  came  due,  thus  leaving  a  lien  upon  the  property 
for  seven  years  after  plaintiff  had  paid  the  cash.  We  think 
it  a  more  reasonable  construction  to  put  upon  the  acts  and 
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language  of  the  parties  to  hold  that  the  $2,000  was  to  be 
used  by  defendants  in  at  once  relieving  the  property  of  the 
lien  of  these  assessments.  The  statute  permits  installments 
of  special  assessments  to  be  paid  at  any  time  before  matu- 
rity, and  the  property  thereby  discharged  from  the  lien 
thereof. 

It  is  argued  that  there  ma}"*  be  a  rebate  after  the  special 
assessments  have  all  been  collected,  and  the  cost  of  the 
improvements  all  paid,  and  that  plaintiff  was  required  in  this 
action  to  show  the  cost  of  the  improvements,  so  that  defend- 
ants might  be  credited  in  advance  for  such  future  rebates,  if 
any.  We  think  the  position  untenable.  Plaintiff  paid  money 
sufficient  to  relieve  the  premises  of  these  incumbrances,  and 
was  entitled  to  have  that  done.  Ho  ought  not  to  be  re- 
quired in  this  action  to  go  into  a  collateral  and  speculative 
inquiry  as  to  possible  future  rebates.  If  any  rebates  accrue 
it  will  then  be  time  enough  to  determine  what  disposition 
shall  be  made  of  them.    The  judgment  is  affirmed. 


I,  H.  Barton  v.  F.  6.  Rogers. 

1.  'Rek'l 'Estate  Broker— When  Entitled  to  Commissions.— Where 
property  is  placed  with  a  real  estate  agent  for  sale,  and  a  sale  is  brought 
about  through  his  agency,  he  is  entitled  to  his  commissions  even  though 
the  final  negotiations  are  conducted  without  his  knowledge,  and  the 
owner,  in  order  to  make  the  sale,  is  compelled  to  vary  the  original  price 
and  terms. 

Assampslt,  for  broker^s  commissions.  Trial  in  the  Circuit  Court  of 
Knox  County;  the  Hon.  Oeorge  W.  Thompson,  Judge,  presiding.  Vei> 
diet  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  July  20, 
1899. 

Cooke  &  Stetens  and  Cabnet,  Shumway  &  Bice,  attor- 
neys for  appellant 

Philip  S.  Post  and  Edwaed  J.  King,  attorneys  for  ap- 
pellee. 

■^  Vou  LXXXIV  4 
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Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Rogers  was  a  real  estate  agent.  Barton  owned  real  estate 
and  had  it  in  the  hands  of  Eogers  to  sell,  and  also  in  the 
hands  of  other  agents.  Eogers  had  another  client,  Mrs. 
Hoadlev,  who  had  control  of  and  wished  to  sell  certain 
western  lands,  the  title  to  which  was  in  het*  daughter,  Mrs. 
Shumway.  Rogers  brought  Barton  and  Mrs.  Hoadley 
together;  his  agency  for  both  was  disclosed  at  the  first 
interview;  and  Barton  and  Mrs.  Hoadley  at  that  time  set- 
tled the  terms  of  a  trade  between  themselves  by  which 
Barton  was  to  dispose  of  his  real  estate.  Afterward  the 
trade  between  them  was  carried  out  on  the  precise  terms  so 
settled  at  the  first  conversation.  As  Rogers  and  Barton 
left  Mrs.  Hoadiev's  house,  at  the  close  of  said  first  con  versa- 
tion,  Barton  asked  Rogers  what  his  commission  would  be, 
and  the  latter  replied  two  and  one-half  per  cent.  The  pend- 
ing proposition  was  to  take  Barton's  land  at  a  valuation  of 
$2,900,  which  would  make  the  commission  $72.50.  Barton 
thereupon  said  he  thought  $50  enough,  and  Rogers  said  h^ 
would  accept  that  sum.  There  was  no  special  contract 
between  Barton  and  Rogers,  except  this  conversation  fixing 
the  compensation  after  the  terms  of  sale  had  been  arranged. 
In  all  other  respects  Rogers  was  acting  under  his  general 
employment  by  Barton  to  sell  his  land. 

This  is  a  suit  brought  by  Rogers  against  Barton  to  recover 
said  commission.  A  justice  of  the  peace,  three  circuit 
judges  and  four  juries  have  sat  upon  the  case.  The  first 
jury  found  for  defendant,  the  second  awarded  plaintiflf  $50, 
the  third  disagreed,  and  the  fourth  gave  plaintiff  $25,  on 
which  latter  verdict  judgment  was  rendered,  and  defendant 
appeals  therefrom. 

The  defense  arises  in  this  wise :  Mrs.  Hoadley  needed 
$400  in  money  to  enable  her  to  make  the  trade.  Rogers 
tried  to  get  it  for  her,  but  failed.  Barton  was  in  haste,  as 
a  mortgage  foreclosure  against  his  land  was  threatened. 
Shumway,  Mrs.  Hoadley's  son-in-law,  ascertained  that  Web- 
ster, another  real  estate  dealer  in  whose  hands  Barton  had 
placed  his  land  for  sale,  could  furnish  or  procure  the  money 
for  Mrs.  Hoadley;  but  Webster  demanded  that  if  he  did  so 
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•the  $50  commission  be  paid  him,  and  that  forty  acres  of  said 
western  lands,  which  Barton  was  to  take,  should  be  deeded 
to  him.  Barton  then  notified  Rogers  that  unless  the  $400 
was  obtained  by  a  certain  Friday  the  trade  was  oflf.  That 
day  passed  without  Rogers  finding  the  money.  Barton 
then  ignored  Rogers,  and  Webster  furnished  Mrs.  Hoadiey 
the  $400,  and  received  $50  commission  from  Barton.  It  is 
clear  from  the  evidence  that  the  trade  was  not  oflf  after 
that  Friday,  and  that  Barton  did  not  so  intend.  He  only 
intended  by  that  means  to  relieve  himself  of  liabilit}^  to 
Rogers,  and  then  to  pay  Webster  the  commission. 

We  are  of  opinion  that  the  agent  who  found  the  buyer 
and  brought  the  parties  together  could  not  be  thus  thrown 
out,  and  the  trade  then  completed  upon  the  very  terms  first 
arranged,  and  the  seller  escape  responsibility  to  his  agent. 
It  was  not  any  part  of  Rogers'  duty  to  Barton  to  procure 
the  money  for  Mrs.  Iloadley.  Though  at  first  not  able  to 
raise  the  money,  she  did  get  it  and  made  the  payment.  If 
Barton  chose  to  make  other  concessions  to  complete  the 
trade  he  had  the  right  to  do  so  at  his  own  expense,  but  not 
at  the  expense  of  his  agent,  who  had  already  found  the 
purchaser  and  assisted  him  in  arranging  the  details  of  the 
barrain  as  they  were  finally  carried  out. 

Plaintiff's  instructions  were  properly  adapted  to  the  dif- 
ferent features  of  the  evidence,  and  some  of  those  given  for 
defendant  were  extremely  strong  in  his  behalf,  and  we  think 
he  has  no  just  ground  of  complaint  in  that  respect.  The 
judgment  is  afilrmed. 


Michael  Eannally  v.  John  B.  Benner. 

1.  Attorneys — Improper  CondtLct.—lt  is  improper  for  an  attorney, 
after  accepting  a  joint  employment  from  both  parties  in  a  matter,  for 
thd  parpose  of  eSecting  a  settlement,  to  then,  undar  the  guisn  of 
such  employment,  act  as  attorney  for  one  of  the  parties  in  a  litigation 
against  the  other,  indirectly  connected  with  such  matter,  and  adversely 
affecting  his  intei'ests,  without  advising  him  of  the  fact;  and  a  decree 
affecting  his  rights,  entered  in  such  a  proceeding,  may  be  impeached  for 
fraud. 
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2.  Fraud — Improper  Conduct  of  an  Attorney. — Where  the  grantor, 
and  the  grantee  of  land  upon  which  a  purchase  money  mortgage  from 
the  latter  to  the  former  remains  unpaid,  jointly  hire  an  attorney  to  per- 
fect the  title  for  their  joint  benefit,  if  such  attorney  procures  a  decree 
defeating  the  grantor^s  title  and  mortgage,  without  the  grantor's  knowl- 
edge, the  latter  may  impeach  the  decree  for  fraud. 

Bill  to  Impeach  a  Decree  for  Fraad.— Appeal  from  the  Circuit  Court 
of  Whiteside  County;  the  Hon.  Hiram  Bigelow,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1899.  Reversed  and  remanded. 
Opinion  filed  July  20,  1898. 

A.  A.  WoLFEKSPEROER,  attomcy  for  appellant. 
C.  L.  Sheldon,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity,  filed  by  Michael  Kannally 
against  John  E.  Renner,  and  having  a  two-fold  aspect: 
First,  it  was  a  bill  of  review  to  impeach  a  decree  for  errors 
alleged  to  appear  upon  the  face  of  the  record ;  and,  second, 
it  was  a  bill  to  impeach  a  decree  for  fraud.  The  court  below 
sustained  a  demurrer  to  the  bill  and  dismissed  it.  Com- 
plainant appeals. 

We  deem  it  necessary  to  consider  the  bill  only  in  its 
aspect  as  a  bill  to  impeach  a  decree  for  fraud.  It  shows 
that  John  Courtney  formerly  owned  certain  lands  in  White- 
side county;  that  by  reason  of  a  judgment  and  transcript 
against  him  in  the  Circuit  Court  of  Whiteside  County,  and 
after  notice  of  sale  (said  Courtney  still  being  the  owner  of 
said  land),  a  certificate  of  purchase  in  due  and  regular  form 
was  issued  on  August  3, 1878,  to  George  H.  Fay;  that  Kan- 
nally purchased  and  received  said  certificate  from  said  Fay 
and  became  the  absolute  owner  thereof;  that  all  right  and 
title  of  Courtney  in  said  land  became  barred  by  his  failing 
to  redeem  within  the  time  prescribed,  and  Kannally  became 
the  actual  and  honafide  owner  of  the  premises,  but  that  by  a 
misunderstanding,  error  and  mistake,  a  certificate  of  redemp- 
tion was  issued  to  Kannally  instead  of  a  sheriflfs  deed  of 
the  premises,  as  Kannally  intended ;  that  Kannally  was 
unacquainted  with  the  manner  of  conducting  and  concluding 
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8ach  matters,  and  did  not  know  till  long  afterward  of  such 
mistake  and  error,  but  understood  he  had  the  proper  and 
necessary  papers  from  the  sheriff,  and  being  in  fact  the 
owner  of  the  premises,  sold  and  conveyed  them  to  Renner 
by  warranty  deed  on  March  1,  1880,  for  the  consideration 
of  $1,200,  $400  of  which  was  then  paid,  and  notes  and  a 
purchase  money  mortgage  given  back  by  Renner  for  the 
residue ;  that  said  mortgage  debt  was  paid  in  part,  and  on 
November  11,  1885,  Renner  gave  Kannally  new  notes  for 
$600  of  said  purchase  money,  and  a  new  mortgage  upon 
said  premises  to  secure  it.  The  bill  further  states  that  in 
1892  said  mistake  of  the  sheriff  was  discovered ;  that  Kan- 
nally and  Renner  then  went  together  to  the  office  of  C.  L. 
Sheldon,  an  attorney  at  law  of  said  county,  and  employed 
him  to  correct  said  mistake  and  to  take  such  steps  in  court 
as  should  be  necessary  to  fully  preserve  and  protect  the 
interests  of  Kannally  and  Renner ;  and  Kannally  then  and 
there  offered  to  bear  the  expense  necessar}'*  to  make  such 
correction  and  protect  Renner  in  his  ownership  of  the  land 
under  his  deed  from  Kannally;  that  Sheldon  entered  upon 
such  employment  and  undertook  the  correction  of  said  mis- 
take and  error,  and  thereupon  flled  the  bill  and  took  the  pro- 
ceedings and  decree  here  attacked  for  fraud.  The  bill  in  said 
cause,  proceedings,  master's  report  of  proofs  and  findings, 
and  the  decree,  are  set  out  in  full.  It  therefrom  appears  that 
Sheldon,  instead  of  protecting  the  interests  of  both  parties 
and  seeking  to  correct  the  title,  as  he  had  been  employed  and 
had  undertaken  to  do  for  both  parties  upon  their  joint 
employment,  filed  a  bill  in  the  name  of  Renner  against 
Kannally  and  the  unknown  heirs  of  Courtney,  charging 
that  Kannally  never  had  title  and  therefore  defrauded  Ren- 
ner in  the  sale ;  that  Renner  had  color  of  title  by  virtue  of 
bis  deed  from  Kannally,  and  that  by  payment  of  taxes 
under  said  color  of  title  Renner  had  become  the  sole  owner 
of  said  land,  both  against  Kannally  and  also  against  the  heirs 
of  Courtney;  and  the  bill  set  up  the  outstanding  mortgage, 
given  by  Renner  to  Kannally,  and  asked  to  have  it  can- 
celed.   The  record  shows  Kannally  entered  his  appearance, 
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was  examined  as  a  witness  by  Sheldon  for  Renner,  and  that 
a  report  was  filed  and  a  decree  entered  finding  that  Kan- 
nally  never  had  title,  and  therefore  had  defrauded  Renner, 
and  setting  aside  and  canceling  his  mortgage  and  investing 
^nner  with  the  absolute  title.  The  present  bill  to  impeach 
said  decree  avers  that  Kannallv  did  not  know  he  was 
assailed  by  said  proceedings,  nor  that  the  object  of  said 
proceedings  was  to  perfect  title  in  Renner  and  defeat  the 
mortgage  till  long  after  said  decree  was  rendered ;  that  he 
went  to  Sheldon  and  offered  to  pay  him  for  his  services  in 
said  proceedings,  and  Sheldon  said  Renner  had  paid  him ; 
that  afterward  he  told  Sheldon  that  Renner  did  not  pay  the 
mortgage,  and  Sheldon  said  he  would  notify  Renner  in 
regard  to  the  matter ;  that  a  few  days  later  Renner  called 
upon  Kannally  and  told  him  as  soon  as  the  title  was  per- 
fected in  either  Renner's  or  Kannally's  name  he  would  pay 
the  mortgage  debt ;  that  he  did  not  pay,  and  Kannally 
^ked  Sheldon  to  foreclose  the  mortgage,  and  Sheldon  then 
told  him  he  was  acting  for  Renner,  and  Kannally  would 
have  to  employ  some  one  else;  that  Kannally  then  em- 
ployed another  attorney  and  began  foreclosure  proceedings ; 
that  Kannally  then  first  learned  of  the  manner  in  which  said 
proceedings  had  been  conducted  to  wrong  him ;  and  that 
Renner,  by  Sheldon,  his  attorney,  filed  a  plea  in  said  fore^ 
closure  suit  setting  up  said  proceedings  in  bur  of  the  mort- 
gage, and  that  that  suit  is  pending. 

There  are  other  matters  in  this  bill  which  we  have  not 
set  out,  which  the  pleader  did  not  state  with  sufiicient  pre- 
cision. It  is  also  manifest  that  the  bill  does  not  show  Kan- 
nally had  title,  or  even  a  certificate  entitling  him  to  a  deed, 
for  it  does  not  detail  when  and  where,  in  whose  favor  and 
for  what  amount  the  judgment  against  Courtney  was  ren- 
dered, when  execution  was  issued,  when  levied,  when  this 
land  was  sold,  etc.,  nor  when  application  was  made  to  the 
sheriff  for  a  deed.  These  imrticulars  should  have  been  fully 
stated.  But  whether  Kannally  did  have  a  good  and  suf- 
ficient title,  or  even  a  right  thereto,  is  not  the  question 
involved  here.     The  question  here  is  whether,  upon  the 
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allecrations  of  the  bill  admitted  bv  the  demurrer,  it  was  a 
fraud  upon  Kannally  for  Sheldon,  in  the  name  of  Renner,  to 
file  a  bill  attacking  Eannally  and  his  title,  and  to  procure  a 
decree  canceling  Kannally's  mortgage  and  declaring  Renner 
the  absolute  owner  under  this  very  deed  from  Kannally, 
when  Sheldon  had  been  jointly  hired  by  Kannally  and 
Renner  to  correct  and  perfect  the  title  Kannally  had 
attempted  to  acquire  and  convey  to  Renner.  The  forego- 
ing statement  is  sufficient  to  show  the  bill  makes  out  a  case 
of  fraud.  The  bill  should  have  stated  more  specifically 
when  Kannally  first  learned  of  the  fraud,  when  his  fore- 
closure suit  was  begun,  when  the  plea  was  filed,  etc.,  but 
still  we  are  of  opinion  laches  does  not  appear  upon  the  face 
of  the  bill.  The  unknown  heirs  of  Courtney  were  parties 
defendant  to  Renner's  bill,  and  are  not  made  parties  here. 
It  would  certainly  have  been  a  wise  precaution  to  have 
made  them  parties  to  this  bill.  But  they  were  not  parties 
to  the  fraud  attacked;  and  the  relief  to  which  Kannally 
will  be  entitled  in  this  cause,  if  he  maintains  the  allegations 
of  his  bill,  will  be  to  entirely  rescind  and  expunge  all  pro- 
ceedings had  under  Renner^s  bill.  We  do  not  see  that  the 
omission  of  Courtney's  unknown  heirs  from  this  proceeding 
is  material,  or  in  any  way  affects  the  questions  here  to  be 
litigated. 

The  demurrer  to  the  bill  of  complaint  should  have  been 
overruled.    The  decree  is  reversed  and  the  cause  remanded. 


John  E.  Maley  v.  Lake  Erie  &  W.  B.  B.  Co. 

1.  Final  Judoment— WTicn  a  Writ  of  Error  Will  Not  Lie,— A.  writ 
of  error  will  not  lie  except  from  a  final  order  of  court.  If  a  suit  is 
dismissed  as  to  one  or  more  parties,  a  writ  of  eiTor  con  not  be  prose- 
cuted until  there  has  been  a  final  disposition  of  it  as  to  all  the  other 
parties. 

2.  Practice — Reviewing  Causes  by  Piecemeal. — A  cause  can  not  be 
reviewed  as  to  one  party  at  one  time  and  as  to  another  party  at  another 
time. 
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Action  In  Case,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Elnox  County;  tlie  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1899.    Opinion  filed  July  20,  1899. 

J.  A.  MoKekzib  and  A.  M.  Brown,  attorneys  for  appel- 
lant 


Stevens,  Horton  &  Abbott,  attorneys  for  appellee,  con- 
tended that  the  appeal  should  be  dismissed. 

An  examination  of  the  record  shows  that  only  part  of 
the  case  w^as  appealed  to  this  court;  that  George  Gray,  the 
other  defendant,  filed  a  plea  of  not  guilty,  and  that  the 
issue  so  made  by  him  is  still  pending,  undisposed  of,  in  the 
court  below.  In  view  of  that  fact  this  appeal  should  be 
dismissed.  The  rule  is  that  a  case  can  not  be  pending 
partly  in  the  Appellate  and  partly  in  the  Circuit  Court. 
Appellant  has  no  right  to  have  this  court  consider  the  judg- 
ment quashing  the  writ  as  to  the  railroad  company  until 
the  case  has  been  disposed  of  in  the  Circuit  Court  as  to  the 
other  defendant.  Hoffman,  etc.,  Co.  v.  Haxton,  etc.,  Co., 
18  111.  App.  484;  Thompson  v.  Follansbee,  65  111.  427;  Packer 
V.  Roberts,  44  111.  App.  232;  International  Bank  v.  Jenkins, 
109  111.  219;  Hutchinson  v.  Ayres,  117  111.  658;  Bucklen  v. 
City  of  Chicago,  166  111.  451;  People  v.  McFarland,  3  111. 
App.  237. 

The  same  rule  is  recognized  in  other  States,  and  applies 
both  to  common  law  and  chancery  cases.  Martin  v.  Crow, 
28  Tex.  613;  Masterson  v.  Williams  (Tex.),  11  S.  W.  531; 
Chadwick  v.  Ober,  70  Pa.  St.  264;  Hohorst  v,  Hamburg, 
etc..  Packet  Co.,  148  U.  S.  262. 

Mb.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  case  brought  by  appellant  against 
appellee  and  one  George  Gray,  in  the  Circuit  Court  of  Knox 
County,  to  recover  damages  for  injuries  alleged  to  have 
been  received  by  appellant  on  account  of  the  failure  of 
appellee  and  said  Gray  to  furnish  him  with  a  certain  ticket 
for  a  state  room  on  a  boat  plying  between  Sandusky,  Ohio, 
and  Niagara  Falls. 


Second  District — May  Term,  1899.         57 

Maley  v.  L.  E.  &  W.  R.  R.  Co. 

It  was  alleged  by  appellant  that  he  purchased  of  said 
Gray,  as  agent  for  appellee,  transportation  from  Peoria, 
Illinois,  to  Niagara  Falls,  "New  York,  at  the  same  time 
paying  him  extra  for  a  state  room  for  that  portion  of  the 
trip  which  was  to  be  made  by  the  steamship  between  San- 
dusky and  his  destination.  That  on  the  steamship  he  was 
refused  the  accommodation  of  a  state  room  and  was  obli^red 
to  lie  all  night  on  the  bare  floor  of  the  cabin  without  cover 
and  thereby  incurred  a  severe  cold,  which  caused  the  inju- 
ries complained  of. 

Service  was  had  upon  the  defendant  George  Gray  in 
Knox  county  and  upon  appellee  in  Peoria  county.  The 
defendant  Gray  demurred  to  the  declaration,  and  his  demur- 
rer being  overruled,  afterward  filed  a  plea  of  the  g^eneral 
issue.  Appellee  filed  a  plea  in  abatement  to  the  jurisdic- 
tion of  the  court  to  which  appellant  demurred.  This  demur- 
rer was  overruled,  the  plea  in  abatement  sustained  and 
judgment  entered  quashing  the  writ  as  to  appellee.  Judg- 
ment was  also  at  the  same  time  rendered  against  appellant 
for  costs.  From  this  judgment  the  appellant  appealed  to 
this  court,  while  the  case  was  continued  and  still  remains 
undisposed  of  in  the  Circuit  Court  as  to  said  Gray.  In  this 
court  a  motion  was  entered  by  appellee  to  dismiss  the 
appeal,  because,  as  a  part  of  the  case  is  still  undisposed  of  in 
the  Circuit  Court,  there  is  no  final  judgment  to  be  appealed 
from. 

We  are  of  opinion  this  motion  must  be  sustained,  other- 
wise a  part  of  the  case  would  still  be  pending  for  trial  in 
the  Circuit  Court,  while  the  rest  of  the  case  is  being  con- 
sidered by  this  court. 

In  the  case  of  Thompson  v.  FoUansbee,  55  111.  427,  which 
is  a  leading  case  upon  the  subject,  it  was  said : 

"  It  is  a  well  settled  rule  that  a  writ  of  error  will  not  lie 
except  to  a  final  order  of  court.  If  the  bill  is  dismissed 
as  to  one  or  more  parties,  the  complainant  can  not  prosecute 
a  writ  of  error  until  there  has  been  a  final  disposition  of  the 
case  as  to  all  other  parties.  A  cause  can  not  be  reviewed 
as  to  one  party  at  one  time  and  as  to  another  party  at 
another  time." 


58  Appellate  Courts  op  Illinois, 


Vol.  84.]  Maley  v.  L.  E.  &  W.  R.  R.  Co. 


It  was  also  said  in  the  case  of  Farson  v.  Gorham,  117  111. 
137,  that  ^^  this  court  has  often  decided  that  a  case  can  not 
be  heard  here  by  piecemeal." 

This  doctrine  is  approved  in  Hutchinson  v.  Ayres,  117 
III.  558,  Bucklen  v.  City  of  Chicago,  166  111.  451,  and  a 
number  of  other  cases  in  this  State.  Most  of  ihe  cases 
reported,  in  which  this  doctrine  has  been  applied  in  this 
State,  are  suits  in  chancery,  but  the  same  rule  was  followed 
in  the  case  of  People  v.  McFarland,  3  111.  App.  237,  which 
was  a  proceeding  by  scire  f acids  upon  a  forfeited  recotjni- 
zance,  and  in  Freeman  on  Judgments,  Sec.  28,  it  is  stated  as 
a  general  rule  that  **  a  judgment  determining  the  rights  of 
some  of  the  parties  is  not  final  so  as  to  authorize  an  appeal 
until  it  has  settled  the  rights  of  all  the  defendants. 

Substantially  the  same  rule  is  applied  to  cases  at  law  in 
Martin  v.  Crow,  28  Tex.  613,  and  Chadwick  v.  Ober,  70  Pa. 
St.  264.  It  is  true  that  an  exception  to  the  general  rule 
has  been  recognized  in  certain  cases  where,  owing  to  pecul- 
iar circumstances  and  hardships,  the  courts  have  refused  to 
dismiss  appeals  from  judgments  which  did  not  completely 
dispose  of  the  cases  in  which  they  were  entered.  Freeman 
on  Judgments,  Sec.  35. 

The  case,  however,  must  come  clearly  within  the  excep- 
tion to  take  advantage  of  it.  In  Bucklen  v.  City  of  Chi- 
cago, supra^  where  an  appeal  had  been  taken  by  certain 
parties,  leaving  the  cause  still  pending  in  the  Circuit  Court 
as  to  another  party,  the  following  language  was  used  : 

"  It  seems  to  us  clear  that  if  the  complainants  can  main- 
tain this  appeal,  then,  in  every  case  where  a  decision  is 
made,  interlocutory  or  otherwise,  as  to  one  defendant,  the 
complainant  or  plaintiff  may  leave  the  cause  in  the  trial 
court  and  prosecute  his  appeal  to  the  Appellate  Court  or 
this  court,  and  plainly  render  nugatory  the  general  rule 
upon  the  pretext  that  his  cause  is  an  exception  thereto." 

No  reason  is  shown  by  counsel  nor  does  any  appear  from 
the  record  why  this  case  should  be  an  exception  to  the  gen- 
eral rule.  The  motion  will  therefore  be  sustained  and  the 
appeal  dismissed. 


Second  District — May  Term,  1899.         69 

Hitchcock  V.  Village  of  Princeville. 


Frank  C.  Hltchcoek  t.  Tillage  of  FrlnceTille. 

1.  EviDENCB — Preponderafice  Not  Altvaya  with  the  Greater  Number 
of  Witnesses.—The  preponderance  of  evidence  does  not  necessarily 
depend  upon  the  number  of  witnesRes  on  each  side. 

Action  for  the  Tiolatioii  of  an  Ordinance.— Trial  in  the  Circuit  Court 
of  Peoria  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon. 
J.RST.fB  D.  PUTEBBAUOU,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1899.    Affirmed.    Opinion  filed  July  20, 1899. 

J.  H.  Hopkins  and  Isaao  C.  Edwards,  attorneys  for 
appellant. 

J.  A.  Cameron  and  Eobebt  Scholes,  attorneys  for  ap- 
pellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Frank  C.  Hitchcock  was  convicted  before  a  justice  of 
the  peace  of  selling  intoxicating  liquors  in  the  village  of 
Princeville,  in  violation  of  an  ordinance.  On  a  trial  in  the 
Circuit  Court  on  appeal  he  was  again  convicted,  and  from 
that  judgment  again  appeals. 

His  main  contention  here  is  that  he  should  have  been 
granted  a  new  trial,  on  the  ground  of  surprise  and  newly- 
discovered  evidence.  At  the  trial  in  the  Circuit  Court 
Austin  Moats  and  George  Moats  each  testified  to  purchas- 
ing whisky  from  Hitchcock  at  his  place  of  business  in 
Princeville  at  dates  within  the  period  named  in  the  com- 
plaint. They  had  not  testified  at  the  trial  before  the  jus- 
tice. Upon  the  motion  for  a  new  trial  Hitchcock  sought  to 
show  by  his  own  affidavit,  that  before  the  trial  in  the  Cir- 
cuit Court  he  had  used  due  diligence  to  ascertain  who  would 
be  witnesses  against  him,  and  did  not  learn  of  Austin  and 
George  Moats,  and  was  taken  by  surprise  by  their  testimony. 
He  filed  many  affidavits  tending  to  show  that  on  the  two 
occasions  testified  to  by  Austin  and  George  Moats,  respect- 
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ively,  other  persons  were  present  who  would  testify  that 
Austin  and  George  Moats  did  not  get  whisky  'or  other 
intoxicating  liquor  from  Hitchcock  at  those  times;  that  the 
reputation  of  Austin  and  George  Moats  for  truth  and 
veracity  was  bad  in  the  community  where  they  lived;  and 
that  George  Moats  had  made  statements  since  the  trial  at 
variance  with  his  testimony,  and  implying  he  testified  for 
money.  If  the  conviction  rested  on  the  testimony  of 
Austin  and  George  Moats,  these  affidavits  present  the  ques- 
tion whether  it  is  shown  Hitchcock  used  due  diligence  to 
prepare  for  trial,  inasmuch  as  he  only  swears  he  did  so,  with- 
out stating  what  steps  he  took,  nor  of  whom  he  inquired 
to  learn  who  would  be  witnesses  against  him;  and  also 
whether  a  new  trial  should  be  p:ranted  merely  to  permit  the 
introduction  of  cumulative  testimony,  as  Hitchcock  at  the 
trial  testified  he  did  not  sell  whisky  to  Austin  and  George 
Moats  at  the  dates  named  by  them. 

But  there  was  evidence  of  other  sales  by  Hitchcock  in 
violation  of  the  ordinance.  Edward  Bo  vie  testified  that  he 
got  one  drink  of  whisky  at  Hitchcock's  place  of  business 
in  Princeville  within  the  time  covered  by  the  complaint. 
He  testified  he  did  not  know  Hitchcock  and  did  not  know 
whether  it  was  Hitchcock  personally  who  waited  upon  him, 
but  he  described  minutely  the  building,  room,  and  Hitch- 
cock's sign  upon  it,  and  no  effort  was  made  to  show 
he  was  mistaken  in  the  place.  Hitchcock  was  a  witness,  bat 
did  not  deny  selling  whisky  to  Boyle. 

P.  J.  Beardsley  testified  that  within  the  time  in  question 
at  Hitchcock's  place  of  business  in  Princeville  he  saw  Hitch- 
cock serve  Frank  Gallup  liquor;  that  he  saw  the  liquor,  and 
from  its  odor  and  appearance  was  of  opinion  it  was  whisky, 
and  that  he  was  confirmed  in  that  opinion  by  the  odor 
of  Gallup's  breath  when  he  was  talking  with  Gallup  a  few 
minutes  later.  Gallup,  for  the  defense,  testified  that  on  that 
occasion  he  called  for  whisky,  but  Hitchcock  refused  it 
and  gave  him  Hungarian  blackberry  juice,  which  he  drank, 
and  which  was  not  intoxicating,  and  did  not  contain  alcohol, 
and  that  he  drank  nothing  else  at  that  time,  except  seltzer 
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water  to  take  the  taste  out  of  his  mouth.  Fast,  for  the 
defense,. testified  he  was  present  playing  cards,  and  heard 
talk  about  Hungarian  juice  and  heard  it  proposed  to  Gallup, 
but  did  not  know  what  Gallup  in  fact  took;  that  he  had 
taken  Hungarian  blackberry  juice,  but  never  more  than  one 
glass  at  a  time,  and  that  it  was  not  intoxicating.  Hitch- 
cock, though  a  witness  as  before  stated,  did  not  deny  selling 
whisky  to  Gallup  on  that  occasion,  nor  did  he  testify  as  to 
the  qualities  of  Hungarian  blackberry  juice.  It  was  for  the 
jury  to  say  whether  they  believed  Beardsley,  or  Gallup  and 
Fast,  for  the  preponderance  of  evidence  does  not  necessarily 
depend  upon  the  number  of  witnesses  on  each  side.  Hitch- 
cock took  the  stand  and  denied  selling  whisky  to  Austin 
and  George  Moats,  and  was  silent  as  to  Boyle  and  Gallup 
and  the  Hungarian  blackberry  juice.  His  silence  on  these 
subjects,  while  testifying  upon  others,  was  proper  for  the 
consideration  of  the  jury,  and  they  may  have  drawn 
therefrom  the  inference  that  he  could  not  deny  selling 
whisky  to  Boyle  and  Gallup.  No  one  attempted  to  deny 
Boyle's  testimony. 

There  was  therefore  uncontradicted  testimony  justifying 
a  conviction  for  the  sale  to  Boyle,  and  evidence  from  which 
the  jury  might  have  found  a  sale  to  Gallup.  Hence,  if  the 
evidence  of  the  Moatses  could  be  impeached  and  overthrown 
that  would  not  be  conclusive  of  the  case.  Therefore  the 
aflSdavits  filed  did  not  require  the  court  below  to  grant  a 
new  trial. 

Complaint  is  made  of  an  instruction  that  it  was  not 
necessary  to  prove  spirituous  liquors  are  intoxicating  liq- 
uors. As  the  term  "  spirituous  liquors "  does  not  seem  to 
have  been  used  by  any  witness,  and  as  the  only  evi- 
dence that  the  Hungarian  blackberry  juice  was  spirituous 
was  that  it  was  whisky,  and  as  the  only  evidence  upon 
which  Hitchcock  could  have  been  convicted  was  of  sales  of 
whisky,  which  the  courts  will  take  judicial  knowledge  is 
both  spirituous  and  intoxicating,  the  language  used  in  the 
instruction  was  unimportant  in  this  case.  The  judgment  is 
atBrmed. 
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William  Harper  y.  City  of  Sterling. 

1.  CoNSTEUCTiON  OF  CoNTRACTTS.— ^cccptoncc  of  Stofie  for  Paving 
Purposes, — Where  a  city  entered  into  a  contract  with  the  proprietor  of 
a  stone  quarry,  by  which  it  was  to  place  a  stone  crusher  in  his  quarry, 
and  the  proprietor  was  to  furnish  and  deliver  at  the  crusher  all  the  stone 
it  might  require  to  macadamize  certain  streets,  such  stone  to  be  meas- 
ured in  the  streets  when  finished,  and  in  the  course  of  the  business  the 
proprietor  delivered  at  the  crusher  a  quantity  of  stone  which  was 
accepted  by  the  city  and  crushed,  but  was  not  used,  and  so  could  not  be 
measured  in  the  streets  as  the  contract  required,  it  was  held  that  the 
city,  having  received  and  crushed  the  stone,  could  not  avoid  paymg 
for  it  by  merely  failing  to  haul  it  upon  the  streets  and  place  it  therein, 

A88nmp8it,  for  stone  sold  and  delivered.  Trial  in  the  Circuit  Court 
of  Whiteside  County;  the  Hon.  Frank  D.  Rams  at.  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff  for  $105;  appeal  by  plaintiff.  "Heard 
in  this  court  at  the  May  term,  1899.  Reversed  and  remanded.  Opinion 
filed  July  20,  1899. 

H.  C.  Ward  and  J.  E.  McPherran,  attorneys  for  plaint- 
iflf  in  error. 

Waltbr  N.  Haskell  and  C.  L.  Sheldon,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

A  written  contract  was  entered  into  between  the  city  of 
Sterling,  the  party  of  the  first  part,  and  William  Harper, 
the  party  of  the  second  part,  whereby  the  city  was  to  have 
the  right  to  place  and  operate  a  stone  crusher  in  Harper's 
quarry  at  Eock  Falls,  and  Harper  was  to  furnish  to  the  city 
at  the  crusher  "all  of  the  stone  that  said  first  party  may 
require "  to  macadamize  certain  streets,  the  stone  to  be 
measured  in  the  street  when  finished,  for  which  the  city 
was  to  pay  $2.50  per  cord  of  crushed  stone.  After  the  work 
was  done  and  Harper  had  been  paid  certain  sums,  he  was 
dissatisfied  with  the  estimate  of  the  city  engineer,  who 
assumed  no  more  crushed  stone  had  been  put  upon  the 
streets  than  the  twelve  inches  at  the  center  of  the  street  and 
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nine  inches  at  the  curb  called  for  by  the  vote  of  the  council 
•directing  the  work  to  be  done.  Harper  claimed  that  the 
street,  when  prepared  to  receive  the  stone,  was  not  up  to 
grade,  and  that  the  city  engineer  Ailed  holes  and  depres- 
sions therein  with  Harper's  stone  to  bring  it  up  to  the 
grade  required,  as  the  foundation  upon  which  the  filling 
called  for  by  the  contract  was  to  be  placed,  and  that  he 
should  be  paid  therefor.  He  brought  this  suit  for  the  bal- 
ance he  claimed  still  due.  The  trial  court  sustained  his 
contention  in  this  regard,  and  allowed  proof  of  the  actual 
depth  of  the  stone  in  the  finished  street.  He  had  already 
been  paid  in  full,  according  to  the  city  engineer's  estimate, 
and  upon  the  trial  the  jury  awarded  him  $105  for  the  excess 
of  material  used.  Plaintiff  moved  for  a  new  trial,  which 
was  denied,  and  he  appeals  from  a  judgment  on  the  verdict 
in  his  favor.  We  are  unable  to  say  the  proof  justified  any 
larger  allowance  for  the  excess  of  material  so  incorporated 
in  the  street. 

The  court  refused  to  admit  further  proof  oflFered  by  the 
plaintiff  of  the  number  of  loads  of  crushed  stone  hauled 
from  said  crusher  and  delivered  upon  the  street.  It  is  evi- 
dent the  contract  did  not  intend  the  measurement  of  loose 
material,  but  of  the  stone  as  it  was  in  the  street  when  prop- 
erly finished.  The  evidence  on  each  side  shows  the  stone 
jn  the  finished  street  could  be  and  was  measured  at  various 
points,  and  the  court  therefore  properly  refused  to  admit 
proof  of  the  number  of  loose  loads  delivered  on  the  street. 

By  the  contract  Harper  was  to  deliver  stone  at  the  crusher 
equal  to  a  certain  sample  previously  submitted  by  him,  and 
the  city  engineer  was  made  the  judge  whether  the  stone 
furnished  was  equal  to  the  sample.  Plaintiff  offered  to 
prove  that,  in  addition  to  the  stone  which  the  city  hauled 
upon  the  street,  he  delivered  to  it  sixty-eight  cords  of  stone 
at  the  crusher,  which  the  city  crushed,  and  which  was  fit 
and  suitable  to  be  used  upon  the  street,  and  which  complied 
with  the  sample  he  submitted  to  the  city,  and  that  no  part 
of  it  was  rejected  either  by  the  city  council  or  the  city 
engineer  as  not  being  suitable  for  the  making  of  streets^  or 
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as  not  being  in  accordance  with  the  sample  furnished  by 
hira,  but  that  the  city,  after  crushing  it,  had  not  used  it.  • 
The  court  sustained  an  objection  to  this  testimony.  It  is 
true,  this  stone  not  having  been  put  into  the  street  by  the 
city  could  not  be  measured  in  a  finished  street,  as  the  con- 
tract required.  Yet  we  are  of  opinion  that  the  city,  having 
received  and  crushed  the  stone,  could  not  avoid  paying  for 
it  by  merely  failing  to  haul  it  upon  the  streets  and  place  it 
therein.  We  think  the  testimony  should  have  been  ad- 
mitted. Very  likely  sixty-eight  cords  of  loose  stone  at  the 
crusher  would  not  make  that  number  of  cords  in  a  finished 
street,  but  the  evidence  shows  that  the  quantity  it  would 
make  in  a  finished  street  is  susceptible  of  ascertainment. 

In  modifying  instructions  for  plaintiff  the  court  left  it  to 
the  jury  to  determine  whether  a  roller  was  to  be  used  in 
making  the  streets.  A  roller  was,  in  fact,  used.  The  con- 
tract said  nothing  about  the  use  of  a  roller,  but  it  contem- 
plated the  measurement  of  the  stone  in  a  properly  finished 
street.  If  the  use  of  such  a  roller  was  not  proper  it  was 
for  the  plaintiff  to  prove  it.  Our  attention  is  not  called  to 
any  evidence  that  the  use  of  the  roller  was  improper.  In 
the  absence  of  evidence  upon  the  subject  the  modification 
should  not  have  been  made,  but  it  was  favorable  to  plaintiff 
and  gives  him  no  ground  of  complaint.  The  instructions 
in  question  were  not  proper  as  offered,  and  should  have 
been  refused.  For  the  refusal  to  admit  proof  of  the  stone 
which  the  city  crushed  and  did  not  use,  the  judgment  is 
reversed  and  the  cause  is  remanded  for  a  new  trial. 

Keversed  and  remanded. 


John  Biggins  r.  E.  M.  Chandler. 

1.  Accounts— iVbf  to  be  Adjusted  in  an  Action  of  Tor^.— Accounts 
arising  out  of  transactions  between  the  parties  to  an  action  in  tort  can 
not  be  adjusted  in  such  action. 

2.  Verdicts— Conc/wwve  upon  Questions  of  Fac^— Where  the  evi- 
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dence  is  conflicting  the  verdict  of  the  jury  is  conclusive  upon  all  ques- 
tions of  fact,  if  not  manifestly  against  the  weight  of  the  evidence  or 
the  result  of  passion  or  prejudice. 

Aeliom  in  Tort.— Trial  in  the  Circuit  Court  of  Knox  County;  the 
Hon.  Georqb  W.  Thompson,  Judge,  presiding.  Verdict  and  judgment 
for  defendant;  appeal  by  plaintiff.  Heard  in  this  court  at  the  May 
term,  1809.    Affirmed.    Opinion  filed  July  20,  1899. 

Daughebty  &  Hardy,  attorneys  for  appellant. 
Williams,  Lawrence  &  Welsh,  attorneys  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

John  Biggins  and  E.  M.  Chandler  entered  into  a  business 
arrangement  by  which  Biggins  was  to  buy  and  sell  stock, 
and  Chandler  was  to  furnish  the  money.  Chandler  was  to 
receive  twenty-five  cents  per  head  for  cattle  sold,  fifteen 
cents  for  calves  and  five  cents  for  hogs.  Under  certain 
circumstances,  as  to  which  the  parties  are  not  agreed, 
Chandler  was  to  be  allowed  interest  on  his  money.  They 
did  business  in  this  manner  for  about  fifteen  months. 
Sometimes  Chandler  advanced  the  money  by  paying  drafts 
drawn  upon  him  by  Biggins  for  cattle  purchased,  and  at  other 
times  he  deposited  money  in  bank  to  Biggins'  account. 
Finally  Biggins  took  to  drinking  badly  and  his  business 
suffered  therefrom.  He  was  in  arrears  to  Chandler  over 
$5,000.  Chandler  thereupon  required  of  Biggins  an  inven- 
tory of  the  cattle  on  hand,  and  Biggins  gave  him  a  state- 
ment showing  the  number  of  cattle  in  each  of  several 
pastures  and  the  amount  of  mone}^  he  had  in  bank.  Chand- 
ler thereupon  drew  the  money  out  of  the  bank  upon  checks 
to  which  he  signed  Biggins'  name,  and  seized  the  cattle  and 
sold  them,  the  most  of  them  to  Bigelow  and  the  rest  to 
Wyman.  Biggins  then  brought  this  action  of  trespass 
against  Chandler,  declaring  against  him  for  seizing  the 
cattle  and  converting  them  to  his  own  use,  and  for  taking 
the  money,  and  adding  a  count  for  slander  and  injury  to 
his  business  reputation,  and  laying  the  damages  at  $5,000. 
Chandler  pleaded  not  guilty  and  there  was  a  jury  trial,  a 
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verdict  of  not  guilty,  and  a  judgment  for  Chandler,  from 
which  Biggins  appeals. 

Chandler  drew  the  money  from  the  bank  at  two  different 
times.  He  testified  Biggins  authorized  him  to  draw  it  and 
did  not  question  his  acts  when  he  told  him  what  he  had 
done,  but  made  a  remark  of  apparent  acquiescence.  When 
Chandler  drew  the  first  installment  he  told  an  officer  of 
the  bank  he  had  authority  to  draw  it.  Before  Chandler 
drew  the  second  installment  the  bank  reported  to  Biggins 
what  Chandler  had  done  and  he  made  no  objections,  except 
to  say  that  was  a  queer  way  to  do  business.  Biggins  testi- 
fied he  did  not  give  Chandler  authority  to  draw  the  money. 
The  conclusion  of  the  jury  in  favor  of  Chandler  upon  this 
point  can  not  be  disturbed. 

As  to  the  seizure  of  the  cattle,  it  is  by  no  means  clear, 
from  the  evidence,  that  under  the  arrangement  between 
the  parties  Chandler  had  no  interest  in  them.  If  he  was  a 
part  owner  their  seizure  would  not  subject  him  to  an  action 
of  trespass.  Biggins  participated  in  the  sale  by  Chandler 
to  Bigelow,  urged  Chandler  to  sell,  manifested  eagerness  to 
have  the  sale  made  and  fixed  the  price  at  which  the  cattle 
were  sold  to  Bigelow.  Not  only  should  he  be  estopj:>ed  by 
his  conduct  from  questioning  that  sale,  but  it  tends  to  show 
he  recognized  that  Chandler  rightfully  seized  and  sold  the 
property.  The  jury  were  warranted  in  finding  that  Biggins 
acquiesced  in  the  seizure  and  sale  as  justifiable.  But  there 
was  only  one  seizure.  If  it  was  justifiable,  then  the  only 
question  left  concerning  the  sale  to  Wyman  is  whether  it 
was  made  at  a  proper  time  and  for  a  sufficient  price.  There 
is  evidence  tending  to  show  Chandler  sold  to  Wyman  after 
a  storm,  and  when  the  cattle  were  not  in  good  condition, 
and  that  they  were  worth  more  money  than  Wyman  paid. 
There  is  other  evidence  that  they  brought  all  they  were 
worth.  But  if  Chandler  took  the  cattle  lawfully  and  had  a 
right  to  sell  them,  then  the  remaining  question  really  is 
whether  Chandler  should  account  to  Biggins  for  what 
Wyman  paid  for  the  cattle,  or  whether,  because  of  selling 
them  ira providently,  he  ought  to  be  charged  with  their  real 
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value.  That  question  can  only  be  properly  determined  in 
some  action  ex  contractu  where  the  state  of  the  accounts 
between  the  parties  can  be  determined.  If,  for  instance, 
the  record  justified  the  conclusion  that  Chandler  should 
allow  Biggins  $200  or  $300  more  than  Wyman  paid  for 
the  cattle,  still  Biggins  ought  not  to  have  judgment  there- 
for if  he  is  indebted  to  Chandler  in  as  large  or  a  larger 
sum  upon  a  complete  settlement  of  all  their  dealings.  The 
jury  being,  as  we  think,  justified  in  finding  from  the  evi- 
dence that  Biggins  recognized  Chandler's  right  to  take  and 
sell  the  cattle  in  order  to  get  out  of  them  the  money  he 
paid  for  them,  or  furnished  to  pay  for  them,  and  acquiesced 
in  such  seizure  and  sale,  the  controversies  arising  therefrom 
can  not  be  adjusted  in  an  a<5tion  of  tort.  No  proof  was 
offered  under  the  count  for  slander. 

The  record  is  not  free  from  error,  but  the  right  of  the 
case  is  very  clearly  with  Chandler.  He  had  furnished  a 
large  sum  of  money  which  had  been  put  iijto  these  cattle. 
By  the  arrangement  the  proceeds  of  the  cattle  were  to 
come  into  Chandler's  hands.  Biggins  was  drinking  heavily 
and  he  owed  others,  and  there  was  danger  they  would  take 
legal  proceedings  against  Biggins  and  seize  the  cattle  by 
process  of  law.  Chandler's  interests  were  in  jeopardy. 
All  the  proceeds  of  these  cattle  have  gone  where,  by 
the  arrangement  between  the  parties,  they  were  to  go. 
Unless  the  cattle  were  sold  to  Wyman  at  too  low  a  price 
Biggins  has  not  been  harmed.  Under  these  circumstances 
we  are  of  opinion  Biggins  ought  not  to  recover  against 
Chandler  in  an  action  of  tort.    The  judgment  is  aflBrmed. 


Jeremiah  Dawson  v.  James  W.  Humphrey. 

1.  Verdicts— Ca?icZt£«it«  on  Qtiesiiona  of  Fact — ^Where  the  evidence 
is  conflicting  the  verdict  of  the  jury  is  conclusive  on  aU  questions  of 
fact,  if  not  manifestly  against  the  weight  of  the  evidence,  or  the  result 
of  passion  or  prejudice. 
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Asaampsity  for  work,  labor,  etc.  Trial  in  the  Circuit  Court  of  Iro- 
quois County;  the  Hon.  Robert  W.  Hilsheb,  Judf^e,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1899.  Afiirmed.  Opinion  filed  July  20, 
1899. 

C.  W.  Raymond,  attorney  for  appellant 

C.  G.  HiBSCHL  and  J.  W.  Ebbn,  attorneys  for  appellee. 

Me.  Jitstiok  Dibell  delivered  the  opinion  of  the  court. 

Early  in  1894  Humphrey  made  a  verbal  contract  with 
Dawson  to  deepen  an  old  ditch  through  certain  lands  of 
Dawson  in  Indiana,  and  to  continue  it  far  enough  below  to 
give  Dawson  an  outlet.  He  was  to  deepen  it  three  feet 
through  Dawson's  land,  and  make  it  six  feet  wide  at  the 
bottom  of  the  existing  ditch,  and  make  it  V-shaped  in  the 
bottom.  Dawson  was  to  pay  Humphrey  $300  for  the  work 
when  done,  and  Humphrey  was  to  have  three'years  in  which 
to  do  it  if  necessary.  Humphrey  did  the  work,  was  paid 
$10,  and  sued  for  the  balance,  and  on  jury  trial  obtained 
verdict  and  judgment  for  $290.    Defendant  appeals. 

The  proof  introduced  by  the  plaintiff  was  to  the  eflfect 
that  he  finished  the  work  according  to  the  contract  in  the 
fall  of  1895,  and  so  notified  Dawson,  and  asked  him  to  come 
and  measure  the  ditch  with  him  to  see  that  it  was  properly 
done  according  to  contract,  but  Dawson  would  not  come. 
Before  beginning  the  work  Humphrey  had  driven  stakes  at 
various  points  in  Dawson's  land,  both  in  the  bottom  and  at 
the  side  of  the  ditch,  so  that  the  tops  of  the  stakes  were 
just  even  with  the  top  of  the  ground  as  it  was  before  he 
began  work,  and  it  was  by  measuring  the  new  ditch  from 
the  tops  of  the  stakes  that  it  was  proposed  to  ascertain  to 
what  additional  depth  it  had  been  sunk.  After  defendant 
refused  to  measure  it  plaintiff  took  others  with  him  and 
measured  the  ditch,  and  their  evidence  tends  to  show  the 
ditch  was  completed  with  the  depth,  width  and  outlet  agreed, 
though  one  of  them  did  not  fully  sustain  the  claim  on  cross- 
examination.  Defendant  did  not  pay,  and  in  1896  and  1897 
plaintiff  did  some  further  work  in  the  ditch,  which  is  relied 
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upon  as  a  confession  the  work  had  not  been  completed  as 
agreed.  It  was  no  doubt  a  proper  question  for  the  jury  to 
determine  whether  this  was  the  true  explanation  of  plaintiff's 
doing  the  additional  work,  but  a  different  explanation 
appeared  in  the  testimony  which  the  jury  might  well  believe, 
namely,  that  plaintiff  wanted  to  satisfy  defendant  and  be 
paid  without  a  lawsuit,  and  did  unnecessary  work  with  the 
hope  of  gaining  that  result.  In  1897  and  1898  witnesses 
for  defendant  measured  the  ditch,  and  their  testimony  tended 
to  show  it  was  not  then  of  the  depth  the  contract  called  for. 
But  in  one  of  plaintiff's  fields  through  which  the  ditch  ran 
seventy  hogs  were  kept,  and  they  rooted  and  wallowed  as 
they  pleased  in  the  ditch.  In  another  field  were  cattle,  and 
they  often  crossed  the  ditch.  Much  of  the  land  through 
which  it  passed  was  sandy,  and  easily  caved  in.  There  were 
heavy  rains  after  plaintiff  finished  it  and  before  defendant's 
witnesses  measured  it,  which  were  liable  to  wash  soil  and 
debrU  into  it.  The  evidence  tended  to  show  such  a  ditch, 
through  such  soil,  needed  to  be  cleaned  out  every  year  or 
frequently,  on  account  of  the  tendency  to  cave  in.  We  cer- 
tainly can  not  say  the  jury  were  clearly  wrong,  or  that 
another  jury  would  be  apt  to  reach  a  different  conclusion. 
The  terms  of  the  contract  were  not  disputed,  and  the  force 
of  defendant's  proof  was  much  weakened  by  the  fact  that 
his  witnesses  testified  almost  entirely  to  the  condition  of 
things  two  and  three  years  after  Humphrey  notified  Daw- 
son the  work  was  done  and  requested  him  to  then  examine 
and  measure  it. 

'Defendant  complains  that  certain  instructions  offered  by 
him  were  modified  by  the  court  before  they  were  given,  by 
striking  out  certain  parts  thereof.  We  find  the  matters  so 
stricken  out  were  fully  contained  in  other  instructions  given 
for  defendant.  Plaintiff's  instruction  No.  6  referred  to  this 
as  a  contract  for  deepening  the  ditch,  and  did  not  refer  to 
it  as  also  a  contract  for  widening  it.  No  doubt  the  instruc- 
tion was  so  given  because  the  controversy  was  almost  wholly 
over  the  depth  of  the  ditch.  In  at  least  three  instructions 
offered  and  given  defendant  adopted  the  same  theory,  and 
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made  the  result  turn  upon  the  question  whether  the  ditch 
was  dug  three  feet  deeper,  and  he  did  not  request  any  in- 
struction as  to  the  width  of  the  ditch.  Under  such  circum- 
stances defendant  can  not  complain.  Nor  do  we  think  the 
failure  to  refer  to  the  width  of  the  ditch  harmed  defendant, 
in  view  of  the  evidence  upon  that  subject.  Instructions 
were  given  at  the  request  of  plaintiff  as  to  the  effect  of  an 
acceptance  of  the  work  by  defendant.  It  is  argued  there 
was  no  evidence  tending  to  show  acceptance,  and  therefore 
these  instructions  were  erroneous.  Defendant  tiled  into 
this  drain  after  it  was  completed.  After  Humphrey  had 
finished,  defendant  told  Karr  he  had  a  very  good  outlet,  and 
had  his  land  pretty  fairly  tiled.  In  February,  1896,  he 
promised  to  pay  Humphrey  some  money  soon,  though  his 
contract  did  not  require  any  payment  till  the  work  was  done. 
He  excused  his  delay  by  the  fact  that  he  had  had  to  pay  a 
security  debt,  and  that  money  was  scarce.  He  paid  $10  on 
the  contract  in  March,  1896.  This  was  evidence  to  go  to 
the  jury  on  the  subject  of  acceptance.  Its  weight  was  for 
the  jury,  but  it  was  sufficient  to  authorize  the  giving  of  in- 
structions on  the  subject. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


Randall  Cassom  v.  Charity  Ernst  and  George  W.  Ernst. 

1.  Pleading — Confession  of  Matter  Not  TYaversed.^Every  pleading 
at  law  is  taken  to  confess  such  traversable  matter  aUeged  on  the  other 
side  as  it  does  not  traverse. 

2.  Injunction  Bows— Construction  of  Conditions,— The  words  in 
an  injunction  bond  that  the  surety  is  to  **  pay  the  damages  resulting  to 
the  obligee  by  reason  of  the  issuing  of  the  injimction,  in  case  the  same 
shall  be  dissolved,**  mean  a  dissolution  by  order  of  court,  either  in  a 
final  decree,  upon  a  motion  to  dissolve,  or  upon  the  complainant*s  fail- 
ure to  prosecute  the  suit,  and  not  a  dissolution  by  agreement  of  the  par- 
ties upon  a  settlement  of  aU  or  a  part  of  the  controversies  involved. 

8.  Same— What  is  Not  a  Dissolution  as  Contemplated  by  the  Bond, 
— ^The  dissolution  of  an  injunction  pursuant  to  an  agreement  of  the  par- 
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ties,  the  confiideration  of  which  is  the  payment  of  a  sum  of  money  by  the 
defendant  to  the  complainant,  is  not  such  a  dissolution  as  is  contemplated 
by  the  terms  of  the  injunction  bond. 

Debt,  on  an  injunction  bond.  Trial  in  the  Circuit  Court  of  Kendall 
County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Finding  for 
defendants:  appeal  by  plaintiff.  Heard  in  this  court  at  the  May  term, 
1899.    Affirmed.    Opmion  filed  July  20,  1800. 

Amchuleb  &  Murphy,  attorneys  for  appellant. 
Where  an  injunction  was  dissolved,  and  the  bill  dismissed 
by  stipulation  between  the  parties,  it  was  held  that  the 
surety  upon  the  injunction  bond  was  not  thereby  released. 
Brackebush  v.  Dorsett,  37  III.  App.  581,  138  III.  167;  Keith 
V.  Henkleman,  173  111.  137. 

On  an  assessment  of  damages,  after  dissolution  of  injunc- 
tion, the  dismissal  of  bill  and  dissolution  of  injunction  are 
conclusive  evidence  that  the  writ  was  wrongfully  sued  out. 
Cummings  et  al.  v.  Mugge,  94  111.  186;  Towle  v.  Towle,  46 
N.  H.  431;  Oelrich  v.  Spain,  15  Wall.  21K 

A.  C.  Little,  attorney  for  George  W.  Ernst,  one  of  the 
appellees. 

It  is  the  wrongful  suing  out  of  the  writ  which  creates 
liability  on  the  bond.  Palmer  v.  Foley,  71  N.  Y.  106,  and 
authorities  there  cited. 

No  action  can  be  maintained  on  the  bond  without  a  final 
adjudication  by  the  court.  Columbus  H.  V.  &  T.  R.  Co.  v. 
Burke  et  al.,  32  L.  R.  A.  329. 

And  to  the  same  effect  are  the  following  named  authori- 
ties :  Gray  v.  Veirs,  33  Md.  159;  Bank  of  Monroe  v.  Gifford, 
65  la.  648;  Brown  v.  Galena  M.  S.  Co.,  32  Kan.  528;  Cohn 
V.  Lehman,  93  Mo.  574. 

And  it  must  be  judicially  determined  whether  the  com- 
plainant is  entitled  to  a  writ  before  an  action  on  the  bond 
will  lie.  Terry  et  al.  v.  Primary  School,  72  III.  476;  Woer- 
ishoffer  et  al.  v.  L.  E.  &  W.  Ry!  Co.  et  al,  25  111.  App.  84. 

If  the  writ  was  lawfully  issued  there  can  be  no  damage. 
Staples  V.  White,  88  Tenn.  30;  Lichtenstadt  v.  Fleisher  et 
al.,  24  III.  App.  92;  Deming  v.  Young,  67  111.  App.  668. 
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If  the  dismissal  of  the  bill  has  been  procured  by  corrupt 
means  then  no  action  on  the  bond  will  lie.  Boynton  et  al. 
V.  Eobb  et  al.,  22  111.  525. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  Eandall  Cassem  against  Charity 
A.  Ernst,  the  principal,  and  George  W.  Ernst,  the  surety, 
upon  an  injunction  bond.  The  principal  was  defaulted  and 
did  not  defend.  The  surety  pleaded  non  est  factum  and  a 
special  plea.  A  reply  to  the  special  plea  was  filed,  issues 
were  joined,  jury  was  waived,  there  was  a  trial  by  the  court, 
and  a  finding  and  a  judgment  for  defendants.  Plaintiff 
appeals. 

The  special  plea  by  the  surety  set  up,  first,  that  said 
injunction  had  never  been  dissolved  or  modified  by  any 
decree  of  court,  but  the  parties  to  the  chancery  suit  in  which 
said  injunction  bond  was  given,  while  said  injunction  was 
in  full  force  and  effect  and  said  cause  pending  and  undeter- 
mined, settled  and  adjusted  their  controversies  involved  in 
said  suit  without  the  knowledge  or  consent  of  said  surety, 
and  entered  into  an  agreement  to  dismiss  the  suit,  and  did 
dismiss  the  suit;  and  that  Charity  A.  Ernst  was  insolvent; 
second,  that  though  in  the  stipulation  to  dismiss,  a  right  to 
damages  on  the  injunction  bond  was  reserved,  yet  in  fact 
one  of  the  considerations  for  the  said  agreement  to  dismiss 
the  suit  w^as  that  Cassem  was  to  make  no  claim  for  damages 
against  either  complainant  or  her  surety  on  said  injunction 
bond,  on  account  of  the  issuing  of  said  injunction,  or  of  any 
injury  or  damage  Cassem  had  sustained  by  reason  thereof, 
and  that  the  filing  of  the  stipulation  was  to  cancel  and  dis- 
charge, and  render  null  and  void,  the  bond,  as  well  as  to 
dismiss  said  suit,  and  was  a  full  and  complete  settlement 
and  adjustment  of  all  matters  pertaining  to  said  cause. 
Plaintiff  did  not  demur  to  the  plea  for  duplicity,  but  filed  a 
replication.  In  the  replication  he  neither  traversed  nor 
confessed  and  avoided  the  matter  in  said  plea  first  above 
recited  relative  to  a  settlement  of  the  controversy  and 
agreement  to  dismiss  the  suit,  made  between  the  parties 
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while  the  injunction  was  in  full  force,  and  without  the 
knowledge  and  consent  of  the  surety, while  Charity  A.  Ernst 
was  insolvent.  Every  pleading  at  law  is  taken  to  confess 
such  traversable  matter  alleged  on  the  other  side  as  it  does 
not  traverse.  (Heard's  Civil  Pleading,  162.)  Therefore  if 
said  matter  constitutes  a  defense  it  was  confessed  by  the 
replication,  which  was  directed  only  to  a  denial  of  the  mat- 
ter in  the  plea  secondly  above  stated. 

The  bond  was  given  in  a  chancery  suit  in  which  Charity 
A.  Ernst  was  complainant,  and  Bandall  Cassem  and  Lyman 
Baldwin,  a  justice  of  the  peace,  were  defendants.  The  bill  of 
complaint  was  not  put  in  evidence,  but  its  scope  and  purpose 
appear  from  oral  evidence.  That  evidence  shows  that  Mrs. 
Ernst  occupied  a  house  and  lot  known  as  185  Iowa  avenue, 
Aurora;  that  she  had  deeded  it  to  Cassem  and  he  had 
brought  suit  against  her  in  forcible  detainer  for  its  posses- 
sion before  Baldwin  and  had  recovered  judgment.  The 
bill  attacked  the  validity  of  the  deed  and  sought  to  enjoin 
the  justice  of  the  peace  from  proceeding  further  and  Cassem 
from  taking  possession.  Cassem  had  deeded  Mrs.  Ernst 
lands  in  Tennessee  and  other  distant  States.  The  bill 
claimed  the  lands  were  worth  less  than  mortgages  upon  it, 
and  that  Cassem  had  defrauded  Mrs.  Ernst  concerning  them, 
and  sought  relief  against  the  transaction.  Cassem  had  a 
money  judgment  against  Mrs.  Ernst,  and  the  bill  sought  to 
enjoin  Cassem  from  collecting  it.  Cassem  held  deeds  from 
Mrs.  Ernst  for  certain  other  lands  in  this  State,  and  the 
bill  charged  they  were  obtained  by  him  by  fraud,  and  it 
sought  to  enjoin  him  from  conveying  or  encumbering  them, 
and  asked  the  cancellation  of  said  deeds.  These  transac- 
tions between  the  parties  had  taken  place  while  Cassem 
was  acting  as  solicitor  for  Mrs.  Ernst.  A  preliminary 
injunction  was  ordered  as  prayed,  and  the  bond  in  suit,  with 
a  penalty  of  $800,  was  given  under  that  order,  and  an  injunc- 
tion duly  issued. 

Evidence  was  taken  in  said  chancery  cause  and  it  was 
argued  and  taken  under  advisement.  Negotiations  for  a 
settlement  between  Mrs.  Ernst  and  Cassem  were  then  begun 
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through  the  mediation  of  others  and  continued  for  about 
three  months.  The  negotiations  resulted  in  Cassem  paying 
Mrs.  Ernst  $400,  and  in  her  surrendering  possession  of  185 
Iowa  avenue,  and  of  a  furnace  owned  by  Mrs.  Ernst  therein, 
worth  $50,  and  in  both  Mrs.  Ernst  and  Cassem  signing  a 
stipulation  entitled  in  said  cause,  the  body  of  which  was  as 
follows : 

"  It  is  hereby  stipulated  and  agreed  by  and  between  the 
respective  parties,  complainant  and  defendant  in  the  above 
entitled  cause,  that  this  cause  be  dismissed  at  complainant's 
cost,  and  that  the  injunction  heretofore  issued  herein  be  and 
the  same  is  hereby  dissolved;  and  it  is  further  stipulated 
and  agreed  that  the  defendant  reserves  all  his  rights  to 
damages  on  the  injunction  bond  given  in  this  cause. 

This  stipulation  was  filed  in  said  chancery  cause  and  the 
following  order  was  entered : 

"  This  day  comes  the  complainant  by  Little,  her  solicitor, 
and  the  defendant  in  his  own  proper  person,  and  on  motion 
this  suit  is  dismissed,  as  per  stipulation  on  file,  at  the  cost  of 
complainant,  and  leave  is  given  the  defendant,  Eandall 
Cassem,  to  tile  suggestion  of  damages  on  the  dissolution  of 
the  injunction." 

Francis  Ayers  and  George  W.  Evans  (the  latter  a  son  of 
Mrs.  Ernst)  assisted  in  conducting  the  negotiations  for  set- 
tlement and  in  seeing  that  Cassem  actually  paid  the  money, 
and  that  Mrs.  Ernst  actually  got  out  of  the  house.  Cassem 
paid  each  of  them  $50,  but  neither  he  nor  Ayres  could  tell 
what  for,  and  Evans  was  not  asked.  Cassem  therefore  paid 
$500  in  all  to  secure  this  settlement. 

Thereafter  this  suit  upon  the  bond  was  begun.  Upon 
the  trial  the  evidence  as  to  damages  was  confined  to  the 
rental  value  of  185  Iowa  avenue,  from  the  filing  of  the  bill 
to  the  date  of  the  making  of  the  stipulation,  on  which  date, 
after  it  was  signed  and  the  $400  paid,  Mrs.  Ernst  surren- 
dered possession  to  Cassem. 

It  is  clear  the  written  stipulation  did  not  embody  all  the 
agreements  then  made  between  Cassem  and  Mrs.  Ernst.  It 
says  nothing  about  the  payment  of  the  $400,  nor  the  sur- 
render of   possession,  which  all  concur  was  part  of  the 
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agreement  then  made.  There  is  a  great  conflict  of  testi- 
mony as  to  what  else  was  agreed  to  outside  the  writing. 
For  the  purpose  of  this  opinion  we  will  assume  the  prepon- 
derance of  the  evidence  is  that  Cassem  did  not  agree  to 
release  the  injunction  bond. 

Kevertheless,  we  are  of  the  opinion  that  the  facts  averred 
in  the  special  plea,  as  first  above  stated,  constituted  a  good 
defense  to  the  surety;  and  not  only  were  they  admitted  by 
the  silence  of  the  replication,  but  they  were  also  proved. 
The  obligation  of  the  surety  was  to  pay  the  damages  result- 
ing to  Cassem  '*  by  reason  of  the  issuing  of  said  injunction, 
in  case  the  same  shall  be  dissolved."  We  are  of  opinion 
this  means  a  dissolution  by  order  of  court,  either  in  a 
final  decree  or  upon  a  motion  to  dissolve,  or  upon  com- 
plainant's failure  to  prosecute  her  suit;  but  not  a  dissolu- 
tion by  agreement  of  complainant  and  defendant  upon  a 
settlement  of  all  or  a  part  of  their  controversies  involved  in 
the  suit.  Here  Mrs.  Ernst  agreed  to  dismiss  at  her  cost 
her  bill  of  complaint  by  which  she  had  set  up  these  charges 
of  fraud  against  Cassem,  and  had  sought  cancellation  of 
these  conveyances,  and  agreed  to  surrender  to  Cassem  pos- 
session of  185  Iowa  avenue,  and  her  furnace  therein,  and  he 
agreed  to  pay  her  $400  in  cash.  Mrs.  Ernst  and  Cassem 
carried  out  these  agreements.  It  would  be  most  unjust 
that  the  surety  should  thereafter  be  held  liable  upon  the 
injunction  bond.  It  was  no  part  of  his  contract  that  the 
parties  to  the  suit  might  make  a  settlement  and  leave  him 
liable.  By  the  settlement  the  parties  made  it  impossible 
for  the  surety  to  show  whether  or  not  the  injunction  was 
in  fact  rightfully  sued  out.  Mrs.  Ernst  did  not  fail  to  pros- 
ecute her  suit,  and  the  court  did  not  dissolve  the  injunction 
by  any  action  of  its  own,  or  upon  any  judicial  determina- 
tion that  it  was  wrongfully  sued  out  or  ought  to  be  dis- 
solved. It  is  indeed  said  in  Cummings  v.  Mugge,  44  III. 
186,  that  the  dissolution  of  the  injunction  and  dismissal  of 
the  bill  is  conclusive  that  the  injunction  was  wrongfully 
sued  out,  but  in  that  case  the  court  dissolved  the  injunction 
upon  a  hearing  of  a  motion  to  dissolve.    That  language 
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was  used  in  a  case  where  there  had  been  a  judicial  deter- 
mination that  the  injunction  was  wrongfully  sued  out. 
Here  the  injunction  was  merely  dissolved  pursuant  to  the 
later  contract  of  complainant  and  defendant,  the  considera- 
tion of  which  was  the  payment  of  a  large  sum  of  money  by 
defendant  to  complainant;  and  in  our  judgment  this  was 
not  such  a  dissolution  as  was  contemplated  by  the  terms  of 
the  bond.  C,  H.  V.  &  T.  Ey.  Co.  v.  Burke,  54  Ohio  St.  98, 
and  32  L.  E.  A.  329,  is  not  fully  in  point,  as  the  bond  there 
sued  upon  expressly  provided  the  obligors  should  be  liable 
only  if  it  should  be  finally  decided  that  the  said  injunction 
ought  not  to  have  been  granted.  Yet  some  of  the  prin- 
ciples there  laid  down  seem  to  us  applicable  here.  It  is 
there  said : 

"  Any  agreement  between  the  parties,  subsequent  to  the 
allowance  of  the  injunction,  by  which  the  action  is  dis- 
missed and  the  injunction  dissolved,  is  not  sufficient  in  an 
action  upon  the  bond,  where  there  has  been  no  judicial 
determination  that  the  injunction  should  not  have  been 
allowed;  and  consequently  an  award  made  by  arbitrators 
selected  by  the  parties,  and  in  no  way  subject  to  the  control 
of  the  court,  can  not  have  that  effect,  for  it  only  binds  the 
parties  as  an  agreement,  not  as  a  judgment  rendered  by  the 
court  in  the  exercise  of  its  jurisdiction  upon  the  case  made 
by  the  parties  and  submitted  to  it." 

See  also  the  cases  cited,  of  which  the  court  further  said : 

"  In  all  the  cases  with  which  we  are  familiar,  or  that  have 
been  cited  in  argument,  the  courts  have  required,  as  a  neces- 
sary predicate  in  an  action  on  the  bond,  a  judicial  deter- 
mination of  the  merits  of  the  case  in  favor  of  the  defendant 
in  the  action  in  which  the  bond  was  ^ven,  either  in  a  trial 
on  the  merits,  or  on  a  motion  to  dissolve  the  injunction, 
except  those  where  the  plaintiff  dismisses  his  action  without 
the  consent  of  the  defendant." 

The  cases  of  Boynton  v.  Phelps,  52  111.  210,  Brackebush 
V.  Dorsett,  138  111.  137,  and  Keith  v.  Henkleman,  173  111. 
137,  show  that  in  Illinois  a  surety  on  an  injunction  bond 
may  be  liable  under  certain  circumstances,  though  the 
injunction  was  dissolved  by  stipulation  between  complain- 
ant and  defendant.  But  that  rule  has  never  been  extended 
to  a  case  where  the  defendant  recognized  the  validity  of  the 
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claims  of  complainant  to  the  extent  of  paying  complainant 
a  substantial  sum  of  money  to  induce  her  to  abandon  them 
and  dismiss  the  bill. 

Moreover  there  was  evidence  tending  to  show  an  express 
agreement  between  complainant  and  defendant  to  make  the 
settlement  take  such  a  form  that  while  Cassem,  the  defend- 
ant, should  pay  complainant  a  considerable  sum  of  money, 
the  surety  should  still  be  left  liable  on  the  bond.  Even  if 
complainant  and  defendant  supposed  they  had  a  right  to 
make  such  a  contract,  still  in  effect  it  would  operate  as  a 
fraud  upon  the  surety,  and  ought  not  to  be  permitted  to 
establish  a  cause  of  action  against  him.  Boynton  v.  Bobb, 
22  111.  525. 

As  this  defense  was  personal  to  the  surety,  and  arose 
from  facts  occurring  after  the  bond  in  suit  was  given,  it 
may  well  be  plaintiff  was  entitled  to  a  judgment  against 
Mrs.  Ernst  upon  her  default.  Byers  v.  Bank,  85  111.  423; 
Fish  V.  Farwell,  160  111.  236. 

But  he  has  not  in  argument  claimed  the  court  erred  in 
not  entering  judgment  against  her,  and  has  therefore  waived 
that  error,  if  such  it  was. 

The  judgment  is  therefore  affirmed. 


Omar  E.  Fanning^  use  of^  etc.^  v.  Caroline  Smith. 

1.  ExRCxmonf— 'Effect  of  a  Return  Nulla  Bona,— When  an  execution 
is  returned  nulla  bona  its  vitaUty  is  lost 

2.  Qakstshmxst— General  Prerequisites, ^If  a  judgment  debtor  has 
no  cause  of  action  proceedings  in  garnishment  can  not  be  maintained. 

8.  Same — Amendment  to  Answer, — A  garnishee  may  file  an  amend- 
ment to  his  sworn  answer  stating  material  facts  occurring  after  his 
original  answer  is  filed. 

6arni8liineiit.~Error  to  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  Frank  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1890.    Affirmed.    Opinion  filed  July  20,  1800. 

Jarvis  Dinsmoob,  attorney  for  plaintiff  in  error. 
H.  C.  Ward,  attorney  for  defendant  in  error. 
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Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Thomas  O'Brien  recovered  judgment  against  Omar  E. 
Fanning  in  the  Circuit  Court  of  Whiteside  County,  and  had 
execution  for  the  collection  thereof,  and  the  sheriff  levied 
it  upon  certain  chattel  property  of  the  judgment  defendant. 
Caroline  Smith  replevied  said  chattels  from  the  sheriff  by 
virtue  of  a  chattel  mortgage  given  her  by  said  Omar  E. 
Fanning.  Thereafter  a  contract  was  made  by  Omar  E. 
Fanning  with  said  Caroline  Smith,  and  with  Henry  Smith 
and  Kreider  &  Harpham,  creditors  of  Omar  E.  Fanning, 
holding  judgment  notes, and  with  Frank  C.  Fanning,  holding 
another  chattel  mortgage  given  by  said  Omar  E.  Fanning, 
whereby  said  chattel  niortgage  held  by  Caroline  Smith  was 
extended  and  a  sale  of  the<5hattel  property  afterward  made. 
The  contract  provided  for  both  a  chattel  mortgage  sale  and 
a  general  sale  of  the  personal  effects  of  Omar  E.  Fanning, 
and  that  upon  such  sale  being  made  Caroline  Smith  should 
first  be  paid  and  then  Henry  Smith  and  Kreider  &  Harp- 
ham,  and  that  the  surplus,  if  any,  should  go  to  Frank  C. 
Fanning  to  apply  upon  his  chattel  mortgage  debt.  The 
full  details  of  said  chattel  mortgage  to  Caroline  Smith  and 
its  extension  and  of  said  contract  are  given  in  our  state- 
ments and  opinions  in  Fuller  v.  Smith,  71  111.  App.  576, 
Kreider  et  al.  v.  Frank  C.  Fanning,  74.  111.  App.  230,  and 
Kreider  et  al.  v.  Omar  E.  Fanning,  74  111.  App.  239,  to 
which  we  here  refer  forsaid  particulars.  O'Brien's  execution 
was  returned  nulla  hona.  The  sale  was  held  and  a  surplus 
was  left  after  Caroline  Smith's  chattel  mortgage  debt  and 
expenses  of  its  foreclosure.  O'Brien  then  began  this  gar- 
nishee suit  against  her  to  reach  the  surplus.  A  jury  was 
waived  and  the  case  was  heard  upon  the  original  and  sub- 
sequent interrogatories,  the  original  and  amended  answers 
thereto  of  Caroline  Smith,  and  certain  documents.  A  judg- 
ment was  rendered  in  favor  of  the  garnishee,  and  O'Brien 
appeals. 

Whether,  if  O'Brien  had  retained  the  execution  in  the 
hands  of  the  ofllcer  until  after  the  chattel  mortgage  sale, 
the  oflScer  could  have  claimed  the  surplus  upon  his  writ,  is 
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a  tjuestion  not  presented  by  this  record.  The  writ  was 
returned  nulla  bona  and*  lost  its  vitality,  and  the  fact  it 
was  once  levied  upon  the  property  does  not  affect  the  pres- 
ent rights  of  the  parties. 

It  is  argued  it  was  error  to  permit  Mrs.  Smith  to  amend 
her  answers.  Omar  E.  Fanning  began  a  suit  against  Krei- 
der  &  Harpham  and  Caroline  Smith  to  reach  this  very  sur- 
plus, and  recovered  a  judgment  in  the  Circuit  Court.  The 
interrogatories  in  this  case  required  an  answer  from  Mrs. 
Smith  as  to  said  judgment,  and  she  stated  the  facts  in  her 
original  answer.  Thereafter  said  judgment  was  reversed 
in  this  court.  (Kreider  et  al.  v.  Omar  E.  Fanning,  74  111. 
App.  239.)  Mrs.  Smith  then,  by  leave  of  court,  filed  an 
amended  answer,  setting  up  the  reversal  of  said  judgment, 
and  the  decision  of  this  court  that  said  contract,  under  the 
facts  then  before  us,  was  binding  upon  Omar  E.  Fanning, 
and  he  could  not  recover  the  surplus,  but  it  was  to  be 
applied  pursuant  to  the  contract.  Certainly  justice  required 
Mrs.  Smith  should  be  allowed  to  make  such  an  amendment, 
in  which  she  did  not  change  any  allegation  previously  sworn 
to  by  her,  but  merely  stated  material  facts  which  had 
occurred  since  the  filing  of  her  first  answer. 

There  are  two  reasons  why  the  court  below  ruled  correctly 
in  discharging  the  garnishee. 

First,  the  uncontradicted  statements  of  the  answers  show 
that  Mrs.  Smith  never  received  any  of  the  money  arising 
from  the  sale  of  the  personal  property;  that  Kreider  & 
Harpham,  who  did  receive  it.  were  her  agents  only  to  receive 
so  much  as  would  discharge  her  debt  and  the  expense  of 
foreclosure,  and  that  the  surplus  they  received  and  held  in 
their  own  right,  and  as  agents  for  Henry  Smith,  and  lastly 
for  Frank  C.  Fanning.  Mrs.  Smith  has  never  had  the  sur- 
plus, and  under  the  circumstances  stated  she  is  not  respon- 
sible for  it. 

Second,  in  Kreider  et  al.  v.  Omar  E.  Fanning,  aupra^  to 
which  Mrs.  Smith  was  a  party,  we  held  Omar  E.  Fanning 
could  not  recover  the  surplus.  True,  we  remanded  that 
cause  for  another  trial,  but  there  is  no  claim  it  has  ever 
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been  tried  again,  and  it  is  very  improbable  that  under  the 
principles  there  laid  down  by  us,  he  can  ever  make  a  show- 
ing which  would  entitle  him  to  recover.  In  garnishment 
the  recovery  must  be  in  the  name  of  the  judgment  debtor 
for  the  use  of  the  judgment  creditor.  If  the  judgment 
debtor  has  no  cause  of  action  the  garnishment  can  not  be 
sustained.  As  Omar  E.  Fanning  can  not  recover  the  sur- 
plus, O'Brien  can  not  reach  it  by  garnishment  as  his  judg- 
ment creditor.  This  record  does  not  disclose  any  new  facts 
entitling  Omar  E.  Fanning  to  the  surplus. 
The  judgment  is  affirmed. 


Ida  B.  Stratton  v.  Achsa  Stratton  et  al. 

1.  Chancery  Practice— 7^  Proofs  Must  Sustain  the  Bill,— When 
the  allegations  of  the  biU  are  not  sustained  by  the  proofs  a  decree  dis- 
missing the  biU  is  proper. 

Bill  to  Set  Aside  a  ConTeyance.— Trial  in  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  John  Small,  Judge,  presiding.  Decree 
dismissing  the  bill;  error  by  complainant.  Heard  in  this  court  at  the 
May  term,  1899.    Affirmed.    Opinion  filed  July  20,  1899. 

Thos.  p.  Bonfield,  attorney  for  plaintiff  in  error. 
William  R.  Hunter,  attorney  for  defendants  in  error. 

Mr.  Justice  Hiobke  delivered  the  opinion  of  the  court. 

On  May  4,  1894,  Jonathan  P.  Stratton  made  a  deed  con- 
veying certain  property  in  fee  in  the  city  of  Moraence,  Illi- 
nois, to  his  daughters,  Achsa  Stratton  and  Emma  Freeman. 
He  had  been  twice  married  and  they  were  daughters  of  his 
first  wife.  Bv  his  second  marriao^e  he  had  three  children. 
Perry,  John  and  Ida  B.  Stratton.  On  March  21,  1895, 
after  the  death  of  their  father,  Perry  and  John  Stratton 
filed  a  bill  in  chancery  against  said  Achsa  Stratton,  Emma 
Freeman  and  Ida  B.  Stratton  to  set  aside  said  conveyance 
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on  the  grounds  that  their  father  was  at  the  time  of  its  execu- 
tion of  unsound  and  impaired  mind,  and  that  the  grantees 
therein  had  used  undue  influence  and  fraudulent  practices 
to  secure  the  same. 

The  defendants  Achsa  Stratton  and  Emma  Freeman 
answered  the  bill,  admitting  the  execution  of  the  deed,  but 
denying  all  the  other  material  allegations  concerning  the 
same.  The  defendant  Ida  B.  Stratton,  by  her  guardian  ad 
liteniy  having  answered  said  bill,  filed  her  cross-bill  against 
Achsa  Stratton  and  Emma  Freeman,  in  which  she  averred 
that  said  real  estate  was  conveyed  to  said  defendants  upon 
the  verbal  condition  that  they  execute  and  deliver  their 
promissory  note,  payable  to  said  Ida  B.  Stratton  when  she 
should  arrive  at  the  age  of  eighteen  years,  for  one-third  of 
the  sum  of  $2,000,  which  was  the  value  fixed  upon  the 
premises  so  conveyed  to  said  defendants,  with  interest  at 
the  rate  of  six  per  cent  per  annum  from  date,  and  that  said 
defendants  accepted  said  deed  upon  such  conditions.  Said 
defendants  answered  the  cross-bill  denying  that  said  con- 
veyance was  made  or  accepted  by  them  upon  the  conditions 
named,  but  averring  that  their  father  deeded  said  premises 
to  them  to  compensate  them  for  certain  money  advanced 
to  him  many  years  before  by  their  mother. 

Before  the  trial  of  the  cause  the  death  of  Emma  Freeman 
was  suggested,  and  her  two  children,  Albert  P.  Freeman 
and  Harold  W.  Freeman,  were  made  parties  defendant. 

The  case  was  referred  to  the  master  to  report  the  evi- 
dence and  afterward,  upon  a  hearing,  the  court  dismissed 
both  the  original  bill  and  the  cross-bill  for  want  of  equity. 
The  cause  is  brought  here  on  a  writ  of  error  by  the  com- 
plainant in  the  cross-bill,  and  the  only  question  presented 
to  this  court  is  whether  the  proofs  sustain  the  allegations 
contained  in  the  cross-bill. 

It  does  not  appear  from  the  evidence  tha^t  the  defendants 
in  the  cross-bill  were  present  when  the  deed  was  made,  nor 
that  any  conditions  were  imposed  upon  them,  or  agreed  to 
by  them,  when  they  received  it.  It  does  appear,  however, 
that  some  time  afterward  Mr.  Stratton  sought  to  procure  a 
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reconveyance  from  one  of  the  daughters  at  least.  This  she 
refused  to  make,  and  he  afterward  said  to  another  person 
that  it  was  all  right,  he  would  not  take  the  reconveyance, 
but  that  "  the  girls  would  make  a  note  to  Ida,"  but  there 
is  no  evidence  that  the  grantees,  or  either  of  them,  assented 
to  this  statement. 

We  hold  the  allegations  of  the  cross-bill  were  not  sus- 
tained by  the  evidence,  and  the  court  below  properly  dis- 
missed the  same.    Decree  affirmed. 


Percie  A.  Lyman  v.  Edward  Williams. 

1.  Appeals  from  Justices— ^e/ecf ire  Appeal  Bond«.— The  filing  of 
an  appeal  bond  not  signed  by  any  party  to  the  suit  does  not  perfect  the 
appeal  so  as  to  give  the  Circuit  Court  jurisdiction,  and  a  judgment 
against  the  appellee  in  such  a  proc^eeding  is  irregular. 

2.  Same — Oenei'al  Appearance  by  Appellee — Practice.— Bat  in  such  a 
case,  if  the  appellee  enters  his  general  appearance,  the  Circuit  Court 
thereby  acquires  jurisdiction;  and  where  a  judgment  is  rendered  before 
jurisdiction  is  acquired,  the  court  should,  on  motion,  vacate  the  same, 
and  permit  an  auiended  appeal  bond  to  be  filed  and  retry  the  case. 

Error  to  the  Circuit  Court  of  Du  Page  County;  the  Hon.  Charles  A. 
Bishop,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1899. 
Reversed  and  remanded.    Opinion  filed  July  20,  1899. 

HiLLis  «&  McCoy,  attorneys  for  plaintiff  in  error;  Chas. 
S.  McCoy,  of  counsel. 

Chas.  H.  Leech,  attorney  for  defendant  in  error. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Williams  sued  Lyman  before  a  justice  of  the  peace,  and 
upon  the  trial  there  was  a  judgment  for  defendant.  Within 
twenty  days  thereafter  a  bond  was  filed  with  the  justice, 
purporting  to  be  an  appeal  bond  in  said  cause  upon  an  appeal 
by  the  plaintiff,  but  it  was  executed  by  sureties  only  and 
not  by  the  plaintiff.    The  justice  approved  the  bond  and 
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transmitted  the  papers  to  the  Circuit  Court.  In  the  Circuit 
Court  the  cause  proceeded  to  a  jury  trial,  verdict  and  judg- 
ment for  plaintiflF,  without  defendant  having  appeared. 
Thereafter,  at  the  same  term,  defendant  appeared  and  moved 
to  vacate  the  judgment  and  reinstate  the  cause.  Still  later 
defendant  entered  a  special  appearance  and  moved  to  vacate 
the  verdict  and  judgment  for  want  of  an  appeal  bond  signed 
by  plaintiflF.  About  two  months  thereafter,  and  more  than 
three  months  after  judgment,  plaintiff  moved  for  leave  to 
file  a  new  bond,  and  said  motion  was  gran  ted  and  the  motion 
of  defendant  was  denied.  Plaintiff  was  granted  two  exten- 
sions of  time  within  which  to  file  the  bond,  and  finally 
did  file  a  bond  which  was  approved  by  the  clerk  of  the 
court. 

Keliance  is  had  by  appellee  upon  cases  where  there  has 
been  a  defective  execution  of  an  appeal  bond — as,  where  the 
bond  was  signed  in  the  firm  name  with  one  seal  instead  of 
bearing  the  signature  and  seal  of  each  partner;  or  where  an 
officer  of  an  appealing  corporation  by  mistake  signed  his 
own  name  instead  of  the  corporate  name;  or  where  a  private 
instead  of  a  corporate  seal  was  attached.  In  such  cases  it 
is  held  an  appeal  has  been  perfected  and  the  defect  may  be 
afterward  cured.  Here  there  was  no  attempt  by  the  plaint- 
iff to  execute  the  bond.  The  fact  that  two  persons  did  what 
they  could  to  aid  him  to  appeal  by  signing  a  bond  as  sure- 
ties for  him  does  not  make  it  his  bond.  We  are  disposed  to 
hold  no  appeal  was  perfected.  If  not,  the  Circuit  Court  had 
no  jurisdiction  at  the  time  it  tried  the  cause,  and  if  defend- 
ant had  kept  out  of  court  the  judgment  could  never  have 
been  enforced.  But  defendant  afterward  moved  to  vacate 
the  judgment.  This  was  a  general  appearance  in  the  cause, 
and  this  gave  the  court  jurisdiction  of  the  defendant  (Fa- 
mous Mfg.  Co.'  V.  Wilcox,  180  III.  246),  and  the  later  entry  of 
a  limited  appearance  could  not  undo  the  effect  of  the  general 
appearance.  When  defendant  entered  a  general  appearance 
and  moved  to  vacate  the  verdict  and  judgment  for  the 
reason  assigned  in  the  motion  that  there  was  no  appeal 
bond  executed  by  plaintiff,  that  motion  should  have  been 
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granted,  and  then  leave  given  plaintiff  to  file  an  appeal 
bond. 

But  if  the  filing  of  a  paper  purporting  to  be  an  appeal 
bond,  not  signed  by  the  plaintiff,  were  sufficient  to  confer 
jurisdiction  of  the  cause  upon  the  Circuit  Court,  we  think 
it  would  have  been  just,  while  extending  to  plaintiff  the 
leniency  of  permitting  him  to  perfect  his  appeal  several 
months  after  judgment,  to  give  defendant  an  order  setting 
aside  the  verdict  and  judgment.  At  the  very  best  all 
plaintiff's  proceedings  in  the  Circuit  Court  had  been  irregu- 
lar, and  defendant  had  not  been  a  party  thereto,  and  if 
plaintiff  were  permitted  to  correct  his  errors  at  that  late 
day,  it  should  have  been  upon  the  terms  that  the  verdict 
and  judgment  be  set  aside,  and  defendant  permitted  to  make 
the  defense  which  had  been  successful  before  the  justice  of 
the  peace. 

The  judgment  will  be  reversed  and  the  cause  remanded* 


James  M.  Morse  v.  Holland  Trnst  Co.  et  al. 

1.  Chanceby  Pleading — Proof  as  to  Allegation  Not  Denied,— Jn 
equity  pleading  allegations  of  the  biU  not  referred  to  in  the  answer  are 
not  thereby  admitted  but  must  be  proven. 

2.  FoRKiON  Corporations— -4ch'ng  as  Trustees  in  This  State.— A 
foreign  corporation  can  not  execute  in  this  State  any  active  powers  con- 
ferred upon  it  by  a  trust  deed  without  first  complying  with  the  provisions 
of  the  statute. 

8.  STATirrES— Construction  of  the  Act  of  June  15,  ISST.—The  act  of 
June  15,  1887,  entitled  *'  An  act  to  provide  for  and  regulate  the  adminis- 
tration trusts  by  trust  companies  '*  (Laws  1887,  144),  was  enacted  as  a 
defense  to  creditors,  and  is  not  to  be  interpreted  so  as  to  deprive  the 
holders  of  purchase  money  bonds  of  their  security  because  of  the 
failure  of  the  trustee  named  in  the  instrument  securing  them  to  properly 

qualify. 

4.  Redemption— iZtg^^  of,  Must  he  Exercised  in  Compliance  unth 
the  Statute.— Fartiea  desiring  to  redeem  property  from  a  judicial 
sale  must,  at  their  peril,  bring  themselves  within  the  provisions  of  the 
statute. 
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5.  Same— Prc/ere?icc»  Bettoeen  Creditors  Not  to  be  Determined  by  a 
Croaa-bUL — Which  of  several  judgment  creditors  is  first  entitled  to 
redeem  can  not  be  determined  on  a  cross-bill  in  a  foreclosure  suit. 

Foreclosare  of  a  Trust  Deed.—Trial  in  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Decree  for 
complainants;  error  by  defendant,  Morse.  Heard  in  this  court  at  the 
May  term,  1899.    Affirmed.    Opmion  filed  July  20/ 1899. 

Arthue  KEiTHLBr,  attorney  for  plaintiff  in  error. 

Corporations  have  no  common  law  powers  to  act  as 
trustees.  U.  S.  Trust  Co.  v.  Lee,  73  111.  142;  Angell  &  Ames 
on  Corporations,  100;  Hill  on  Trusts,  48;  Am.  &  Eng.  Ency. 
of  Law  (2(1  Ed.),  VoL  7,  p.  726. 

A  corporation  created  in  one  State  can  not  exercise  its 
functions  in  another  State  without  permission  of  the  latter 
State.  Ducat  v.  City  of  Chicago,  48  IlL  172;  Cinn.,  etc.,  Co. 
V.  Rosenthal,  55  111.  85;  Carroll  v.  City  of  E.  St.  Louis,  67 
111.  568;  Hooker  v.  Ca^fornia,  155  U.  S.  648. 

A  non-resident  corporation  must  both  aver  and  prove 
that  it  has  complied  with  the  local  law  before  it  can  main- 
tain its  suit  in  that  jurisdiction.  Ins.  Co.  v.  Wright  &  Son, 
55  Vt.  527;  Walburn  v.  Ingilby,  1  M.  ife  K.  61;  Christian  v. 
Am.  Freehold  Land  Mtg.  Co.,  89  Ala.  198;  Farrior  v.  New 
Eng.  Mtg.  Sec.  Co.,  88  Ala.  275;  Taber  v.  Loan  Assoc.  (Tex.), 
40  S.  W.  Rep.  954;  Cumberland  Co.  v.  Canter  Co.  (Tenn.), 
35  S,  W.  Rep.  886. 

A  corporation  created  b}*^  another  State  loaning  money  in 
Alabama,  before  it  had  complied  with  the  law  of  Alabama, 
can  not  maintain  a  suit  to  foreclose  the  mortgage,  for  it  is 
void.  Farrior  v.  N.  E.  Mtg.  Co.,  88  Ala.  275;  Christian  v. 
Am.  Mtg.  Co.,  89  Ala.  198. 

A  foreign  corporation  can  not  act  as  trustee  in  this  State 
until  it  complies  with  our  laws.  The  Penn.  Co.  v.  Bauerle, 
143  111.  459.  See  also  Buell  v.  Breese  Mill  ife  Grain  Co.,  65  111. 
App.  271;  Pierce  v.  The  People,  106  111.  11;  Cinn.  Mut.  H.  A. 
Co.  V.  Rosenthal,  55  111.  85;  Thompson  on  Corporations,  Sec. 
7920;  Starkweather  v.  Am.  Bible  Soc.,  72  111.  50;  U.  S. 
Trust  Co.  V.  Lee,  73  111.  142. 

A  foreign  corporation  can  not  accept  an  active  trust  in 
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Illinois  without  first  depositing  securities,  in  compliance 
with  our  statute.  Farmers  L.  &  T.  Co.  v.  R.  R.  Co.,  173  111. 
439. 

A  deed  appointing  a  foreign  corporation  trustee  creates 
an  active  trust,  and  is  void  unless  the  corporation  first  com- 
plies with  our  statute.  Farmers  L.  &  T.  Co.  v.  R.  R.  Co., 
173  111.  439. 

Jack  &  Tichenor,  attorneys  for  defendants  in  error. 

Under  the  laws  of  1872  and  1889,  relating  to  foreign  cor- 
porations and  corporations  for  the  administration  of  trusts, 
a  trust  deed  to  a  foreign  trust  company  which  has  not  com- 
plied with  section  six  of  our  statute  regulating  trust  com- 
panies, is  not  void.  The  absolute  title  passes  for  the  bene- 
fit of  the  ceshiis  que  trust.  Fritts  v.  Palmer,  132  U.  S.  282; 
U.  S.  Mortg.  Co.  V.  Gross,  93  III.  483;  Stevens  v.  Pratt,  101 
111.  206;  Brown  v.  Mortg.  Co.,  110  111.  235;  Mandel  v.  Land 
Co.,  154  111.  177;  Farmers  L.  &  T.  Co.  v.  R.  R.  Co.,  173  111. 
439;  Pennsylvania  Co.  v.  Bauerle,  143  111.  459;  Barnes  v. 
Suddard,  117  111.  237;  Female  Seminary  v.  Sullivan,  116 
111.  375;  Christian  Union  v.  Yount,  101  U.  S.  352;  Farmers 
L.  &  T.  Co.  V.  C.  &  N.  P.  R.  R.  Co.,  68  Fed.  Rep.  412. 

If  the  defendant  would  raise  the  question  that  a  foreign 
corporation  can  not  hold  real  estate  or  enforce  a  trust  in 
this  State,  for  the  reason  that  it  has  not  complied  with  the 
laws  of  this  State  relating  to  domestic  corporations  of  like 
character,  such  fact  must  be  specially  pleaded  or  set  up  in 
the  answer.  Nelms  v.  Ed.  &  Am.  Mort.  Co.,  92  Ala.  157; 
Singer  Mfg.  Co.  v.  Effinger,  79  Ind.  214;  Nickels  v.  Asso- 
ciation, 93  Va.  380;  Ober  &  Sons  Co.  v.  Blalock,  40  S.  C. 
31;  White  River  Co.  v.  S.  W.  Imp.  Assn.,  18  S.  W.  Rep. 
1055;  Keokuk  Falls  Imp.  Co.  v.  K.  &  D.  Mfg.  Co.,  47  Pac. 
Rep.  484;  Lukens  Iron  &  S.  Co.  v.  Payne,  43  N.  Y.  Sup. 
376;  Cone  Co.  v.  Poole,  41  S.  C.  70;  Jung  Co.  v.  Levisy,  37 
S.  W.  Rep.  889;  Norton  et  al.  v.  Trust  Co.,  46  S.  W.  Rep. 
544. 

If  the  deed  is  not  void,  but  the  trust  is  incapable  of  exe- 
cution because  the  trustee  has  not  at  the  time  of  filing  the 
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bill  or  commencing  action  complied  with  the  laws  of  the 
forum,  the  defendant  can  only  raise  the  question  by  plea  in 
abatement.  Singer  Mfg.  Co.  v.  Effinger,  79  Ind.  264;  Daly 
V.  Nat.  L.  Ins.  Co.,  64  Ind.  6;  Singer  Mfg.  Co.  v.  Brown,  64 
Ind.  548;  Elston  v.  Piggott,  94  Ind.  14;  Taylor  v.  Goss,  etc., 
Co.,  11  Colo.  419;  Jung  Brewing  Co.  v.  Levisy,  37  S.  W. 
Rep.  889;  O'Reilly  v.  Green,  40  N.  Y.  Sup.  360;  Keokuk 
Falls  Imp.  Co.  v.  K.  &  D.  Mfg.  Co.,  47  Pac.  Rep.  484; 
Utley  V.  Clark,  etc.,  Co.,  4  Colo.  369;  City  of  Chicago  v.  Cam- 
eron, 22  111.  App.  91, 105. 

The  bringing  and  prosecution  of  a  suit  by  a  foreign  cor- 
poration to  foreclose  a  mortgage  or  recover  a  debt  is  not 
'*  doing  business  "  in  the  State.  McCall  v.  American  Free- 
hold Co.,  99  Ala.  427;  Ginn  v.  N.  E.  Mortgage  Co.,  92  Ala. 
135;  Ware  v.  Shoe  Co.,  92  Ala.  145;  Scottish  Am.  Mort. 
Co,  V.  Ogden,  49  La.  Ann.  8;  Freehold  Land  Mortg.  Co. 
V.  Pierce,  49  La.  Ann.  300;  Powder  River  Cattle  Co.  v. 
Custer  Co.,  9  Mont.  145;  Tabor  v.  Goss  &  P.  Co.,  11  Colo. 
419;  Fuller  &  Johnson  Co.  v.  Foster,  30  N.  W.  Rep.  166; 
Hays  V.  Merkle,  90  Mo.  App.  509;  St.  Louis,  A.  &  T.  R.  Co. 
V.  Phila.  F.  Assn.,  55  Ark.  163;  Texas  L.  &  Mortg.  Co.  v. 
Worsham,  76  Tex.  556;  C.  B.  Rogers  &  Co.  v.  Simmons, 
155  Mass.  259;  Conn.  R.  Ins.  Co.  v.  Way,  62  N.  11.  622; 
Ferguson  v.  Soden,  111  Mo.  208;  Williams  v.  Creswell,  51 
Miss.  817;  National  Trust  Co.  v.  Murphy,  30  N.  J.  Eq. 
408;  Charter  Oak  Ins.  Co.  v.  Sawyer,  44  Wise.  387;  Salt- 
marsh  V.  Spaulding,  147  Mass.  224;  Lancaster  v.  Amster- 
dam Imp.  Co.,  140  K  Y.  576. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  December  31,  1897,  in  the  Circuit 
Court  of  Peoria  County,  to  foreclose  a  trust  deed  dated 
January  1,  1891,  executed  by  the  Central  City  Brick  and 
Tile  Company,  an  Illinois  corporation,  to  the  Holland  Trust 
Company,  a  New  York  corporation,  conveying  sixt\'-soven 
and  forty-three  one-hundredths  acres  of  land  in  Peoria 
county,  with  the  manufacturing  plant  situated  thereon,  to 
secure  fifty  bonds  of  said  Brick  and  Tile  Company  of  the 
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par  value  of  $1,VK)0  each,  evidencing  purchase  money  of 
said  premises  due  and  owing  to  John  F.  Moffett,  of  Water- 
town,  N.  Y.  The  bill  was  filed  by  the  Holland  Trust  Com- 
pany, the  trustee  in  said  deed,  and  by  the  Peoria  National 
Bank  and  the  Peoria  Savings  Loan  and  Trust  Company, 
Illinois  corporations  which,  at  the  time  the  bill  was  filed, 
were  the  owners  of  forty-three  of  said  bonds,  upon  which 
defaults  had  been  made,  entitling  the  holders  to  a  foreclos- 
ure under  the  terms  of  the  trust  deed.  The  defendants 
were  the  German- American  National  Bank  of  Peoria  and 
James  M.  Morse,  who  were  alleged  to  be  owners  of  others 
of  said  bonds,  Arthur  Keithley  and  the  Peoria  Brick  Com- 
pany, who  were  alleged  to  have  or  claim  some  interest  in 
the  premises  subordinate  to  said  trust  deed,  and  the  Brick 
and  Tile  Company,  the  grantor  therein.  Answers  were 
filed  by  most  of  the  defendants.  Morse  filed  a  cross-bill 
against  the  Peoria  National  Bank  and  the  Holland  Trust 
Company.  Said  defendants  demurred  to  said  cross-bill, 
and  the  demurrer  was  sustained.  The  abstract  states  that 
the  cross-bill  was  dismissed  for  want  of  equity,  but  we  do 
not  find  in  the  record  before  us  any^  such  order  or  any 
further  action  relating  thereto.  The  cause  was  referred  to 
a  master,  who  took  and  reported  the  proofs,  with  his  con- 
clusions. All  objections  and  exceptions  thereto  were  over- 
ruled. A  decree  of  foreclosure  was  entered,  and  the  prem- 
ises were  sold  to  William  Jack,  trustee  for  the  Peoria 
Savings  Loan  and  Trust  Company  and  the  Peoria  National 
Bank.  The  proceeds  were  distributed  and  a  deficiency 
ascertained.  Thereafter  Morse  sued  out  this  writ  of  error 
to  reverse  said  decree. 

It  is  argued  Morse  is  estopped  from  attacking  said  decree 
because  he  was,  at  the  filing  of  the  bill,  the  holder  of  some 
of  the  bonds  secured  by  this  trust  deed.  The  record  does 
not  show  that  fact.  The  original  bill  alleged  he  was  the 
holder  of  some  of  said  bonds.  Morse,  in  his  answer,  made 
no  reference  to  that  subject.  In  equity  pleading  allega- 
tions of  the  bill  not  referred  to  in  the  answer  are  not 
thereby  admitted,  but  must  be  proven.    (Hopkins  v.  Medley, 
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97  111.  402.)  The  master's  report  found  the  ownership  of 
every  bond  of  the  fifty,  and  did  not  find  any  owned  by 
Morse,  and  the  decree  contained  the  same  findings  except 
OS  to  bond  No.  33,  as  to  the  ownership  of  which  the  decree 
in  the  record  before  us  is  silent.  It  is  not,  therefore,  shown 
that  Morse  is  or  ever  was  the  holder  of  any  of  said  bonds. 

Morse  obtained  two  judgments  against  the  Brick  and 
Tile  Company,  and  under  an  execution  issued  upon  tlie  first, 
caused  the  premises  in  controversy  to  be  sold  by  the  sheriflf 
of  Peoria  county,  on  March  22, 1S97,  and  at  the  time  of  the 
bearing  before  the  master  in  August,  1898,  the  time  of 
redemption  had  expired,  and  it  was  shown  that  Morse  then 
ow^ned  the  certificate  of  purchase  issued  at  said  sheriff's 
sale.  There  was  no  proof  as  to  whether  there  had  been 
any  redemption  from  said  sheriff's  sale,  but  the  master 
found  Morse  the  owner  of  the  equity  of  redemption,  and 
it  seems  to  be  conceded  that  finding  is  correct. 

Morse  proved  that  the  Holland  Trust  Company  had 
never  qualified  to  act  as  trustee  in  this  State  under  our 
statute,  and  thereupon  argues  that  the  trust  deed  is  void. 
The  only  active  duty  said  trustee  performed  under  said  trust 
deed,  prior  to  filing  this  bill,  was  to  certify  and  countersign 
the  bonds,  as  required  by  the  trust  deed,  in  order  to  give 
them  validity.  That  act,  however,  was  evidently  per- 
formed in  New  York.  By  filing  its  bill  here,  in  conjunc- 
tion with  bondholders,  it  is  only  asking  that  it  be  by  the 
court  divested  of  its  title.  Clearly  it  can  not  execute  in 
this  State  any  of  the  active  powers  conferred  and  trusts 
imposed  by  said  trust  deed  without  first  complying  with 
the  provisions  of  our  statute.  (Pennsylvania  Co.  v.Bauerle, 
143  111.  459;  Farmers  Loan  and  Trust  Co.  v.  Lake  Street 
Elevated  R.  R.  Co.,  173  111.  439.)  But  in  the  cases  just 
cited  it  is  not  held  that  a  conveyance  of  land  in  this  State 
to  such  a  non-resident  and  non-complying  trustee  would  be 
absolutely  void  and  that  no  title  would  pass.  The  contrary 
is  implied  in  the  case  last  cited,  for  there  the  court  removed 
the  trustee,  provided  for  the  selection  of  another,  and 
directed    the    Farmers  Loan  and  Trust  Company  to  exe- 
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cute  an  instrument  transferring  to  the  new  trustee  all  its 
rights  and  powers,  etc. — a  wholly  unnecessary  and  incon- 
sistent requirement,  if  the  court  meant  to  hold  that 
the  trustee  took  nothing  by  the  deed  of  trust.  So,  too,  in 
the  Bauerle  case,  aupra^  it  was  held  that  before  the  other 
trustees  could  act  alone  and  convey  good  title,  the  non-resi- 
dent trustee  who  had  not  complied  with  our  laws  must  either 
comply  with  the  requirements  of  our  statute  and  procure  a 
proper  certificate  thereof,  "  or  else  in  some  proper  way 
shake  off  the  trust  and  absolutely  divest  itself  of  the  title, 
discretion  and  power  that  the  will  gives  it  in  respect  to  the 
land  situate  in  this  State."  We  understand  this  to  rriean 
that  the  foreign  trustee  took  title  to  the  lands  in  this  State 
under  the  will  set  out  in  that  case;  that  if  it  would  qualify 
it  could  then  execute  the  trust,  and  if  it  would  not  qualify 
it  could  so  divest  itself  of  title  as  to  leave  its  co-trustees  the 
power  to  act,  which  they  did  not  then  possess.  It  would 
be  abhorrent  to  the  principles  governing  a  court  of  equity 
to  hold  that  the  owners  of  $50,000  of  purchase  money 
bonds  should  be  deprived  of  their  security  because  of  the 
failure  of  the  trustee  in  the  instrument  securing  them  to 
properly  qualify.  Our  statute  was  enacted  as  a  defense  to 
creditors,  and  ought  not  to  be  so  interpreted  as  to  defeat 
them.  (Farmers  Loan  &  Trust  Co.  v.  C.  &  N.  P.  R.  R.  Co., 
68  Fed.  412.)  Under  the  doctrine  laid  down  in  the  Lake 
Street  Elevated  R.  R.  Co.  case,  Bupva^  if  these  bondholders 
had  required  active  duties  from  the  trustee  they  could 
have  filed  a  bill  for  the  removal  of  the  Holland  Trust 
Company  and  the  appointment  of  a  new  trustee  who  would 
comply  with  our  laws.  We  are  of  opinion  this  trust  deed 
was  a  valid  security,  and  that  a  court  of  equity  has  power 
to  enforce  it  through  a  sale  by  a  master  in  chancery. 

Morse,  by  his  cross-bill,  sought  to  litigate,  Avith  another 
defendant  who  was  a  judgment  creditor,  the  question 
which  of  them  would  have  the  first  right  to  redeem  from 
the  master's  sale.  The  right  to  redeem  is  a  legal  one,  arising 
from  the  statute,  and  to  be  exercised  in  conformity  there- 
with.     Parties   desiring  to  redeem  must,  at  their  peril, 
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bring  themselves  within  its  provisions.  We  are  not  con- 
vinced that  a  court  of  equity  would  have  jurisdiction  to 
determine  which  one  of  several  judgment  creditors  is  first 
entitled  to  exercise  that  right.  But  whatever  may  be  the 
correct  conclusion  upon  that  subject,  we  are  of  opinion 
such  litigation  is  not  germane  to  a  bill  to  foreclose,  and 
can  not  be  determined  upon  a  cross-bill  in  a  foreclosure 
suit.  The  decree  in  this  case  allowed  redemption  as  pro- 
vided by  law,  and  that  was  all  upon  that  subject  to  which 
defendants  were  entitled  in  this  case.  The  cross-bill  charged 
that  the  Holland  Trust  Company  was  aiding  and  abetting 
said  other  judgment  creditor,  but  it  stated  no  facts  in  that 
respect,  nor  did  it  set  out  any  acts  performed  by  the  Hol- 
land Trust  Company  or  said  other  judgment  creditor,  and 
there  was  nothing  in  that  naked  allegation  to  confer  juris- 
diction of  the  cross-bill.  The  demurrer  thereto  was  prop- 
erly sustained.    The  decree  is  affirmed. 


CASES 


IX    THB 


APPELLATE  COURTS  OF  ILLINOIS 


FouETH  District — August  Teem,  1898. 


Illinois  Central  Railroad  Company  y.  John  Mainer. 

1 .  Instructions—  tVhere  a  Party  is  Estopped  to  Complain,  — A  party 
18  in  no  condition  to  complain  of  an  instruction  where  he  has  asked 
and  had  given  substantially  the  same  instruction  himself. 

Action  in  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
Jackson  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in  this 
court  at  the  August  term,  1898.  Affirmed.  Opinion  filed  March  10, 
1899. 

William  H.  Green,  attorney  for  appellant 

W.  A.  Schwartz  and  A.  S.  Caldwell,  attorneys  for 
appellee. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  by  appellee  against 
appellant,  for  carelessly,  negligently  and  without  ringing  a 
bell  or  sounding  a  whistle,  running  its  engine  and  train  of 
cars  over  and  across  a  street  crossing  of  its  railroad,  in  the 
city  of  Carbondale,  while  appellee,  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  was,  with  his  team  of  horses 
and  wagon,  passing  along  the  street  and  across  appellant's 
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railroad  track,  whereby  appellant's  engine  and  train  of  cars 
ran  into  and  against  appellee's  wagon,  in  which  he  was  rid- 
ing, tilting  the  wagon-bed  and  causing  appellee's  horses  to 
become  frightened  and  run  away,  throwing  appellee  out  of 
the  wagon  and  severely  injuring  him,  and  also  injuring  one 
of  his  horses  so  that  it  afterward  died. 

The  jury  returned  a  verdict  for  plaintiff  for  $500  dam- 
ages, on  which  the  court,  after  disposing  of  defendant's 
motion  for  a  new  trial  by  overruling  it,  gave  judgment,  and 
the  defendant  brings  the  case  here  by  appeal,  and,  as  its  coun- 
sel says,  "  specially  relies  for  reversal  on  two  of  the  errors 
of  the  Circuit  Court."  These  errors  are  the  refusal  of  the 
court  to  grant  a  new  trial  because  there  was  not  sufBcient 
evidence  to  sustain  the  allegation  of  the  exercise  of  ordinary 
care,  and  in  giving  plaintiff's  instructions  numbered  1,  2,  3, 
4  and  6. 

Three  persons  only,  witnessed  the  accident,  which  occurred 
about  half  past  ten  o'clock  in  the  evening  of  September  29, 
1897.  They  were  plaintiff  himself,  his  brother,  who  was 
in  the  wagon  with  him,  and  the  engineer  of  the  train. 
Plaintiff  testified  that  he,  with  his  brother,  had  been  to  his 
sister's,  about  five  miles  from  Murphysboro,  that  day,  and 
was  on  his  return  home  through  Carbondale;  that  he  started 
to  drive  down  Hickory  street,  and  turned  to  go  east  to  cross 
the  railroad  track  and  saw  the  train  south  of  him  on  the 
track;  that  he  stopped  his  team  within  twelve  or  fifteen 
yards  of  the  railroad  crossing  and  listened  to  learn  whether 
the  train  was  standing  still  or  running,  and  it  was  standing 
still.  Was  within  thirty  or  thirty-five  yards  of  it;  that  he 
listened  for  a  bell  and  heard  none,  but  thought  he  would 
have  heard  it  had  it  been  ringing;  that  no  whistle  was 
sounded;  that  he  then  tried  to  cross  the  track,  and  as  his 
horses  got  their  front  feet  on  the  track  he  saw  the  train  was 
moving  toward  him  and  he  tried  to  hurry  up  to  get  across; 
that  the  train  was  making  no  noise;  that  just  as  his  horses 
got  about  over  the  track,  it  seemed  as  if  the  steam  was  all 
thrown  on,  and  the  engine  came  at  a  pretty  good  rate  of 
speed,  and  struck  the  hind  end  of  his  wagon  and  knocked 
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it  around  to  the  north;  that  his  horses  ran  and  the  wagon- 
bed  was  thrown  oflf  with  plaintiff  in  it,  and  he  was  injured 
in  the  hip;  that  one  of  his  horses  died  from  the  injury 
received  by  it. 

Plaintiff's  brother  fully  corroborated  plaintiff's  evidence 
and  is  positive  the  engine  of  the  train  hit  the  wagon. 

On  the  part  of  defendant,  the  engineer  of  the  train  testi- 
fied that  ho  had  been  in  Carbondale  ten  or  fifteen  minutes 
switching,  and  after  it  was  done,  he  slowly  pulled  his  train 
out  to  the  main  track,  and  when  within  forty  or  fifty  feet 
of  the  wagon-crossing  he  noticed  the  team  coming  upon 
the  crossing,  when  he  partially  applied  the  air  to  hold  the 
speed  of  the  train  down;  that  the  team  seemed  to  be  lung- 
ing, and  went  across  the  track  on  a  jump;  that  he  was 
within  twenty  feet  of  the  wagon  when  it  went  off  the  track; 
that  he  was  ringing  the  bell,  and  the  engine  did  not  touch 
the  wagon;  that  he  did  not  put  on  steam  when  nearing  the 
crossing,  as  it  was  down  grade,  and  he  was  running  very 
slow,  so  that  the  brakeman  could  close  the  switch  and  get 
aboard  the  train;  that  after  pulling  out  he  did  not  stop 
again  until  he  arrived  at  De  Soto. 

The  fireman  corroborated  the  engineer  as  to  the  speed  of 
the  train  and  ringing  of  the  bell.  Both  the  engineer  and 
fireman  testified  that  the  fireman  had  been  ringing  the  bell 
just  before  reaching  Hickory  street. 

Plaintiff  had  a  right  to  cross  the  railroad  equal  to  that 
which  the  company  had  to  cross  the  street,  but  each  was 
bound  to  use  reasonable  care  and  effort  to  avoid  receiving 
or  inflicting  injury  upon  themselves  or  others. 

If  the  testimony  of  the  plaintiff  and  his  brother  is  true, 
that  when  they  saw  the  train  they  stopped  and  carefully 
used  their  eyes  and  ears  to  learn  if  it  was  moving,  and 
found,  as  they  honestly  believed,  it  was  not,  and  did  not 
find  out  the  contrary  until  too  late  to  safely  turn  back,  then, 
under  such  circumstances  and  the  fact  it  was  night,  appel- 
lant was  under  an  obligation  to  do  something  to  apprise 
them  that  the  train  was  moving,  for  they  had  used  all  the 
faculties  given  to  men  to    learn  the   truth.    What  the 
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employes  of  the  company  were  required  to  do,  and  what 
they  could  have  done,  to  apprise  appellee  the  train  was 
moving,  was  either  to  have  sounded  the  whistle  or  rung  the 
bell  of  the  locomotive.  It  is  not  claimed  the*  whistle  was 
sounded,  but  it  strongly  insisted  that  the  bell  was  rung. 
If  appellee  and  bis  brother  knew  the  train  was  coming 
toward  the  crossing,  or  heard  the  bell  ringing,  the  attempt 
to  cross  the  track  was  negligence  of  the  grossest  character. 
On  the  other  hand,  if,  when  they  saw  the  train,  they  stopped 
and  looked  to  see  if  it  was  moving,  and  listened  for  the 
bell,  but  heard  none,  they  then  attempted  to  cross,  we  can 
not  sav,  as  a  matter  of  law,  that  thev  did  otherwise  than  as 
reasonable  men  would  have  done  under  the  circumstances; 
but  whether  they  did  or  not  was  a  question  of  fact  for  the 
jury  to  find. 

The  objection  to  plaintiff's  instruction  is,  that  the  jury 
were  misled  by  them  as  to  the  time  when  the  necessity  for 
care  and  caution  became  imperative  upon  appellee. 

The  sixth  instruction,  which  is  claimed  to  be  the  worst, 
with  the  objectionable  words  italicised  by  counsel  for  appel- 
lant, is  as  follows : 

"  6.  You  are  instructed  that  it  is  for  you  to  determine,  from 
all  the  evidence,  as  a  question  of  fact,  whether  the  plaintiff 
was  in  the  exercise  of  ordinaiy  care  for  his  own  safety  at 
the  titne  of  the  injury  complained  of  and  whether  the 
defendant  was  guilty  of  negligence  as  charged  in  the  decla- 
ration, or  either  count  thereof,  and  in  arriving  at  your  ver- 
dict, it  is  your  duty  to  take  into  consideration  all  the  facts 
and  circumstances  of  the  occurrence,  as  shown  by  the  evi- 
dence, under  the  instructions  of  the  court." 

The  error,  if  it  be  one,  is  exceeding  subtle,  and  requires 
time  for  its  complete  discovery,  as  is  evidenced  by  the  fact 
that  counsel  for  appellant  asked,  and  the  court  gave  to  the 
jury,  the  following  instruction : 

"  5.  Although  you  may  believe  from  the  evidence  that 
no  bell  was  run^  or  whistle  sounded,  yet  you  can  not  find 
for  the  plaintiff  under  the  second  count  unless  you  believe 
from  the  evidence  that  the  failure  to  ring  the  bell  or  blow 
the  whistle  caused  the  accident  and  injury  in  question,  and 
also  further  believe  from  the  preponderance  of  the  evidence 
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that  plaintiff,  at  the  time  of  the  accident,  was  himself  using 
due  care  and  caution  for  his  own  safety." 

Since  the  substance  of  the  matter  complained  of  is  found 
in  appellant's  instruoMon,  it  is  in  no  condition  to  complain, 
as,  if  the  jury  were  misled,  appellant  assisted  in  doing  it; 
but  we  are  not  to  be  understood  as. holding  the  instruction 
misleading.    Donley  v.  Dougherty,  174  111.  582. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment is  affirmed. 
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Jupiter  Coal  Mining  Co.  t.  Caroline  Mercer  et  al. 

1.  Obdinaby  Care— -4  Question  of  Fact  for  the  Jury.— Whether 
one  is  in  the  exercise  of  ordinary  care  for  his  own  safety,  at  the  time  of 
his  injury,  is  a  question  of  fact  for  the  jury. 

2.  NEauoENCE— TVTiai  is  Prima  Facie  Evidence,— The  violation  of  a 
statute  enacted  for  the  protection  of  persons  is  prima  facie  evidence 
of  negligence,  and  if  the  violation  is  likewise  the  proximate  cause  of  an 
injury,  a  person  of  the  class  intended  to  be  protected  by  such  statute  is 
entitled  to  an  action. 

8.  Proximate  Cause— ^  Question  of  Fact  for  the  Jury,— The  ques- 
tion of  a  proximate  cause  is  a  question  of  fact  for  the  jury,  under  proper 
instructions  of  the  court. 

4.  Mines  and  Miners— Jn/en/tona2  Violation  of  the  Law,— An  inten- 
tional violation  of  the  ''  Miners*  Act,''  or  statutes  of  like  character,  from 
which  injury  results,  is  in  law  the  equivalent  of  a  willful  injmy. 


Action  in  Case,  for  death  from  negligent  act.  Trial  in  the  Circuit 
Court  of  Perry  County;  the  Hon.  Martin  W.  Schaefrr,  Judge,  presid- 
ing. Verdict  and  judgment  for  plaintiff;  error  by  defendant.  Heard 
in  this  court  at  the  February  term,  1899.  Affirmed.  Opinion  filed  Sep- 
tember 5,  1899. 


B.  W.  Pope  and  S.  H.  Rbid,  attorneys  for  plaintiff  in 
error. 

Before  a  person  can  recover  on  account  of  the  neglect  of 
a  statutory  duty,  it  must  appear  not  only  that  the  injury 
complained  of  was  the  result  of  such  neglect,  but  it  must 
also  appear  that  the  injured  party  was  in  the  exercise  of 
due  care.    A  failure  to  observe  these  statutory  requirements 


Fourth  Distbictt — February  Term,  1899,    97 

Jupiter  Coal  Mining  Co.  y.  Mercer. 

is  pri/ma  fdcie  negligence,  but  it  does  not  excuse  the  injured 
party  from  the  exercise  of  due  care  on  his  part.  C,  B.  & 
Q.  K.  K.  Co.  V.  Johnson,  103  III.  512;  Pennsylvania  Co.  v. 
Lynch,  90  III.  333;  St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Andres, 
16  Brad.  292;  Wabash  R.  R.  Co.  v.  Henks,  91  III.  406. 

If  the  injury  is  not  occasioned  by  the  willful  violation  or 
willful  failure  denounced  by  the  statute,  but  by  some  other 
alleged  negligence  of  the  mine  owner,  and  the  person  injured 
or  killed  fails  to  exercise  ordinary  care,  then  there  would 
be  no  right  of  action.    Catlett  et  aL  v.  Young,  143  III.  81. 

C.  E.  Pope  and  W.  P.  Launtz,  attorneys  for  defendants 
in  error. 

Where  injury  results  from  willful  failure  of  a  coal  mining 
company  to  comply  w^ith  the  statutes,  the  company  is  liable, 
without  reference  to  the  care  or  prudence  of  the  person 
injured.  Fuel  Co.  v.  Parsons,  38  III,  App.  182;  Catlett  v. 
Young,  143  III.  81;  Bartlett  Coal  Co.  v.  Roach,  68  111.  174; 
Litchfield  Coal  Co.  v,  Taylor,  81  III.  590. 

Mr.  Justice  Bioelow  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  by  the  mdow  and 
children  of  William  G.  Mercer,  deceased,  against  plaintiff  in 
error,  under  Sections  4, 14  and  20  of  Chapter  93  of  Starr  & 
Curtis'  Annotated  Statutes,  2d  Ed.,  to  recover  damages  for 
the  death  of  deceased. 

A  clause  of  section  4  is  as  follows : 

*'  All  mines  in  which  men  are  employed  shall  be  examined 
every  morning  by  a  duly  authorized  agent  of  the  proprietor 
to  determine  whether  there  are  an^  dangerous  accumula- 
tions of  gas  or  lack  of  proper  ventilation,  or  obstructions 
to  roadways  or  any  other  dangerous  conditions,  and  no  per- 
son shall  be  allowed  to  enter  the  mine,  until  such  examiner 
shall  have  reported  all  of  the  conditions  safe  for  beginning 
work. 

Such  examiner  shall  make  a  daily  record  of  the  condition 
of  the  mine  in  a  book  kept  for  that  purpose,  which  shall  be 
accessible  at  all  times  for  examination  by  the  men  employed 
in  and  about  the  mine  and  by  the  inspector." 

Vot.  Lxxxrv  7 
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Section  14  gives  a  right  of  action  to  the  widow  and 
children  of  any  person  whose  death  is  occasioned  by  any 
willful  violation  of,  or  willful  failure  to  comply  with,  any  of 
the  provisions  of  the  law. 

Section  20  makes  it  unlawful  for  any  person  to  assume, 
or  attempt  to  discharge,  the  duties  of  a  mine  manager  at  any 
mine  equipped  for  shipping  coal  by  rail  or  water,  or  the 
output  of  which  may  be  twenty-five  or  more  tons  per  day, 
unless  he  shall  hold  a  certificate  of  qualification  from  the 
State  Board  of  Mine  Examiners. 

The  declaration  contained  three  counts,  the  first  of  which 
alleged,  in  substance,  that  the  mining  company  was  operating 
a  coal  mine,  with  tracks,  rooms,  entries  and  switches;  that 
the  output  of  the  mine  was  more  than  twenty-five  tons  per  day; 
that  the  mine  was  equipped  for  shipping  coal  by  rail;  that 
no  flagmen  or  trappers  were  employed  by  the  company  to 
warn  drivers  of  dangerous  obstructions  on  the  tracks  of  the 
mine;  that  the  company  willfully  failed  to  have  in  its  em- 
ploy, on  the  day  of  the  accident,  a  mine  manager  holding  a 
certificate  of  competency  from  the  State  Board  of  Mine 
Examiners;  that  the  company  willfully  violated  the  afore- 
said provisions  of  the  law  by  allowing  its  servants  to  enter 
the  mine  under  such  circumstances;  that  William  G.  Mercer, 
being  in  the  employ  of  the  company,  in  the  discharge  of 
his  duty,  entered  said  mine,  and  drove  certain  cars,  loaded 
with  coal,  over  the  tracks  to  transfer  them  to  the  bottom 
of  the  shaft,  and  while  so  driving,  being  in  the  exercise  of 
ordinary  care  for  his  own  safety,  was  crushed  and  mangled 
bj^^  a  collision  with  another  car,  so  that  he  died  from  the 
effects  thereof;  that  by  reason  of  the  failure  to  observe  said 
statutory  duties  the  injury  was  inflicted. 

The  second  count  alleged  the  same  facts  in  substance,  and 
in  addition  thereto,  alleged  that  the  mining  company  failed 
to  examine  every  morning,  whether  there  was  any  obstruc- 
tion on  the  tracks  of  the  mine,  and  that  it  was  the  duty  of 
the  company  to  permit  no  person  to  enter  the  mine  until  an 
examination  had  been  made  and  reported  in  a  book  kept  for 
that  purpose,  in  a  place  where  the  report  might  have  been 
seen  by  the  employes  of  the  mine. 
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The  third  count  alleges  the  negligence  charged  in  the 
first  two  counts,  and  in  addition  avers  that  if  the  proper 
examination  had  been  made,  and  if  the  duties  alleged  to 
have  been  violated  had  been  discharged,  Mercer  would  not 
have  been  killed. 

No  person  saw  the  accident  at  the  time  of  its  occurrence 
and  it  is  substantially  conceded  that  the  mining  company 
had  no  licensed  mine  manager  or  pit  boss  as  required  by 
law.  The  verdict  of  the  jury,  that  appellant  willfully 
failed  to  employ  a  licensed  mine  manager  or  pit  boss,  was 
right.  The  medical  testimony  left  no  room  for  doubting 
that  Mercer  came  to  his  death  through  a  collision  in  some 
manner. 

The  evidence  showed  that  there  were  nineteen  cars  loaded 
with  coal  standing  on  the  track  in  the  main  entry  and  that 
Mercer  drove  two  other  cars  loaded  with  coal  from  a  cross- 
entry  up  to  where  these  nineteen  cars  were  standing,  and 
it  was  at  this  place  that  he  was  found  shortly  after  the 
injury  by  his  fellow- workmen.  He  had  been  doing  this 
kind  of  work  for  some  time.  It  had  been  the  custom  at 
this  mine,  for  nearly  two  years  prior  to  the  accident,  to 
leave  cars  of  coal  mined  during  the  night  on  the  track  in 
the  main  entry.  The  evidence  shows  that  there  was  a 
driver's  seat  hung  by  means  of  iron  hooks  on  the  front  end 
of  the  first  car  driven  by  Mercer,  and  this  seat  was  still  in 
its  position,  uninjured,  after  the  accident.  Under  such  cir- 
cumstances, it  is  claimed  by  plaintiff  in  error  that  the  evi- 
dence fails  to  show  that  he  was  injured  by  a  collision 
between  the  cars,  especially  as  he  was  found  between  the 
rail  and  the  rib  of  coal,  which  were  four  feet  distant  from 
each  other,  and  that  the  injury  could  not  have  happened  as 
charged  in  the  declaration,  because  he  was  found  in  front 
of  his  trip,  while  the  seat  was  entirely  uninjured. 

Had  plaintiff  in  error  desired  to  establish  this  claimed 
impossibility,  in  order  to  have  made  the  point  clear,  it 
ought  to  have  preserved,  in  the  bill  of  exceptions,  the  plat 
to  which  reference  is  twice  made  in  the  cross-examination 
of  defendant  in  error's  witnesses. 
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As  this  court  understands  the  evidence,  the  main  track 
is  in  the  main  entry  of  the  mine.  Switch  tracks  come  from 
the  cross-entries,  and  by  means  of  frogs  join  on  the  main 
track.  The  end  of  the  nineteen  cars  stood  so  close  to  the 
frog  that  a  car  coming  from  the  switch  track  might  collide 
with  the  end  of  the  cars  on  the  main  track,  or  if  there  were 
no  actual  contact,  a  driver  walking  along  by  the  side  of  his 
car  would  not  have  had  sufScient  room  between  the  cars 
on  the  main  track,  and  the  moving  cars  on  the  switch  track, 
and^so  would  be  squeezed  between  the  sides  of  the  moving 
cars  and  the  standing  cars,  when  the  cars  from  the  switch 
track  were  about  to  take  the  main  track.  If  the  accident 
happened  in  this  way,  the  driver's  seat  would,  of  course,  be 
left  uninjured  in  its  position.  There  is  no  evidence  that  at 
the  time  of  the  accident  or  at  any  other  time,  Mercer  occu- 
pied the  driver's  seat.  Plaintiff  in  error's  argument  merely 
shows  that  the  injury  may  not  have  happened  in  a  particu- 
lar way;  but  since  inferences  may  be  drawn  from  the  facts 
shown  to  have  existed,  that  the  injury  could  have  hap- 
pened in  some  other  way,  and  still  be  the  result  of  a  col- 
lision, we  are  not  justified  in  overturning  the  verdict  of  the 
jury,  for  that  reason. 

There  is  the  testimony  of  a  witness  who  first  saw  Mercer 
after  the  accident,  that  there  was  not  sufficient  space 
between  the  standing  cars  and  the  seat  of  the  moving  cars, 
for  a  man  to  pass  through,  and  so  the  injury  may  have  hap- 
pened while  Mercer  was  on  the  seat,  the  momentum  of  the 
moving  car  being  sufficient  to  cause  the  injury  without 
breaking  the  seat,  Mercer's  body  being  interposed. 

The  question  remaining  is,  whether  the  company  is  liable, 
under  the  facts  that  the  jury  found  or  may  have  found,  from 
Avhat  the  evidence  proves  or  tends  to  prove.  It  is  true  the 
evidence  shows  that  Mercer  knew  these  nineteen  cars  were 
on  the  main  track,  but  the  evidence  is  wholly  wanting  in 
establishing  that  Mercer  knew  the  end  of  these  nineteen 
cars  was  so  close  to  the  switch  track  that  he  could  not  with 
safety  walk  by  the  side  of  his-  car  as  he  approached  the 
main  track  from  the  cross-entry. 
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The  compaay claims  that  Mercer's  place  was  on  the  driver's 
seat,  and  that  if  he  had  been  there  he  would  not  have  been 
injured;  but  the  question  of  Mercer's  care  for  his  own 
safety  at  the  time  of  the  injury  was  fully  and  accurately  sub- 
mi  tte<l  to  the  jury,  by  both  parties,  in  the  instructions  given, 
and  we  are  not  prepared  to  say  in  opposition  to  their  ver- 
dict that  a  driver  in  a  coal  mine  is  negligent  in  the  discharge 
of  his  duties,  merely  because  he  does  not  at  all  times  hold 
to  his  seat. 

We  are  satisfied  that  Mercer  was  killed  by  a  collision  of 
the  cars,  and  whether  he  was  in  the  exercise  of  ordinary  care 
for  his  own  safety  at  the  time  of  the  injury  was  a  question 
of  fact  for  the  jury. 

There  only  remains  to  consider  the  question  of  the  alleged 
negligence  of  plaintiff  in  error  in  not  having  a  licensed  pit 
boss,  as  required  by  the  statute,  and  whether  the  com- 
pany's failure  in  that  regard  was  the  proximate  cause  of  1 
the  injury.  These  were  also  questions  of  fact  for  the  jury 
to  find. 

The  first  instruction  given  for  defendant  in  error  should 
have  been  refused;  but  in  view  of  the  very  full  and  accurate 
instructions  given  for  plaintiff  in  error,  fifteen  in  number, 
we  are  unable  to  say  that  this  instruction  misled  the  jury. 

The  violation  of  a  statute  established  for  the  protection  of 
persons  is  prima  facie  evidence  of  negligence,  and  if  the 
violation  is  likewise  the  proximate  cause  of  the  injury,  a 
person  of  the  class  intended  to  be  protected  by  the  regulation 
is  entitled  to  an  action.  1  Shearman  and  Redfield's  Negli- 
gence, 4th  Ed.,  Sec.  13. 

And  the  question  of  proximate  cause  is  a  question  of  fact 
for  the  jury,  under  proper  instructions.    lb..  Section  55. 

All  the  instructions  given  for  the  plaintiff  in  error  urged 
upon  the  jury  its  non-liability,  unless  it  was  shown  that  the 
failure  to  obey  the  statute  was  both  the  cause  of  the  injury 
and  a  willful  neglect  of  duty.  Once  it  is  established  that 
the  proximate  cause  of  the  injury  is  the  failure  of  the  defend- 
ant to  obey  the  statute,  the  policy  of  the  police  regulations 
contained  in  the  miners'  act  does  not  require  that  either 
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court  or  jury  should  indulge  in  refined  distinctions  as  to 
"assumed  risks"  or  contributory  negligence  on  the  part  of 
the  persons  injured.  Fuel  Co.  v.  Parsons,  38  111  App.  182; 
Catlett  V.  Young,  143  111.  74;  Bartlett  Coal  Co.  v.  Roach, 
68  III.  174;  Litchfield  Coal  Co.  v.  Taylor,  81  111.  590. 

To  knowingly  violate  a  statute  of  this  character,  from 
which  an  injury  results,  is  in  law,  if  not  in  morals,  the 
precise  equivalent  of  willful  injury.  Catlett  v.  Young, 
supra. 

Had  a  licensed  pit  boss  been  employed,  a  proper  discharge 
by  him  of  his  duties  might  have  prevented  the  death  of 
deceased,  at  least  we  are  unable  to  sav  that  it  would  not. 
The  policy  of  this  class  of  legislation  is  such,  it  seems  to  us, 
that  if  the  coal  company  continues  to  violate  the  law  know- 
ingly, and,  contemporaneously  with  the  continued  negligence 
of  the  defendant,  an  injury  happens  to  a  person  of  the  class 
sought  to  be  protected  by  the  provisions  of  the  statute,  and 
a  jury  finds  the  violation  of  the  law  to  have  been  the  cause 
of  the  injury,  then,  before  this  court  ought  to  set  aside  the 
verdict,  there  ought  to  be  an  utter  absence  of  evidence  to 
show  that  the  statutory  negligence  was  the  cause  of  the 
injury.  Nearly  every  instruction  submitted  by  the  plaintiff 
in  error  declared  the  defendant  not  liable  if  Mercer's  own 
acts  or  omissions  contributed  to  the  injury,  and  the  ques- 
tion of  assumed  risks  was  likewise  submitted,  predicated 
upon  the  knowledge  that  Mercer  had  of  the  dangers  and 
hazards  that  surrounded  him.  The  jury,  rightfully,  we 
think,  refused  to  find  that  he  knew  of  these  dangers,  because 
his  knowledge  that  there  were  nineteen  cars  on  the  'track 
was  no  knowledge  that  they  would  be  so  close  to  the  switch 
as  to  interfere  with  him  in  the  discharge  of  his  duties.  The 
evidence,  while  it  shows  that  he  was  "  boss  driver,"  fails  to 
show  that,  as  such  driver,  it  was  his  duty  to  inspect  the  pre- 
cise location  of  the  cars  it  had  been  a  custom,  for  two  years 
prior  to  the  accident,  to  leave  on  the  main  track;  but  it 
would  seem  from  the  evidence  that  such  duties  are  gener- 
ally intrusted  to  flagmen  and  trappers.  To  say  that  Mercer, 
by  continuing  in  the  employ  of  the  mining  company  after 
he  knew  of  its  negligence  in  not  employing  a  licensed  mine 
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manager,  thereby  assumed  all  risks,  is,  under  the  decisions 
above  referred  to,  to  utterly  disregard  the  positive  require- 
ments of  the  statute,  unless  it  had  likewise  been  shown 
that  he  also  knew  the  cars  were  on  the  main  track  and  were 
so  close  to  the  frog  that  in  making  his  trip  he  could  not 
avoid  collision. 

Not  only  the  known  fact  of  the  non-compliance  with  the 
statute  in  failing  to  employ  a  licensed  pit  boss,  but  also  the 
known  existence  of  dangers  that  such  a  pit  boss,  in  the 
due  discharge  of  his  duties,  might  have  provided  for  the 
avoidance  of,  must  be  shown  to  have  been  present  to  the  mind 
of  the  miner  when  he  entered  upon  the  discharge  of  a  duty 
that  brought  him  into  contact  with  such  dangers,  before  the 
miner's  right  to  compensation  will  be  barred.     Such  was  the 
case  of  the  W.  St.  L.  &  P.  Ky.  Co.  v.  Thompson,  15  111.  App. 
117,  where  the  plaintiff  knew  that  the  tumbling-rod  was 
revolving  in  an  exposed  condition,  contrary  w  the  statute, 
but  nevertheless  undertook  to  execute  a  du^  in  proximity 
to  this  rod,  and  that,  too,  without  stopping  the  machine,  as 
he  might  have  done,  he  having  the  entire  charge  and  con- 
trol of  it.    The  very  full  and  accurate  instructions  given 
for  the  plaintiff  in  error  cured  the  defect,  if  any,  in  the 
instructions  of  the  defendant  in  error,  and  thev  likewise 
clearly  presented  all  theories  of  defense  possible  in  the  case. 
The  questions  thereafter  left  were  purely  questions  of  fact, 
and  the  jury  could  not  have  misunderstood  the  case  or  the 
questions  for  them  to  determine.    The  verdict,  which  was 
for  $1,350,  is  not  complained  of  as  excessive,  and  the  judg- 
ment entered  thereon  is  affirmed. 


First  National  Bank  of  Du  Qnoin  t.  William  8.  Keith. 

1.  CrriES  AND  Villages— Poicer  to  Fix  the  Fiscal  Fear.— The  power 
of  municipalities  over  the  fiscal  year  is  given  by  statute  in  general 
terms.  No  prohibition  is  laid  on  the  council  from  again  exercising  the 
power  in  case  an  altered  state  of  affairs  arises  requiring  a  change  in  such 
fiscal  year. 


.183^ 
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2.  Same — Ordinance  Fixing  the  Fiscal  Year—Administrative,'--An 
ordinance  fixing  the  fiscal  year  of  a  municipal  corporation  is  an  admin- 
istrative measure  and  is  subject  to  repeal. 

8.  Sake— -EJ/feci  of  Ordinance  Fixing  the  Fiscal  Fear.— The  fixing 
of  the  fiscal  year  by  ordinance  does  not  repeal  Section  1,  Article  VII, 
Chap.  24,  R.  S. ;  but  simply  supersedes  it  while  the  ordinance  is  in  force, 
and  when  it  is  repealed  the  fiscal  year  is  then  fixed  again  by  the  statute. 

4.  Same— jRni^er  to  Bind  a  Succeeding  Council, — In  administrative 
matters  it  is  not  within  the  power  of  one  city  council .  to  bind  a  suc- 
ceeding council. 

5.  Same — Construction  of  Sections  i,  f  and  3  of  AH,  7,  Chap,  SJ^  R,  8. 
— The  controlling  idea  of  the  legislation  contained  in  Sections  1,  2  and  8 
of  Article  VII,  Chap.  24,  R  S.,  is  that  no  city  council  shall  pass  an  appro- 
propriation  bill,  except  during  the  first  quarter  of  its  fiscal  year,  and 
when  once  it  has  passed  such  a  bill  it  can  not  change  its  fiscal  year 
so  as  to  pass  another  appropriation  bill.  But  a  new  and  incoming 
council,  elected  in  the  fiscal  year  for  which  such  appropriation  bill  is 
passed,  is  not  bound  by  the  ordinance  fixing  the  fiscal  year  by  the  prior 
council,  and  when  once  the  new  council  changes  the  fiscal  year  and 
passes  an  appropriation  bill  during  the  first  quarter  of  the  year,  such 
new  council  will  in  turn  be  bound  by  the  limitation  not  to  pass  another 
appropriation  bill. 

6.  CaECKA— Rights  of  Holders, — A  check-bolder  may  sue  the  bank 
on  which  the  check  is  drawn,  provided  there  is  sufficient  money  of  the 
drawer  on  hand  to  pay  it,  and  while  the  payment  of  a  check  may  be 
countermanded  by  the  drawer,  when  the  same  is  given  without  con- 
sideration, the  payment  of  a  check  indorsed  to  a  bona  fide  holder  can 
not  be  BO  countermanded, 

Assampsit,  on  a  check.  Trial  in  the  Circuit  Court  of  Perry  County; 
the  Hon.  Martin  W.  Schaefer,  Judge,  presiding.  Finding  and  judg- 
ment for  plaintiff;  appeal  by  defendant  Uecu'd  in  this  court  at  the 
February  term,  1899.    Affirmed.    Opinion  filed  September  5, 1899. 

Statement. — This  case  was  tried  before  the  court  and  the 
record  shows  the  following  state  of  facts : 

By  an  ordinance  of  the  city  council  of  the  city  of 
Du  Quoin,  passed  June  11,  1897,  the  fiscal  year  of  the  city 
was  fixed  to  begin  August  1st  thereafter,  and  to  end  July 
31st  the  following  year. 

On  September  18.  1897,  the  city  council,  by  ordinance, 
passed  an  appropriation  bill  containing,  among  other  items, 
one  of  "  $3,500  for  water  works,"  which  a  previous  ordi- 
nance had  provided  should  be  built. 

H.  A.  Keith  &  Co.  did  work  for  the  city,  in  partially 
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constructing  the  works,  to  the  amount  of  $3,000,  for  which 
the  city  paid  in  April,  1898. 

On  May  20,  1898,  the  city  by  ordinance  changed  its  fiscal 
year  so  as  to  begin  on  the  date  established  by  law  for  elec- 
tion of  municipal  officers  of  the  city,  and  to  end  on  the  day 
prior  to  the  city  election  of  the  succeeding  year. 

On  June  10,  1898,  the  city  council  passed  an  appropria- 
tion bill  which  contained  an  item  of  "$9,408  for  water 
works." 

On  August  12,  1898,  the  city  entered  into  a  contract  with 
H.  A.  Keith  ife  Co.,  by  which  the  latter  agreed  to  finish  the 
water  works  for  the  sum  of  $9,408,  the  city  to  pay  $8,000 
of  the  sum  in  cash,  as  the  work  was  done,  and  the  balance 
on  the  completion  of  the  works. 

On  September  9,  1898,  the  city  council  allowed  a  bill  of  . 
"  H.  A.  Keith  &  Co.,  for  labor  and  material  furnished  under 
contract  of  water  works,  $4,000." 

A  warrant  for  the  amount  was  duly  issued,  signed  by  the 
mayor  and  city  clerk. 

W.  A.  Kelley  was  city  treasurer,  and  he  kept  the  funds 
of  the  city  on  deposit  with  appellant,  in  the  name  of  "  W. 
A.  Kelley,  Treas."  In  the  absence  of  special  instructions 
from  Kelley,  appellant  paid  all  warrants  of  the  city  when 
presented.  Before  the  $4,000  warrant  was  presented  to  the 
bank,  Kelley  instructed  the  cashier  of  the  bank  not  to  pay 
it.  On  September  10,  1898,  Keith  &  Co.  presented  the 
warrant  to  the  bank  for  payment,  which  was  refused. 
Thereupon  they- took  it  to  the  city  treasurer,  Kelley,  who 
took  it  up,  and  issued  to  Keith  &  Co.  a  check  on  appellant 
for  $4,000,  signing  it  "  W.  A.  Kelley,  City  Treas."  This 
check  appellant,  claiming  to  act  under  the  directions  of 
Kelley,  refused  to  pay,  notwithstanding  there  was  more 
than  sufficient  funds  standing  to  the  credit  of  "  W.  A. 
Kelley,  City  Treas."  on  the  books  of  the  bank  to  pay  it. 
The  check  went  to  protest  and  afterward  became  the  prop- 
erty of  appellee,  who  brought  suit  on  it  in  assumpsit. 
Several  pleas  were  filed  by  appellant  to  the  declaration, 
setting  up  as  a  defense  that  the  contract  with  the  city  was 
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ultra  vires  and  void.  The  court  rendered  judgment  for  the 
plaintiff  for  the  amount  of  the  check  and  interest,  and  the 
defendant  has  brought  the  case  here  by  appeal. 

Geo.  W.  Wall  and  Benjamin  W.  Pope,  attorneys  for  the 
appellant. 

W.  W.  Clemens  and  W.  A.  Schwartz,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

It  is  contended  by  appellant  that  when  the  city  fixed  and 
declared  by  ordinance  the  beginning  and  termination  of  its 
fiscal  year,  its  power  over  the  subject  was  forever  there- 
after exhausted. 

The  section  of  the  law  under  which  a  city  or  village  is 
given  the  power  to  establish  its  fiscal  year  is  as  follows : 

"  The  fiscal  year  of  each  city  or  village  organized  under 
this  act,  shall  commence  at  the  date  established  by  law  for 
the  annual  election  of  municipal  officers  therein,  or  at  such 
other  times  as  mav  be  fixed  oy  ordinance."  Kurd's  K.  S. 
of  1897,  Chap.  24,  Article  Vll*  Sec.  1. 

It  will  be  seen  that  the  power  of  municipalities  over  the 
fiscal  year  is  given  in  general  terms.  No  prohibition  is  laid 
on  the  council  from  again  exercising  the  power  in  case  an 
altered  state  of  affairs  should  arise  requiring  a  change  in 
the  fiscal  year. 

Such  an  ordinance,  being  an  administrative  measure,  is 
subject  to  repeal.  17  Am.  &  Eng.  Enc'y  of  I^w,  page  246. 
The  fixing  of  the  fiscal  year  by  ordinance  does  not  repeal  the 
section  of  the  law  above  quoted,  but  the  ordinance  simply 
supersedes  the  law  while  the  ordinance  is  in  force,  but  when 
it  is  repealed  the  fiscal  year  is  then  fixed  by  law.  The 
ordinance  of  May  20,  1898,  fixing  the  fiscal  year  the  same 
as  it  was  before  the  adoption  of  the  ordinance  of  June  II, 
1897,  was,  in  effect,  neither  more  nor  less  than  a  repeal  of 
the  latter  ordinance. 

In  all  administrative  matters  it  is  not  within  the  power 
of  one  city  council  to  bind  a  succeeding  council.     But  it  is 
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contended  by  appellant's  counsel  that  because  of  the  fol- 
lowing provision  of  Section  2  of  said  Article  VII,  viz.:  "  No 
further  appropriations  shall  be  made  at  any  other  time 
within  5uch  fiscal  year,"  etc.,  that  the  appropriation  ordi- 
nance of  June  10, 1898,  was  void,  and  in  consequence  no  valid 
contract  could  have  been  made  by  the  city  with  H.  A.  Keith 
&  Co.  The  reason  given  for  this  view  is,  that  when  the 
appropriation  ordinance  of  June  10,  1898,  was  passed,  the 
fiscal  year  that  existed  at  the  time  the  appropriation  ordi- 
nance of  September  18,  1897,  was  passed  had  not  expired, 
and  hence  two  appropriation  ordinances  were  passed  within 
the  fiscal  year  as  fixed  by  the  ordinance  of  June  11,  1897. 
But  this  reasoning  ignores  the  repeal  of  the  ordinance  of 
June  11,  1897,  by  the  ordinance  of  May  20,  1898. 

What  is  prohibited  by  section  2  of  the  article  referred 
to  is  that  no  single  council  shall  pass  more  than  one  appro- 
priation ordinance,  and  since  the  two  appropriation  ordi- 
nances were  passed  by  separate  councils  neither  appears  to 
have  been  passed  in  violation  of  the  law. 

The  controlling  idea  of  the  legislation  contained  in  sec- 
tions 1,  2  and  3  of  the  article  is,  that  no  city  council  shall 
pass  an  appropriation  bill,  except  during  the  first  quarter 
of  its  fiscal  year,  and  that  when  once  the  council  has  passed 
such  a  bill,  such  council  can  not  change  its  fiscal  year  so  as 
to  pass  another  appropriation  bill.  But  why  should  a  new 
and  incoming  council,  elected  in  April  of  each  year,  be 
bound  by  the  ordinance  fixing  the  fiscal  year  by  the  prior 
council  ?  When  once  the  new  council  changes  the  fiscal 
year,  and  passes  an  appropriation  bill  during  the  first 
quarter  of  that  year,  such  new  council  will  in  turn  be 
bound  by  the  limitation  not  to  pass  another  appropriation 
bill;  and  in  this  way  each  council  can  only  pass  one  appro- 
priation bill. 

It  is  hard  to  see  how  there  was  an  increase  in  the  expendi- 
ture of  the  city's  money  in  the  appropriations  for  the  years 
1897  and  1898  by  the  mere  change  of  the  fiscal  year.  A 
kindred  question  of  power  was  before  the  Supreme  Court 
in  Swarth  v.  People,  109  111.  62h 
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Under  Section  8  of  Article  X  of  said  Chapter  24,  the 
municipal  year  was  the  time  elapsing  between  the  annual 
elections,  unless  otherwise  provided  by  ordinance.  The 
municipal  year  of  the  city  of  Chicago,  not  having  been 
fixed  by  ordinance,  commenced  on  the  7th  day  of  April, 
1883,  and  ended  on  April  1, 1884,  that  municipal  year  being 
less  than  a  calendar,  year.  Power  46  of  Article  V  of  said 
chapter,  prohibited  the  city  council  from  granting  liquor 
licenses  for  a  longer  period  than  the  municipal  year  in  which 
they  should  be  granted;  such  licenses  were  granted  in  the 
month  of  June,  1883,  to  expire  April  7, 1884,  pursuant  to  an 
ordinance  fixing  the  municipal  year  to  expire  at  that  date; 
hence,  in  strictness  of  construction,  all  licenses  issued  to 
expire  later  than  April  1, 1884,  ought  to  have  been  deemed 
Invalid. 

It  is  true,  the  court  says  that  the  licenses  would  in  any 
event  be  valid  up  to  April  1,  1884;  but  the  court  also  says 
"  that  the  city  council  had  full  power  to  change  the  mu- 
nicipal 3'ear." 

As  to  the  check  upon  which  this  suit  is  brought,  and 
which  took  up  the  warrant  drawn  on  the  city  treasurer,  it 
was  sisrned  "  W.  A.  Kellev,  Citv  Treas." 

Kelley,  after  its  issuance,  directed  the  bank  not  to  pay 
it,  hence  it  is  argued  that  the  check  was  drawn  on  Kelley's 
private  funds,  and  that  he  had  the  right  to  countermand  its 
payment.  Kelley  admits  he  had  no  private  funds  in  the 
bank.  Under  Section  5,  of  Article  VII  of  said  Chapter  24, 
the  city  treasurer  must  have  kept  his  books  and  accounts  in 
such  manner  as  the  ordinances  of  the  city  required. 

We  therefore  assume  that  the  manner  in  which  Mr. 
Kelley  kept  the  accounts  was  in  obedience  to  law,  and  not 
in  defiance  thereof.  When  the  warrant  was  drawn  on  him, 
and  ho  took  it  up,  this  act  constituted  the  last  step  of  the 
ministerial  duties  by  which  the  city  of  Du  Quoin  appropri- 
ated its  money  to  H.  A  Keith  ife  Co. 

The  attempted  countermand  of  payment  of  the  check 
was  a  nullity,  because  it  was,  under  the  assumption,  made 
the  act  of  the  city  of  Du  Quoin,  and  the  countermand  ought 


FoucTH  DisTEiCT — Februaey  Term,  1899.  109 

Trendiey  ▼.  St  Louis  &  BeUeville  Rapid  Transit  Co. 

to  have  come  from  the  same  power  that  issued  it.  But  if 
it  be  admitted  that  this  countermand  of  payment  made  by 
Kelley  was  the  act  of  the  city,  there  was  a  good  and  law- 
ful consideration  for  the  check. 

In  this  State  a  checkholder  mav  -sue  the  bank  on  which 
it  is  drawn,  provided  there  is  sufficient  money  on  hand  to 
pay  it.  Merchant's  National  Bank  v.  Ritzinger,  20  111.  App. 
27.  And  while  the  payment  of  a  check  may  be  counter- 
manded, when  the  same  is  given  without  consideration 
(Public  Grain  and  Stock  Exchange  v.  Kune,  20  111.  App. 
137),  the  payment  of  a  check  indorsed  to  a  honafide  holder 
can  not  be  countermanded  by  the  drawer,  ttnion  National 
Bank  v.  Oceana  County  Bank,  80  111.  212.  But  the  case  of 
a  payee  who  holds  a  check  for  value  received  by  the  drawer 
is  not  different  from  that  of  a  hona  fide  purchaser,  as  to 
rights  created  under  it. 

We  are  of  opinion  that  the  judgment  of  the  Circuit 
Court  is  right,  and  it  is  affirmed. 

Me.  Justice  Worthington. 

I  concur  in  the  conclusion  reached,  but  not  in  the 
reasoning  by  which  it  is  reached. 


Henry   Trendiey  v.   St.  Louts  and   Bellevtlle   Rapid 

Transit  Co.,  for  the  use  of  William  H.  Bennett 

and  A.  A.  Hnnt^  Partners^  etc. 

1.  Garnishment— Ltd6i7%  of  Holdera  of  Stock  Not  Fully  Paid  for, 
— A  transfer  of  stock  in  a  corporation  known  by  the  transferee  not  to 
have  been  fuUy  paid  for,  makes  hira  liable  as  garnishee  for  debts  of  the 
corporation. 

Gami8hment.->Trial  in  the  City  Court  of  East  St  Louis;  the  Hon. 
Silas  Cook,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff; 
appeal  by  defendant  Heard  in  this  court  at  the  February  term,  1899. 
Affirmed.    Opinion  filed  September  5, 1899. 
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Messick  &  Movers,  attorneys  for  appellant. 

A  stockholder  who  buys  stock  on  the  market,  which  the 
officials  of  the  company  represent  as  paid  up  stock,  is  not 
liable  to  the  creditors  of  the  company  on  said  stock,  although 
it  might  afterward  turn  out  that  it  was  not  fully  paid  up 
stock.  Cook  on  Stock  and  Stockholders,  Vol.  1,  3d  Ed*., 
Sec.  50;  DuPont  v.  Tilden,  42  Fed.  Rep.  87;  Johnson  v. 
LuUman,  15  Mo.  App.  55;  Erskine  v.  Lowenstein,  82  Mo. 
301;  Coleman  v.  Howe,  154  111.458;  Sprague  v.  Nat'l  Bank 
of  America,  172  HI.  149;  Erskine  v.  Lowenstein,  11  Mo.  App. 
595;  Steacy  v.  L.  R,  etc.,  R.  R.  Co.,  5  Dill.  348;  Burkin- 
shaw  V.  Nicolls,  L.  R.  3  App.  Cs.  1004. 

Hamill  &  Borders,  attorneys  for  appellee. 

Mr.  Justice  Bioelow  delivered  the  opinion  of  the  court. 

This  appeal  comes  from  the  City  Court  of  East  St.  Louis, 
challenging  a  judgment  in  the  sum  of  $381.50,  in  favor  of 
Bennett  &  Hunt  against  Ilenry  Trendley,  as  garnishee. 

The  St.  Louis  &  Belleville  Rapid  Transit  Company  was 
organized  in  1896,  for  the  purpose  operating  an  electric 
street  railroad  between  East  St.  Louis  and  Belleville,  in  St. 
Clair  county,  this  State. 

The  corporation  had  a  capital  stock  of  $300,000.  It  was 
intended  to  build  the  road  on  the  St.  Clair  county  turn- 
pike, thereby  saving  expense  in  its  construction.  Appel- 
lant owned  116  acres  of  land  in  Winstanlev  Park,  and  this 
land  abutted  on  the  turnpike.  Eighty  acres  of  it  was  sold 
to  H.  P.  Taussig  and  nine  associates,  who  were  the  corpo- 
rators of  the  company.  Taussig  was  the  president,  and 
was  in  possession  of  fifty-one  per  cent  of  the  capital  stock. 

Appellant  admitted,  upon  the  trial,  that  he  had  been 
before  the  city  council  of  East  St.  Louis  for  the  purpose  of 
getting  a  franchise  in  that  city  for  tracks  in  the  streets. 
The  road  was  not  built,  and  whether  any  of  its  capital 
stock  was  ever  paid  for  the  evidence  fails  to  show,  and  the 
road  seems  not  to  have  had  any  property  beyond  its  fran- 
chise to  be  a  corporation;  at  least  appellant  knew  of  no 
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such  property  at  the  time  he  acquired  his  stock  in  the  com- 
pany. 

Appellant  testified  that  on  December  3,  1896,  he  bought 
100  shares  of  the  stock  from  Taussig,  payjng  him  therefor 
the  sum  of  $2,500.  He  had  spoken  to  Taussig  a  day  or 
two  before  he  purchased  the  stock  about  the  matter,  and  on 
December  3d  he  went  to  Taussig's  office  and  there  got  his 
certificate  of  stock,  which  had  already  been  signed  by  the 
secretary  of  the  company.  Taussig  filled  it  out  and  affixed 
to  the  certificate  his  own  name  as  president. 

He  further  testified  that  he  bought  the  stock  as  a  specu- 
lation, at  twenty-five  cents  on  the  dollar,  and  that  he  didn't 
know  whether  the  company  owned  any  property  or  not; 
that  Mr.  Taussig  represented  to  him  that  the  stock  was 
fully  paid  up,  and  that  he  relied  on  Taussig's  representa- 
tions., not  knowing  that  the  stock  was  not  fully  paid  for. 
He  denied  that  he  was  a  subscriber  for  stock,  and  he  swore 
that  the  stock  came  to  him  as  transferee,  from  Taussig,  but 
he  also  swore  that  the  reason  he  bought  the  stock  was  that 
he  wanted  to  help  the  enterprise  along. 

Bennett  &  Hunt  had  recovered  a  judgment  against  the 
company  for  the  sum  of  $350  and  costs.  An  execution  had 
been  issued  and  returned  "  no  property  found,"  and  there- 
upon they  brought  this  action  in  the  name  of  the  company, 
for  their  use,  against  appellant  as  garnishee.  Interroga- 
tories were  filed,  the  garnishee  answered  them,  and  appellee 
took  issue  on  the  truth  of  the  answers.  The  cause  was  tried 
upon  the  issues  so  made  up,  and  the  jury  found  for  the 
plaintiflf  in  the  amount  of  the  judgment. 

The  questions  raised  on  this  record  are  largely  questions 
of  fact,  and  the  verdict  of  the  jury  was  reached  with  instruc- 
tions given  for  appellant  that  presented  the  law  for  him  as 
favorable  as  possible. 

It  is  complained  that  the  first  instruction  given  was  not 
founded  on  the  evidence,  because  it  submitted  to  the  jury  the 
question  whether  appellant  was  an  original  subscriber  to  the 
stock.  In  this  contention  we  do  not  concur.  Appellant 
says  he  wanted  to  help  the  enterprise  along;  how  could  he 
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do  this  if  he  purchased  Taussig's  stock?  The  money  would 
be  Taussig's  and  might  help  him  along,  but  if  the  stock  was 
really  Taussig's  property,  we  are  unable  to  see  how  its  sale 
to  appellant  could  help  the  company.  The  evidence  fur- 
nished a  legitimate  basis  to  found  this  instruction  on, 
because  if  the  stock  stood  in  Taussig's  name,  and  if  defend- 
ant, by  the  $2,500  payment  for  the  stock,  assisted  the  cor- 
poration, it  must  have  been  because  Taussig  was  his  agent 
and  had  subscribed  for  this  stock  for  defendant,  and  so 
made  defendant  liable  as  for  a  subscription  for  stock.  1  Cook 
on  Stockholders,  Sees.  68,  249  (2d  Ed.).  It  is  only  the  appli- 
cation of  the  familiar  rule  of  holding  an  undisclosed  princi- 
pal liable  when  discovered. 

If  this  view  of  the  matter  is  extreme,  it  is  so  only  on  the 
facts,  and  the  supposed  wrong  comes  from  the  jury;  the 
evidence  tended  to  prove  the  fact,  and  it  was  for  the  jury  to 
say  whether  the  fact  existed.  However,  appellant  had 
unquestioned  knowledge  of  the  origin  of  this  enterprise;  its 
progress;  that  at  the  time  he  bought  this  stock  nothing  had 
been  done  by  the  corporation  in  the  execution  of  its  pur- 
pose to  become  a  road  of  active  existence.  At  such  time 
he  bought  stock  at  twenty-five  cents  on  the  dollar  from  a 
man  who  doubtless  was  as  eager  as  appellant  for  a  ^^  No.  1 
investment." 

We  think  the  evidence  fully  warranted  the  jury  in  their 
finding  that  appellant  knew  that  the  stock  was  not  fully 
paid  up,  and  that  under  this  view  of  the  case  he  is  liable  as 
transferee  of  stock  known  by  him  not  to  have  been  fully 
paid  for.  1  Cook  on  Stockholders,  Sees.  49,  50;  Coleman  v. 
Howe,  154  111.  471. 

Other  errors  as  to  the  admission  and  exclusion  of  evi- 
dence are  assigned,  but  admitting  the  errors,  we  are  unable 
to  see  that  they  are  of  sufiBcient  importance  to  have  changed 
the  verdict  of  the  jury^  and  hence  the  judgment  is  affirmed. 


Fourth  District — February  Term,  1899.  113 

City  of  Marion  ▼.  Robertson. 


City  of  Marion  t.  Martin  W.  Robertson. 

1 .  CmES  AND  Villages— FaZidify  of  Ord«ia«c€«.— Cities  and  villages 
incorporated  under  the  general  law  have  no  power  to  pass  an  ordinance 
providing  that  no  building  or  structure  of  any  kind  shaU  be  erected  on 
any  lot  fronting  or  joining  the  public  square,  or  on  any  street  or  alley 
within  170  feet  thereof,  unless  such  building  or  structure  or  the  out- 
side walls  thereof  shall  be  composed  of  stone  or  brick.  And  that  all 
buildings  erected  within  such  limits  shall  have  outside  walls  of  not 
less  than  twelve  inches  in  thickness,  and  if  more  than  one  story  in 
height  above  the  basement,  the  wall  above  the  second  story,  except 
front  and  rear  walls,  to  at  least  twelve  inches  above  the  roof. 

2.  Sabce — Ordinances  Ultra  Vires. — An  ordinance  of  a  city  incor- 
porated under  the  general  law  which  prohibits  the  erection  of  a  building, 
unless  such  building  or  the  outside  walls  thereof  shall  be  composed  of 
brick  or  stone,  is  broader  than  is  authorized  by  Sections  61  and  62  of 
Chapter  24,  R.  S.,  and  is  ttltra  vires. 

Salt  to  Recover  a  Fine  for  a  violation  of  a  city  ordinance.  Trial  in 
the  Circuit  Court  of  Williamson  Counly,  on  appeal  from  a  justice  of  the 
peace;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Verdict  and 
judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  this  court  at 
the  Febi-uary  term,  1899.    Affirmed,    Opinion  filed  September  5,  1899. 

Clemens  &  Waedeb,  attorneys  for  appellant. 

The  ordinance  may  be  too  comprehensive  in  its  provis- 
ions and  cover  cases  which  the  city  has  no  power  to  con- 
trol, but  that  is  no  reason  why  the  court  should  refuse  to 
enforce  it  in  cases  over  which  the  power  of  the  city  is  un- 
questionable. Kettering  v.  The  City  of  Jacksonville,  50  111. 
41;  Donnersberger  v.  Pendergrast,  128  111.  230;  Walker  v. 
The  People,  170  111.  413;  City  of  Quincy  v.  Warfield,  25  111. 
317;  White  v.  City  of  Alton,  149  111.  626. 

TouNo  &  MoBRis  and  A.  J.  Kimmel,  attorneys  for  ap- 
pellee. 

The  legislature  confers  the  right  on  cities  and  villages  to 
establish  fire  limits,  within  which  wooden  buildings  shall 
not  be  erected  or  repaired.  Subsection  62  of  Sec.  62,  Art. 
V,  Chap.  24,  R.  S.  1897. 
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The  powers  of  public  corporations  are  either  expressed  or 
implied;  express  powers  are  the  legislative  act  under  which 
they  exist,  conferred  and  expressed  in  terms.  Cooley's 
Const.  Lira.  (3d  Ed.)  194. 

The  power  of  municipal  corporations  to  make  by-laws  is 
controlled  by  the  Constitution  of  the  United  States  and  of 
the  State  which  creates  them,  and  must  be  in  harmony 
with  the  general  laws  of  the  State  and  the  provisions  of  the 
charter;  if  in  conflict  with  either,  the  by-law  must  give  way. 
Cooley's  Const.  Lim.  (3d  Ed.)  19S,  199. 

Municipal  by-laws  must  also  be  reasonable;  whenever 
they  appear  not  to  be  so  the  court  must,  as  a  matter  of  law, 
declare  them  void.  Ibid.  200.  Petersburg  v.  Metzker, 
21  111.  205. 

By  the  act  relating  to  municipal  institutions  the  corpo- 
ration of  Loronto  was  authorized  to  pass  by-laws,  among 
other  things,  to  prevent  the  erection  of  wooden  buildings 
within  such  parts  of  the  city  as  the  corporation  might 
define.  The  city  council  accordingly  passed  a  by-law 
defining  what  were  termed  the  fire  limits  of  the  city,  and 
prohibiting  the  erection  of  any  building  within  such  limits 
other  than  of  stone,  brick,  iron  or  oth^r  material  of  an 
incombustible  nature.  Held,  that  the  by-law  was  void. 
The  Attorney  General  v.  Campbell,  19  Grant's  Ch.  Eep. 
1S72,  1873,  p.  299. 

Mr.  Justice  Woethinoton  delivered  the  opinion  of  the 
court. 

This  was  a  suit  to  recover  a  fine  for  the  violation  of  a 
city  ordinance,  commenced  before  a  justice,  where  a  fine 
was  imposed.  Upon  appeal  to  the  Circuit  Court  an  objec- 
tion to  the  introduction  of  the  ordinance  in  evidence 
was  maintained,  and  the  jury  instructed  to  find  for  appel- 
lee. The  question  involved  in  the  appeal  is  the  validity  of 
the  ordinance. 

The  complaint  charges  appellee  with  "violation  of 
Sections  1  to  6  of  Ordinance  17  of  the  city  of  Marion,  *  * 
by  erecting  a  part  of  a  building  in  said  city  within  less 
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than  170  feet  of  the  public  square ;  *  *  «  the  outer 
walls  thereof  are  neither  brick  nctc  stone." 

The  only  evidence  oflFered  was  Ordinance  No.  17,  Sections 
1  to  6,  inclusive,  and  Section  1  of  Ordinance  No.  40,  which 
is  an  amendment  of  Section  2  of  Ordinance  No.  17. 

It  does  not  appear  from  the  complaint  nor  from  the  evi- 
dence what  material  appellee  used  in  erecting  "  a  part  of  a 
building."  The  sole  charge  is  that  "  the  outer  walls  are 
neither  brick  nor  stone."  This  being  a  suit  to  recover  a 
penalty,  a  clear  violation  of  a  valid  ordinance  must  be 
proven. 

The  sixty-first  and  sixty-second  clauses  of  Section  82, 
Chapter  24,  of  the  Revised  Statutes  (Kurd's  edition),  entitled 
"  Cities,  Villages  and  Towns,"  conferring  powers  on  munici- 
pal corporations,  reads  as  follows : 

"Sixty-first. — To  prescribe  the  thickness,  strength  and 
manner  of  constructing  stone,  brick  and  other  buildings, 
and  construction  of  tire  escapes  therein. 

"  Sixty -second. — The  city  council  and  the  president  and 
trustees  in  villages,  for  the  purpose  of  guarding  against  the 
calamities  of  fire,  shall  have  power  to  prescribe  the  limits 
within  which  wooden  buildings  shall  not  be  erected  or 
placed  or  repaired,  without  permission,  and  to  direct  that 
all  and  any  new  buildings  within  the  fire  limits,  when  the 
same  shall  have  been  damaged  bv  fire,  decay  or  otherwise, 
to  the  extent  of  fifty  per  cent  of  the  value,  shall  be  torn 
down  or  removed,  and  to  prescribe  the  manner  of  ascertain- 
ing such  damage." 

The  sections  of  Ordinance  No.  17,  as  amended  by  Ordi- 
nance No.  40,  offered,  material  to  be  considered,  is  as  follows : 

"  No  building  or  structure  of  any  kind  or  description  shall 
be  erected  or  constructed  on  any  lot  or  block,  or  any  frac- 
tion of  any  lot  or  block,  fronting  or  joining  the  public 
square,  or  'within  170  feet  of  the  public  square,  nor  shall 
there  be  erected  or  constructed  any  building  or  structure 
of  any  kind  on  any  street  or  alley  within  170  feet  of  the 
public  square,  unless  such  itdlding  or  structure^  or  the  out- 
side waUs  thereof y  shall  he  composed  of  stone  or  hrick^  and 
all  buildings  which  may  hereafter  be  erected  within  the 
limits  above  mentioned  "shall  have  outside  walls  of  not  less 
than  twelve  inches  in  thickness,  and  if  any  building  shall  be 
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more  than  one  story  in  height  above  the  basement,  the 
wall  above  the  second  story,  except  front  and  rear  walls, 
shall  extend  at  least  twelve  inches  above  the  roof." 

It  is  conceded  by  appellant  that  the  portion  of  section  2 
which  prohibits  the  erection  of  any  building, "  unless  such 
building  or  structure  or  the  outside  walls  thereof  shall  be 
composed  of  brick  or  stone,"  is  broader  than  is  authorized 
by  sections  61  and  62  of  chapter  24,  cited  sujpra.  This  being 
so,  that  portion  of  the  ordinance  is  vltra  vires  and  invalid. 
But  appellant  insists  that  other  sections  of  the  ordinance 
are  authorized  and  valid  and  that  appellee  might  be  con- 
victed for  their  violation.  This  might  be  true  if  the  com- 
plaint charged  him  with  the  violation  of  these  sections. 
But  it  does  not.  It  charges  appellee  with  erecting  a  por- 
tion of  a  building  whose  "  outer  walls  are  neither  brick  nor 
stone."  In  other  words,  the  complaint  charges  appellee 
with  violating  a  section  of  an  ordinance  that  the  city  coun- 
cil had  no  authority  to  pass.    Judgment  affirmed. 


St.  Louis  Merchants'  Bridge  Terminal  By.  Go.  v.  Gabriel 

Pepper. 

1.  Pleadings— Jn  Actions  for  Damages  Occfisioned  by  the  Flooding 
of  Land  and  Consequent  Injury  to  Crops. — A  declaration  in  an  action 
on  the  case  for  damages  occasioned  by  the  flooding  of  land  and  conse- 
quent injury  to  crops  which  does  not  aver  that  condition  of  dominant 
and  servient  estates  necessary  to  a  recovery  on  the  theory  that  the  water 
was  surface  water,  is  not  sufficient  to  try  the  case  on  the  theory  that 
the  water  in  question  was  surface  water. 

2.  Same— /n  Actio7is  for  Obstructing  Watercourses.— In  an  action 
fcyr  obstinicting  a  natural  watercourse,  the  omission  from  the  declara- 
tion of  an  allegation  that  the  stream  in  question  was  a  natural  water- 
course is  fatal. 

8.    Damages — Flooding  of  Land  and  Consequent  Injury  to  Crops, — 
Damages  for  the  injury  or  destruction  of  growing  crops  are  the  value 
of  such  crops  at  the  time  they  are  injured  or  destroyed. 

Action  in  Case, — ^Damages  by  water.  Trial  in  the  Circuit  Court  of 
Madison  County;  the  Hon.  William  Habtzeix,  Judge,  presiding.    Ver- 
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diet  and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in  this 
court  at  the  February  term,  1809.  Reversed  and  remanded.  Opinion 
filed  September  5,  1899. 

W.  A.  HowETT  and  Alex.  W.  Hope,  attorneys  for  ap- 
pellant. 

The  measure  of  damages  in  this  case  was  the  value  of 
plaintiff's  crop  at  the  time  it  was  destroyed,  on  the  18th 
of  April,  1897.  Sutherland  on  Damages,  VoL  1,  p.  194; 
Ohio  &  M.  K.  R.  Co.  v.  Nuetzel,  43  111.  App.  108. 

R.  J.  Brown  and  W.  P.  Bradshaw,  attorneys  for  appellee. 

A  person  is  liable  for  diverting  surface  water  from  its 
natural  course  onto  the  land  of  another,  resulting  in  an 
injury  to  that  of  another.  St.  L.  R.  R.  Co.  v.  Hurst,  25  IlL 
App.  98;  C.  &  A.  R.  R.  Co.  v.  Riley,  25  111.  App.  569. 

The  owner  of  the  servient  heritage  has  no  right  to  throw 
back  the  natural  flow  of  water  upon  the  owner  of  a  domi- 
nant estate.  Groff  v.  Ankenbrandt,  124  111.  53;  19  111. 
App.  148. 

Mr.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant, in  the  Circuit  Court  of  Madison  County,  to  recover 
damages  sustained  by  appellee,  occasioned  by  the  flooding 
of  his  land  and  consequent  injury  to  his  crops. 

Trial  by  jury.  Verdict  and  judgment  in  favor  of  appel- 
lee against  appellant. 

The  amended  declaration  on  which  this  case  was  tried  is 

as  follows: 

"  For  that,  whereas,  the  plaintiff  was,  on  the  first  day  of 
June,  A.  D.  1897,  and  a  long  time  prior  thereto  had  been, 
in  possession  of,  using  and  occupying  the  following  de- 
scribed real  estate,  to-wit :  A  tract  of  land  consisting  of 
250  acres  off  the  south  end  of  Lohr  tract  on  Carr  Island, 
in  Section  26;  same  tract  bounded  on  south  by  Brynes 
tract;  same  on  east  by  Carr  Slough,  on  the  west  by  the 
Mississippi  River,  and  on  the  north  by  the  north  line  of 
Section  26,  Township  3,  Range  10,  west  of  the  third  Prin- 
cipal Meridian,  in  the  County  of  Madison  and  State  of  lUi- 
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nois,  which  said  tract  of  land  was,  and  prior  thereto  had 
been,  used  for  affricultural  purposes  b}'  plaintiff,  and  along 
the  east  of  the  above  described  tract  was  what  is  known  as 
"Carr  Slough,"  a  slough  often  filled  with  water,  and  if  left 
unobstructed,  would  carrv  the  water  passing  through  said 
slough  without  material  damage  to  the  occupants  of  land 
on  Carr  Island. 

"  And  the  plaintiff  avers  that  the  defendant,  well  know- 
ing the  premises  prior  to  the  time  above  named,  con- 
structed or  caused  to  be  constructed,  a  dam  or  dyke  across 
Carr  Slough,  a  short  distance  south  of  the  land  then  occu- 
pied and  tilled  by  the  plaintiff,  against  the  protest  of 
plaintiff,  whereby,  and  by  means  of  which  construction  of 
said  dam  or  dyke,  the  water,  which  would  naturally  pass 
through  Carr  Sfough  and  thence  into  the  Mississippi  lliver, 
was  caused  to  be  obstructed,  and  for  that  reason  did  over- 
flow the  lands  then  occupied  by  the  plaintiff  as  above  de- 
scribed, and  did  destroy"  his  crops,  consisting  of  wheat,  corn 
and  potatoes;  and  the  plaintiff  further  avers  that  by  rea- 
son of  the  construction  of  said  dyke  or  dam,  the  plaintiff 
was  confined  on  the  above  described  tract  of  land  for  more 
than  three  months,  and  was  unable  to  leave  the  tract  of 
land  where  he  then  lived  to  attend  to  his  ordinary  business 
outside  of  tilling  the  above  described  tract  of  land.  Where- 
by the  plaintiff  has  been  damaged  $1,900." 

Carr  Slough  extends  substantially  north  and  south,  but 
it  is  not  open  to  the  river  at  the  south  end.  The  Mer- 
chants' Bridge  extends  east  and  west  across  Carr  Slough 
and  westward  across  the  Mississippi  River.  The  dj^ke 
complained  of  is  an  embankment  made  by  the  Merchants' 
Bridge  and  Terminal  Company  by  filling  in  with  earth 
under  the  trestlework  supporting  the  bridge  or  approach 
where  it  crosses  the  slough.  The  land  lying  between  the 
slough  and  the  river  is  called  Carr  Island.  Appellee's  land 
is  on  Carr  Island,  about  fourteen  hundred  feet  north  of  the 
Merchants'  Bridge  and  immediately  west  of  the  slough. 
The  general  lay  of  the  land  on  that  part  of  the  island, 
except  some  ridges  and  swales,  is  almost  level,  but  it  inclines 
or  falls  slightly  to  the  west  and  south,  toward  the  river. 

Appellee  and  those  occupying  the  land  on  the  island  as 
far  south  of  him  as  to  the  bridge,  had  constructed  and  for 
many  years  maintained  a  levee  or  embankment  along  the 
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west  bank  of  the  slough,  between  the  slough  and  their  land, 
to  prevent  the  water,  when  the  slough  arose  above  its  banks, 
from  flowing  over  their  land  on  its  wav  to  the  river.  After 
the  Bridge  Company  had  constructed  its  embankment, 
appellee  and  his  neighbors  joined  their  levee  onto  it.  The 
slough  sometimes  arose  above  its  banks  on  account  of  high 
water  in  the  river  north  of  the  bridge,  and  sometimes  on 
account  of  backwater  from  a  point  a  long  distance  south  of 
the  bridge.  About  the  18th  day  of  April,  1897,  the  water  in 
the  river  was  very  high,  and  arose  in  Oarr  Slough  so  that  it 
broke  over  appellee's  levee  and  flooded  and  damaged  his 
croj)s.  Appellee  claims  that  this  was  caused  by  appellant's 
embankment  at  the  bridge. 

No  attempt  was  made  on  the  trial  to  prove  that  Carr 
Slough  was  a  natural  water-way.  Counsel  for  appellee  in- 
their  brief  admit  that  it  was  not  proven,  and  state  that  the 
amended  declaration  contains  no  such  averment,  and  claim 
that  they  "  proceeded  on  the  theory  that  the  water  in  Carr 
Slough  was  surface  water  and  its  natural  flow  was  impeded 
by  the  embankment  constructed  by  appellant." 

A  careful  examination  of  the  record  discloses  that  the 
case  was  not  tried  on  the  theory  that  the  water  was  surface 
water,  but  was  tried  on  the  theory  that  the  slough  was  a 
natural  water-way  and  that  appellant  had  dammed  it  up 
and  thereby  thrown  the  water  back  upon  appellee,  an  abut^ 
ting  proprietor.  In  such  case,  without  proof  that  the  slough 
was  a  natural  water-way  the  judgment  can  not  be  sustained. 

Both  the  declaration  and  the  evidence  fall  short  of  aver- 
ring and  establishing  that  condition  of  dominant  and 
servient  estate  necessary  to  a  recovery  on  the  theory  that 
the  water  was  surface  water. 

Appellant  urges  as  further  grounds  for  reversal  that  the 
evidence  does  not  show  appellee's  interest  in  the  land  or 
that  he  occupied  the  Lohr  tract,  and  that  it  does  not  shou^ 
that  it  was  the  land  alleged.  Appellee  testified  that  he 
was  in  possession  of  it,  that  it  was  the  land  "  described  in 
the  declaration,"  and  that  he  rented  it  from  Annie  Lohr, 
wife  of  Captain  John  Lohr.    We  think  that  is  suflBcient. 
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Appellant  also  urges  that  the  court  erred  in  admitting 
the  notice  in  evidence.  We  are  of  opinion  that  this  error 
is  not  well  assigned,  nor  do  we  see  any  valid  objection 
to  the  admission  of  the  photograph  complained  of  by 
appellant. 

If  any  damages  for  the  improper  destruction  of  appellee's 
growing  crops  are  recoverable  in  this  case,  the  value  of 
such  growing  crops  at  the  time  they  were  injured  or 
destroyed,  is  the  true  measure  of  damages. 

The  court  gave  the  jury  on  behalf  of  appellee  the  follow- 
ing instruction : 

'•'  The  court  instructs  the  jury  that  no  one  has  a  right  to 
dam  up  water  so  as  to  prevent  its  natural  flow  to  the  injury 
of  another  without  malcing  him  just  compensation,  and  if 
the  jury  believe  from  the  evidence  in  this  case  that  the 
defendant  railway  company,  by  its  officers,  servants,  agents 
or  employes,  built  a  dam  or  dyke  across  Carr  Slough  and 
thereby  dammed  up  the  water  in  said  slouch  so  as  to  pre- 
vent its  natural  flow,  and  by  reason  thereof  the  plaintiff's 
crops,  or  any  portion  thereof,  were  flooded  or  destroyed, 
then  the  jury  should  And  the  issue  for  the  plaintiff,  and 
assess  his  damages  at  such  a  sum  as  they  may  tnink  just  and 
proper  under  all  the  evidence  in  this  case." 

Instead  of  giving  to  the  jury  for  their  guidance  the  law 
as  to  measure  of  damages,  the  court  in  this  instruction,  in 
effect,  authorizes  them  to  assess  plaintiff's  damage  according 
to  any  notion  of  justice  that  might  prevail  in  their  minds — 
makes  them  judges  of  the  law. 

Under  the  law  and  evidence  in  this  case  the  damages 
assessed  by  the  jury  appear  to  us  to  be  excessive,  and  the 
giving  of  this  instruction  was  prejudicial  error.  The 
instruction  also  assumes  that  the  water  naturally  flowed  in 
Carr  Slough. 

To  our  minds  the  trial  court  did  not  err  in  refusing  to 

sustain  appellant's  motion  to  direct  the  jury  to  find  for 

appellant,  and  as  this  will  be  remanded  and  may  be  tried 

again,  we  purposely  refrain  from  discussing  the  weight  of 

'  the  evidence. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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Hervey  N.  BIchey  y.  L.  W.  Ford. 

1.  Demand— J»  Replevin, — Where  the  possession  of  property  is  tor- 
tious no  demand  for  possession  of  it  by  a  plaintiff  in  replevin  is  neces- 
sary before  bringing  suit. 

2.  Landlord  and  Tenant— UtgrTif  to  Hold  a  TenanVs  Crop,— Where 
a  landlord  has  expended  money  or  has  become  obligated  to  pay  money 
for  twine,  or  for  harvesting  a  crop,  or  for  any  other  necessaiy  purpose 
in  saving  the  crop,  and  has  possession  of  it,  under  an  agreement  with 
other  lien  holders,  he  will  be  entitled  to  hold  it  until  he  is  repaid  for  what 
he  has  paid  out  or  has  become  obligated  to  pay,  and  if  under  such  circum- 
stances, a  mortgagee  takes  the  crop  by  virtue  of  his  mortgage  without 
consent  of  the  landlord,  the  taking  is  tortious,  and  the  landlord  is  entitled 
to  recover  his  possession  of  it  without  first  demanding  the  property. 

3.  Landlord's  Lien— iSieperiar  to  Lien  of  a  Cliattel  Mortgage.— Th^ 
lien  of  a  chattel  mortgage  upon  growing  crops  is  inferior  to  the  lien  of 
the  landlord  for  his  rent. 

Replevin.— Trial  in  the  Circuit  Court  Crawford  County;  the  Hon. 
Edmund  D.  Younqblood,  Judge,  presiding.  Verdict  and  judgment  for 
defendant  by  direction  of  the  court;  appeal  by  plaintiff.  Heard  in  this 
court  at  the  February  term,  1899.  Reversed  and  remanded.  Opinion 
filed  September  5,  1899. 

Hervey  N.  Riohky  and  Maxwell  &  Jones,  attorneys  for 
appelUant. 

Callahan,  Jones  &  Lowe,  attorneys  for  appellee. 

Mr.  Justice  Bioelow  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin  brought  by  appellant  against 
appellee  before  a  justice  of  the  peace  of  Crawford  county, 
to  recover  possession  of  163i^  bushels  of  wheat,  and  was 
appealed  to  the  Circuit  Court  of  the  county  where  a  trial 
wasTiad,  and  at  the  close  of  plaintiflF'a  evidence,  on  motion 
of  appsUee,  the  court  instructed  the  jury  to  find  the  defend- 
ant not  guilty,  which  vvas  done,  and  the  court  rendered 
judgment  against  the  plaintiff  for  costs,  and  that  he  return 
the  property  to  the  defendant. 

From  this  judgment  plaintiff  appealed  to  this  court  and 
assigns  a  number  of  errors,  the  principal  of  which  is  the 
giving  of  the  instruction  taking  the  case  from  the  jury. 
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The  wheat  was  raised  on  appellant's  farm  by  one  Fowler; 
appellant  furnished  the  seed,  and  was  to  receive  for  the 
seed  and  rent  one-half  of  the  crop  at  the  machine. 

Some  time  after  the  crop  was  put  in  Fowler  morto^aged 
his  half  to  appellee  to  secure  a  debt  of  $130. 

The  uncontradicted  evidence  shows  that  about  the  time 
the  wheat  was  ready  for  harvesting  appellant  learned  that 
Fowler  would  not  be  able  to  get  the  wheat  cut  and  saved, 
and  so  informed  appellee,  whereupon  an  ajjreement  was 
made  between  appellant  and  appellee  by  which  appellant 
should  arrange  to  have  the  wheat  cut  and  saved,  and  should 
purchase  Fowler's  share,  and,  after  deducting  the  expense 
of  harvesting  and  threshing  the  crop,  from  Fowler's  share 
of  it  appallant  should  pay  the  balance  of  the  money  remain- 
ing to  appellee.  Thereupon  appellant  arranged  with  parties 
to  cut  the  wheat  and  purchased  the  necessary  twine,  paying 
a  part  of  the  cost  of  it. and  became  obligated  to  pay  the  bal- 
ance, and  agreed  with  Fowler  for  the  purchase  of  his  share  of 
the  wheat,  to  be  delivered  at  Flat  Kock,  for  which  appellant 
was  to  pay  the  market  price  at  Flat  Rock  or  Robinson. 

The  wheat  was  threshed  soon  after  it  was  cut,  and  while 
Fowler's  share  was  being  delivered  at  appellant's  warehouse 
at  Flat  Rock,  appellee,  without  offering  to  refund  to  appel- 
lant the  money  he  had  paid  out,  and  without  settling  the 
bills  for  which  appellant  had  become  liable  in  saving  the 
wheat,  placed  his  chattel  mortgage  in  the  hands  of  one 
Parker,  who  was  a  constable,  and  directed  him  to  take  pos- 
session of  the  wheat,  and  he  testified  he  did  so,  and  at  the  time 
he  took  it,  appellant  informed  him  that  he  would  replevin 
the  wheat. 

The  evidence  shows  that  the  market  value  of  the  wheat 
at  Flat  Rock,  and  at  Robinson,  was  sixtj'-eight  cents  per 
bushel,  and  that  on  the  trial  of  the  case  before  the  justice, 
appellant  tendered  into  court  the  balance  of  the  money  the 
wheat  came  to,  after  deducting  the  cost  of  securing  it,  which 
tender  appellee  refused  to  accept. 

But  for  the  statements  of  appellee's  counsel  in  their  brief 
it  would  not  be  easv  to  understand  on  what  theorv  of  the 
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case  the  instruction  taking  it  from  the  jury  was  asked  and 
given.     They  state  their  views  of  the  matter  as  follows: 

"  There  is  no  evidence  showing  or  tending  to  show,  that 
appellee  ever,  at  any  time,  had  the  possession  of  the  wheat, 
or  any  portion  of  it. 

The  evidence  shows  that  if  any  one  other  than  appel- 
lant had  possession  of  the  wheat  it  was  Alfred  Parker,  and 
not  appellee. 

Whatever  control  or  possession  Parker  had  of  the  wheat 
was  under  the  chattel  mortgage  and  was  lawful,  so  that 
replevin  could  not  be  brought  until  after  the  plaintiff  had 
demanded  and  Parker  had  refused  to  surrender  the  wheat. 

If  it  should  be  held  that  the  possession  of  Parker  was 
also  the  possession  of  appellee,  suchpossession  is  shown  by 
the  evidence  to  have  been  lawful.  Yet  there  is  no  evidence, 
and  not  even  a  pretense,  that  plaintiff  ever,  at  any  time 
before  the  commencement  of  the  suit,  made  any  demand 
either  of  appellee  or  Parker  for  the  wheat." 

Parker,  in  taking  the  wheat,  was  not  acting  in  his  official 
capacit}'-  as  constable,  but  was  the  agent  of  appellee,  and 
acting  under  his  direction,  and  the  possession  of  Parker  was 
the  possession  of  appellee;  and,  besides,  it  appears  from  the 
evidence  that  appellee  was  present  when  Parker  took  pos- 
session^of  the  wheat,  and  while  Parker  did  not  put  it  in 
appellee's  barn,  as  appellee  requested,  yet  the  reason  it  was 
not  done  is  given  by  Parker  as  follows : 

'*  I  told  him  to  get  his  teams,  and  we  would  haul  it  out 
in  a  few  minutes,  but  it  was  not  done,  so  as  to  make  no  extra 
expense,  as  Richey  said  he  was  going  to  replevy  it  at  once." 

We  think  the  evidence  was  sufficient  to  have  warranted 
the  jury  in  finding  that  appellee  had  possession  of  the  wheat, 
if  that  question  had  been  submitted  to  them,  as  it  should 
have  been. 

Counsel  for  appellee  further  say,  "  If  appellant  had  any 
cause  of  action,  it  was  against  Parker  and  not  against 
appellee." 

We  infer,  from  the  questions  asked  the  witness  Parker 
by  the  court,  that  the  court  agreed  with  the  counsel  in  their 
view  of  both  the  law  and  the  facts,  or  it  would  not  have 
given  the  instruction. 

The  authorities  on  which  counsel  seem  to  rely  in  support 
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of  their  contention,  that  the  possession  of  the  wheat  by 
Parker  was  not  sufficient  to  warrant  bringing  replevin 
against  appellee,  are  Gaflf  v.  Harding,  48  III.  150;  Richard- 
son V.  Reed,  4  Gray,  441;  Hall  v.  White,  106  Mass.  600,  and 
Boyden  v.  Frank,  20  III.  App.  169. 

In  Gaflf  V.  Harding,  Gaflf,  who  was  sheriflf  of  Livingston 
county,  levied  an  execution  against  one  Dodwell,  upon  prop- 
erty of  Dodwell  which  he  had  mortgaged  to  Harding,  and 
Dodwell  executed  a  delivery  bond  to  the  sheriflf,  with  Hard- 
ing as  security,  and  the  sheriflf  left  the  property  in  posses- 
sion of  Dodwell.  Harding  then  brought  replevin  against 
the  sheriflf  for  the  possession  of  the  property.  The  sheriflf, 
after  he  had  received  a  delivery  bond,  had  no  possession  or 
control  of  the  property,  and  hence  the  court  held  that 
replevin  would  not  lie  against  him. 

An  examination  of  the  other  cases  will  show  their  facts 
to  be  as  far  away  from  the  facts  of  this  case  as  are  the  facts 
in  Gaflf  v.  Harding,  and  in  neither  case  was  the  property  in 
the  possession  of  an  agent  of  the  person  against  whom  the 
action  of  replevin  was  brought. 

In  Allen  v.  Crary,  10  Wendell,  349,  it  was  held  that  a 
plaintiff  in  an  execution,  who  directed  the  officer  Tiolding 
the  writ  to  levy  it  upon  specific  articles  of  property,  could 
be  sued  in  replevin  for  the  possession  of  the  property.  It 
is  true,  the  Massachusetts  cases  do  not  seem  to  be  in  har- 
mony with  the  rule  laid  down  in  Allen  v.  Crary,  but  it  is 
unnecessary  for  us  to  discuss  the  question  which  is  nearer 
right,  since  the  facts  in  none  of  the  cases  show  that  the  per- 
son who  had  the  actual  possession  of  the  property  was 
acting  merely  as  the  agent  of  the  party  sued. 

We  are  of  opinion  the  suit  was  property  brought  against 
appellee. 

Appellee's  possession  of  the  wheat,  personally  or  by  his 
agent,  was  either  tortious  or  rightful.  If  it  was  tortious, 
no  demand  for  possession  of  it  b}'  appellant  was  necessary, 
and  if  it  was  rightful,  any  demand  appellant  could  have 
made  would  have  availed  him  nothing. 

Appellee  knew  that  his  mortgage  lien  on  Fowler's  share 
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of  the  growing  wheat  was  inferior  to  appellant's  lien  for 
his  rent,  and  he  knew,  or  was  informed  by  appellant,  that 
because  of  Fowler's  poverty  there  was  almost  certain  dan- 
ger that  his  security  would  at  least  become  very  much 
impaired.  The  note  secured  by  the  chattel  mortgage  was 
not  due,  and  under  such  circumstances  it  was  that  the 
agreement  -was  entered  into,  that  appellant  should  arrange 
for  harvesting  and  saving  the  wheat;  Fowler's  share 
of  it,  should  by  Fowler's  consent,  be  sold  on  the  market  (for 
that  is  what  the  agreement  really  was),  and  from  the  pro- 
ceeds of  the  sale  the  expenses  of  saving  the  wheat  were 
to  be  first  paid  and  the  balance  of  the  money  paid  to 
appellee  on  his  mortgage.  This  was  but  a  foreclosure  of 
appellee's  mortgage,  at  his  request  and  by  the  mortgagor's 
consent,  without  expense  to  the  mortgagee,  and  in  our  opin- 
ion was  not  such  a  sale  of  the  property  as  is  contemplated 
by  Section  7  of  Chapter  95  of  the  Revised  Statutes.  That 
section,  in  our  opinion,  contemplates  such  a  sale  of  the  prop- 
erty as  would  in  some  way  injure  or  jeopardize  the  mort- 
gagee's interest  in  the  property,  and  not  a  sale  that  would 
benefit  him  and  which  he  was  instrumental  in  having  made. 

If  the  law  embraces  all  sales  of  mortgaged  personal  prop- 
erty, and  appellee's  counsel  are  correct  in  their  contention 
that  all  sales  of  property  by  the  mortgagor  without  the 
written  consent  of  the  mortgagee  are  absolutely  void,  then 
the  unfortunate  debtor  who  contemplates  making  an  assign- 
ment of  his  property  for  the  benefit  of  his  creditors,  if  a  por- 
tion or  all  of  his  chattel  property  is  mortgaged,  is  debarred 
from  doing  so,  without  the  written  consent  of  the  mort- 
gagee or  mortgagees,  since  an  assignment  is  a  sale  of  the 
thing  assigned;  and,  should  he  make  an  assignment  without 
such  consent,  it  would  be  declared  void  by  the  courts. 

What  appellant  did,  by  the  consent  and  agreement  of 
appellee,  is  what  would  have  been  done  had  either  appel- 
lant or  appellee,  or  both,  petitioned  a  court  of  chancery  for 
the  appointment  of  a  receiver  to  harvest  and  save  the  crop 
because  of  the  inability  of  the  tenant  to  save  it;  and  shall 
it  be  said  that  all  of  the  parties  interested  in  the  crop  might 
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not  do  what  a  court  of  chancery  would  have  done  for  them  ? 
We  are  of  the  opinion  that  the  proper  thing  to  have  done 
under  the  circumstances  was  just  what  seems  to  have  been 
done. 

The  question  whether  the  sale  of  the  wheat  to  appellant 
was  complete,  so  as  to  vest  the  title  in  him,  was  a  question 
of  fact  to  be  found  by  the  jury,  under  proper  instructions. 

But  if  the  sale  should  be  held  void  the  agreement  between 
appellant  and  appellee  as  to  cutting  and  saving  the  wheat 
was  perfectly  valid,  and  if  appellant  had  expended  money 
or  had  become  obligated  to  pay  money  for  twine,  or  for  cut- 
ting the  wheat,  or  for  any  other  necessary  purpose  in  saving 
the  crop,  and  had  possession  of  the  wheat,  under  the  agreement 
he  was  entitled  to  h  old  it  until  he  was  repaid  for  what  he  had 
paid  out  or  had  become  obligated  to  pay,  and  if,  under  such 
circumstances,  appellee  or  his  agent,  Parker,  took  the  wheat 
from  him  without  his  consent,  the  taking  was  tortious  and 
appellant  was  entitled  to  recover  possession  of  it  again 
without  first  demanding  the  property. 

The  giving  of  the  instruction  was  error,  and  in  conse- 
quence, the  judgment  is  reversed  and  the  cause  remanded. 


Leo  J.  Scherrer  v.  Charles  Baltzer. 

1.  TRESPJiSa— Liability  of  One  Joint  TVespcwaer.— When  two  persons 
jointly  commit  a  trespass  and  one  of  them  is  sued  therefor,  the  plaintiff 
can  not  give  in  evidence  against  the  one  sued,  in  aggravation  of  dam- 
ages, the  distinct  and  unconnected  acts  of  the  other. 

2.  Damages— Dufy  of  a  Person  Injured, — It  is  the  duty  of  a  party 
whose  property  is  injured  to  make  reasonable  efforts  to  avoid  damages 
therefor,  and  such  damages  as  might,  by  reasonable  diligence  on  his 
part,  have  been  avoided,  are  not  to  be  regarded  as  the  natural  and  prob- 
able result  of  the  acts  in  question.  There  can  be  no  recovery  for  dam- 
ages which  might  have  been  prevented  by  reasonable  effort  on  the  part 
of  the  person  injured. 

Trespass,  to  real  property.  Trial  in  the  City  Court  of  East  St.  Louis; 
the  Hon.  Silas  Cook,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff;  appeal  by  defendant  Heard  in  this  court  at  the  February 
term,  1899.    Reversed  and  remanded.    Opinion  filed  September  5,  1890. 
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Wise  &  McNulty,  attorneys  for  appellant. 
Alexander  Flanxioen,  attorney  for  appellee. 

Mr.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  trespass  in  the  City  Court  of  East  St. 
Louis,  by  appellee  against  appellant.  Trial  by  jury.  Ver- 
dict and  judgment  in  favor  of  appellee  against  appellant. 

The  declaration  consists  of  one  count,  alleging  that  on 
the  30th  of  Juno,  1896,  appellee  was  in  possession  of  a 
certain  building  containing  a  store  room  in  which  appellee 
had  recently  carried  on  the  butcher  business;  that  on  said 
day  appellant,  with  force  and  arms,  broke  open  said  store 
room,  and  put  one  George  Kohler  into  possession  thereof, 
and  that  appellant  then  and  there  caused  appellee^s  goods 
and  fixtures  used  by  him  in  said  business  to  be  cast  out  of 
said  room  and  destroyed. 

To  this  declaration  appellant  filed  three  pleas :  not  guilty, 
a  plea  averring  in  detail  certain  facts  which  amounted  to 
no  more  than  a  plea  of  not  guilty,  and  a  plea  that  appellant 
entered  by  leave  and  license. 

The  evidence  tends  to  prove  that  appellee  and  one  Julius 
Ilirth  had  leased  from  the  owner  thereof  the  building, 
that  appellee  occupied  the  living  rooms  in  the  building  as  a 
residence;  that  he  and  Hirth  occupied  the  store  room  in 
question  as  partners  in  the  grocery  and  butcher  business; 
that  appellee  and  Hirth  each  had  a  key  to  the  store;  that 
Hirth,  without  the  consent  of  appellee,  sold  out  the  grocery 
interest  in  the  business  and  assip:ned  his  interest  in  the 
lease  to  said  Kohler,  and  gave  his  key  to  appellant,  who 
was  the  agent  of  the  owner  of  the  building;  that  appellant 
and  Kohler  went  to  the  premises  with  a  load  of  goods  and 
entered  the  store  and  demanded  possession  of  the  store; 
that  appellee  ordered  them  out  and  they  went  out,  and 
appellee  fastened  the  door  up  with  nails;  that  appellant  then, 
by^  force,  broke  open  the  door,  and  Kohler  and  his  men 
rushed  in  with  the  goods  and  continued  to  occupy  the  store; 
that  appellee  had  at  the  time  in  the  store  an  ice-box,  a 
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meat-rack,  and  butcher's  tools,  worth  altogether  $175;  that 
about  two  months  after  the  breaking  and  entry  Kohler 
removed  appellee's  outfit  to  the  porch  outside  of  the  build- 
ing, where  it  remained  for  about  seven  months,  during 
which  time  it  rotted  and  went  to  waste. 

The  testimony  clearly  shows  that  appellant  had  nothing 
whatever  to  do  with  the  occupying  of  the  store  room  after 
Kohler  entered,  nor  with  the  removal  of  appellee's  outfit 
from  the  store  room  to  the  porch. 

Of  the  numerous  errors  assigned  we  deem  it  important 
to  discuss  only  two  of  them — that  the  court  admitted  on 
behalf  of  appellee  improper  evidence,  and  that  the  court 
gave  on  behalf  of  appellee  an  improper  instruction. 

During  the  trial  the  court  admitted,  over  the  objection 
of  appellant,  evidence  to  prove  that  about  two  months  after 
the  entry  complained  of  Kohler  removed  appellee's  ice-box, 
meat-rack  and  butcher's  tools  out  of  the  store  onto  a  porch 
outside  of  the  building,  and  that  they  remained  there  until 
they  rotted  and  were  lost  or  destroyed.  It  is  not  claimed 
that  appellant  was  in  any  manner  connected  with  the 
removal  or  loss  of  any  of  these  articles.  This  was  error. 
There  is  no  connection  between  the  breaking  and  entry 
into  the  store  and  the  removal  of  appellee's  property  by 
Kohler  two  months  thereafter.  When  two  persons  jointly 
commit  a  trespass  and  one  of  them  is  sued  therefor,  the 
plaintiff  can  not  give  in  evidence  against  the  one  sued,  in 
aggravation  of  damages,  the  distinct  and  unconnected  acts 
of  the  other.  Hilliard  on  Torts,  2d  Vol.,  p.  461.  Higby 
v..  Williams,  16  Johns.  214. 

The  evidence  shows  that  during  all  the  seven  months 
that  appellee's  property  was  left  on  the  porch,  during  which 
time  he  claims  it  rotted  and  went  to  waste,  appellee  was 
living  in  the  same  building,  had  full  knowledge  of  the  con-  , 
dition  of  his  property,  and  made  no  effort  to  take  care  of 
it  himself,  nor  does  he  offer  any  excuse  or  explanation  for 
not  doing  so. 

"As  it  is  the  duty  of  a  party  injured  *  *  *  to  make 
reasonable  effort  to  avoid  damages  therefor,  such  damages 
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as  might,  by  reasonable  diligence  on  his  part,  have  been 
avoided,  are  not  to  be  regarded  as  the  natural  and  probable 
result  of  defendant's  acts.  There  can  be  no  recovery  there- 
fore for  damages  which  might  have  been  prevented  by 
reasonable  effort  on  the  part  of  the  person  injured."  Amer- 
ican &  English  Ency.  of  Law,  2d  Ed.,  Vol.  8,  p.  605. 

The  court  gave  on  behalf  of  appellee  the  following  in- 
struction : 

"The  court  instructs  the  jury  that  where  a  person  is  in 
peaceable  possession  of  the  premises,  either  rightfully  or 
wrongfully,  he  can  only  be  dispossessed  or  put  out  of  pos- 
session by  a  due  process  of  law,  and  not  by  force,  and  if  you 
believe  from  the  evidence  that  the  plaintiff  was  in  peace- 
able possession  of  the  premises  described  in  the  declaration, 
and  that  the  defendant  forcibly  kicked,  pushed  or  broke 
open  the  outside  door  of  said  premises,  or  caused  or  pro- 
cured the  same  to  be  done,  then  the  jury  should  find  the 
defendant  guilty  and  find  for  the  plaintiff  in  such  sum  for 
damaijes  as  you  may  believe  from  the  evidence  he  has  sus- 
tained." 

This  instruction  authorized  the  jury  to  find  for  appellee 
against  appellant  for  such  sum  for  damages  as  they  believed 
from  the  evidence  he  had  sustained.  It  leaves  entirelv  out 
of  question  appellee's  own  want  of  care  of  his  propert}' 
after  it  was  put  out  of  the  building,  makes  appellant 
responsible  for  the  act  of  putting  it  out,  with  which  he  had 
no  kind  of  connection,  and  leaves  him  liable  for  the  full 
value  of  the  property,  which,  if  lost  or  destroyed  at  all,  was 
wholly  the  result  of  the  distinct  and  unconnected  act  of 
Kohler  and  the^want  of  reasonable  diligence  on  the  part  of 
appellee.    The  giving  of  this  instruction  was  error. 

We  do  not  agree  with  counsel  for  appellant  that  the 
court  ought  to  have  directed  the  jury  to  return  a  verdict  of 
not  guilty,  but  we  do  agree  with  them  that  their  client  did 
not  have  a  fair  trial. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

V<nu  LXXZIV  9 
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John  Wempen  ?•  Simon  Girard. 

1.  Judgments— TTTi^n  Not  to  Be  Disturbed, ^Where  the  record  fails 
to  convince  the  court  that  the  verdict  is  against  the  weight  of  the  evi- 
dence, the  judgment  will  not  be  disturbed  upon  that  ground. 

Assnmpsit,  for  goods  sold,  etc.  Trial  in  the  City  Court  of  Alton;  the 
Hon.  Silas  Cook,  Judge,  presiding.  Verdict  and  judgment  for  defend- 
ant; appeal  by  plaintiff.  Heard  in  this  court  at  the  February  term, 
1899.     Affirmed.     Opinion  filed  September  5,  1899. 

J.  H.  &  L.  D.  Yager,  attorneys  for  appellant 
Ko  appearance  for  appellee. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

This  case  is  said  to  have  been  brought  before  a  justice  of 
the  peace  for  the  balance  of  $60.45  of  an  account  of  appel- 
lant against  appellee,  said  to  have  been  contracted  mainly 
for  liquors  purchased  on  credit,  by  the  drink,  at  appellant's 
saloon  in  the  city  of  Alton;  but  where  it  was  begun  or  how 
it  got  into  the  City  Court  of  Alton,  or  what  it  was  brought 
on,  we  are  unable  to  discover  from  the  record. 

We  might  reverse  the  judgment,  if  there  is  one  (none  ap- 
pears in  the  record),  for  the  reason  that  appellee  has  filed 
no  brief,  as  required  by  Rule  31  of  this  court;  but  we  infer 
from  what  we  discover,  on  reading  the  record,  that  there 
may  be  a  good  reason  why  no  brief  has  been  filed;  hence, 
since  the  verdict  was  in  favor  of  the  defendant,  and  the  bill 
of  exceptions  recites  that  judgment  was  entered  on  the  ver- 
dict, we  will  assume  that  there  is,  or  ought  to  be,  a  judg- 
ment against  appellant  for  costs,  and  so  consider  the  case 
on  its  merits. 

Counsel  for  appellant  have  assigned  a  number  of  errors 
on  the  record,  but  at  the  close  of  their  printed  argument, 
say: 

"  To  our  mind  the  only  le^al  question  involved  in  this 
cause  is  as  to  the  weight  of  the  evidence,  and,  upon  a  ques- 
tion so  familiar  to  court  and  bar^  it  would  seem  almost  dis- 
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respectful  to  the  court  to  cite  authorities.     For  this  reason 
we  deem  it  proper  to  present  no  separate  brief." 

On  looking  into  the  record  the  wisdom  of  the  suggestion 
becomes  manifest,  except  it  does  not  go  quite  far  enough. 

The  evidence  seems  to  have  been  taken  in  a  condensed 
narrative  form,  and  is  a  model  of  brevity,  the  testimony  of 
five  witnesses  being  contained  in  about  four  pages  of  the 
record;  hence  the  record  seems  preferable  to  the  abstract 
of  it. 

While  it  is  said  by  appellant's  counsel  that  the  suit  was 
brought  to  recover  a  balance  of  an  account,  and  plaintiff 
testified  that  he  kept  books  of  account,  from  which  the 
account  sued  on  was  copied,  and  was  correct,  and  while  his 
son,  and  only  witness  besides  himself,  testified  that  he  pre- 
sented the  account  sued  on  to  the  defendant,  who  admitted 
it  was  correct  and  promised  to  pay  it,  yet  no  account  what- 
ever seems  to  have  been  offered  in  evidence  and  none 
appears  in  the  record. 

Appellant  declined  to  produce  his  books,  which  his  coun- 
sel says  was  the  reason  given  by  the  court  why  the  court 
refused  to  give  appellant's  two  instructions.  He  testified 
that  his  books  were  at  his  saloon  in  Alton.  We  infer  that 
the  account  on  the  books  was  lengthy. 

Appellee  unequivocally  denied  that  any  account  was  pre- 
sented to  him,  or  that  he  ever  told  appellant's  son,  or  any- 
body else,  that  he  owed  the  bill  and  would  pay  it.  It 
seems  probable  from  the  evidence  that  much,  if  not  all,  of 
the  account  was  made  between  August  1,  1894,  and  July  1, 
1895,  and  was  for  liquor  sold  on  Sundays,  and  drunk  in 
appellant's  saloon;  and  although  appellant  denies  selling  the 
liquor  on  Sunday,  because  the  ordinance  of  the  city  against 
selling  on  that  day  was  strictly  enforced  at  that  time,  yet 
appellee  was  fully  corroborated  by  witnesses  who,  no  doubt, 
gave  their  evidence  reluctantly,  but  which  bears  the  stamp 
of  truth. 

But  whether  the  liquor  was  sold  on  Sunday  or  on  other 
days  was  of  little  consequence,  since  appellant's  counsel 
admit  that  appellee  was  an  inebriate,  and  had  been  for  years, 
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and  the  evidence  is  conclusive  of  the  truth  of  the  admission; 
hence  the  sales  were  made  in  violation  of  Section  6  of  Chap- 
ter 43  of  the  Eevised  Statutes,  which  is  quite  as  compre- 
hensive for  the  purposes  of  this  case  as  the  ordinance  of 
the  city  of  Alton  could  have  been  had  it  been  put  in  evi- 
dence, which  was  not  done,  although  counsel  on  both  sides 
seem  to  assume  that  it  was. 

A  careful  reading  of  the  evidence  as  it  appears  in  the 
record  fails  to  convince  us  that  the  verdict  was  against  the 
weight  of  it;  therefore  the  court  did  not  err  in  refusing  to 
sustain  appellant's  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evidence. 
The  judgment  is  alfirmed. 


People,  for  the  use  of  Wertheimer-Swarts  Shoe  Co.,  v. 
Peter  Offerman,  Wm.  Schock  and  Jacob  Young. 

1.  Pleading — In  Action  of  Debt  on  Constable's  Bond.— In  an  action 
of  debt  on  the  official  bond  of  a  constable,  against  him  and  his  sureties, 
for  a  failure  to  return  an  execution  within  ten  days  after  its  proper 
return  day,  a  plea  admitting  that  the  execution  was  not  in  fact  retiu*ned 
within  the  time,  but  averring  that  it  was  withheld  at  the  special  request 
and  direction  of  the  attorney  for  the  person  for  whose  benefit  the  suit 
is  brought,  sets  up  a  good  and  meritorious  defense. 

2,  Parties— iVbf  to  Take  Advantage  of  Their  Own  Wrong, — A  party 
will  not  be  allowed  to  take  advantage  of  his  own  wrong,  or  of  an  error 
of  the  court  induced  by  his  own  motion,  and  then  compel  the  opposite 
party  to  suffer  the  consequences. 

8,  Practice— A  Party  Can  Not  Obtain  a  Reversal  for  an  Error  Com' 
mitted  by  Himself. — A  party  can  not  obtain  a  reversal  of  a  judgment 
on  appeal  for  an  error  which  he  has  himself  committed  in  the  proceed- 
ings below,  and  the  same  principle  applies  if  he  induces  the  court  to  act 
erroneously  in  his  own  behalf. 

4.  Verdicts— ite«po?wire  to  the  Issues  Actually  TWed— Where  a 
verdict  is  responsive  to  the  issues  actually  tried,  abundantly  supported 
by  the  evidence,  and  substantial  justice  done,  it  will  not  be  disturbed 
because  the  case  was  not  tried  on  the  issues  made  by  the  pleadings. 

Debt,  on  official  bond.  Appeal  from  the  Circuit  Court  of  Perry 
County;  the  Hon.  Martin  W.  Schaefer,  Judge,  presiding.    Verdict 
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and  judgment  for  defendants;  appeal  by  plaintiffs.  Heard  in  this 
court  at  the  February  term,  1899.  Affirmed.  Opinion  filed  September 
5, 1899. 

John  Boyd  and  Chas.  T.  Moobe,  attorneys  for  appellant. 

M.  C.  Edwards  &  Son  and  C.  R.  Hawkins,  attorneys  for 
appellees. 

Mb.  Justice  Cbbighton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  debt  on  the  official  bond  of  a  con- 
stable, ao;ainst  the  constable  and  the  sureties  on  his  bond, 
for  a  failure  on  the  part  of  the  constable  to  return  an  exe- 
cution within  ten  days  after  its  proper  return  day. 

Trial  was  by  jury.  Verdict  and  judgment  in  favor  of 
appellees. 

The  errors  assigned  are,  that  the  court  admitted  improper 
evidence,  and  erred  in  overruling  appellant's  motion  for 
new  trial,  and  in  rendering  judgment  in  favor  of  appellees 
against  appellant  for  costs. 

The  action  is  based  on  paragraph  159,  Chap.  79,  R.  S.  111., 
2d  Ed.  Starr  and  Curtis,  which  provides  : 

"  If  any  constable  shall  fail  or  neglect  to  return  an  exe- 
cution within  ten  days  after  its  proper  return  day,  *  *  * 
the  party  aggrieved  may  have  his  action  in  any  court  of 
competent  jurisdiction,  against  such  constable  and  his  sure- 
ties, on  the  official  bond  of  such  constable,  and  shall  recover 
thereon  the  amount  of  said  execution  and  costs,  with 
interest  from  the  date  of  the  judgment  upon  which  the 
original  execution  issued." 

The  only  breach  assigned  in  the  declaration  is,  that  Offer- 
man,  the  constable,  failed  and  neglected  to  return  the  exe- 
cution in  question  within  ten  days  after  its  proper  return 
day. 

To  this  breach  appellees  filed  a  number  of  pleas  and 
amended  pleas,  all  admitting  that  the  execution  was  not  in 
fact  returned  within  ten  days  after  its  proper  return  day, 
but  all  averring  in  substancethat  the  execution  was  withheld 
and  not  so  returned  solely  at  the  special  request,  and  by 
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direction,  of  the  attorney  for  Wertheimer-Swarts  Shoe  Com- 
pany. 

To  all  of  such  pleas  demurrers  were  interposed  by  appel- 
lant and  at  the  instance  and  in  response  to  the  prayer  of 
appellant  the  court  sustained  all  of  such  demurrers. 

These  pleas  set  up  a  good  and  meritorious  defense,  and 
appellant  led  the  court  into  error  upon  the  question  of  their 
sufficiency.  Appellees  did  not,  however,  stand  by  these 
pleas,  but  having  obtained  general  leave  to  amend,  filed  a 
plea  traversing  the  breach  assigned  in  the  declaration. 
Upon  this  state  of  the  pleadings  it  appears  from  the  record 
the  parties  went  to  trial. 

Notwithstanding  the  state  of  the  pleadings,  an  issue  of 
fact  was  raised  and  contested  on  the  trial  as  to  whether  the 
execution  was  in  fact  withheld  by  Offerman,  and  not  re- 
turned by  him  within  ten  days  after  its  proper  return  day, 
at  the  request  and  by  direction  of  the  attorney  of  AVerthei- 
mer-Swarts  Shoe  Company.  Upon  this  issue  the  direct  evi- 
dence is  the  testimony  of  Offerman,  the  constable,  and  of 
Esquire  Eaton  and  Hammack,  both^  called  on  behalf  of 
appellant. 

Oflferman  testified : 

'^  The  eighty  days  for  the  return  of  the  execution  expired 
on  the  loth  of  May,  1897.  That  was  the  da^'^  I  wrote  this 
letter  to  which  I  received  the  above  reply.  Before  this  we 
couldn't  hear  from  the  shoe  company  or  their  attorney,  Mr. 
Thompson,  and  I  said  to  Mr.  Hammack,  My  execution  is 
about  out,  and  I  have  to  return  it.  Mr.  Hammack  said,  I 
bet  they  went  down  to  Monroe  county  to  the  old  man  to 
settle  up,  and  cheat  me  out  of  my  fees.  This  is  the  conversa- 
tion I  had  with  Mr.  Hammack  on  the  10th  of  May.  I  went 
to  Mr.  Hammack's  office  on  the  10th  of  May,  and  he  made 
me  write  that  letter  on  the  10th  of  Mav.  After  the  letter 
was  sent  oflf  I  went  to  'Squire  Eaton's  office  the  last  day  for 
return  of  the  execution.  I  so  stated  to  Mr.  Hammack,  and 
he  insisted  on  me  holding  it  and  wanted  me  to  write  to  the 
company.  Q.  You  say  that  was  the  day  the  execution 
expired,"^  the  last  day  for  return  ?  A.  Yes,  sir.  Q.  And 
you  stated  so  to  Mr.  Hammack,  and  he  told  you  to  hold  it? 
A.  Yes,  sir;  he  insisted  on  me  holding  it.  Q.  And  wanted 
3''ou  to  write  a  letter  to  the  company  ?    A.    Yes,  sir.    Q. 
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And  you  did  write  ?  *  *  *  A.  Yes,  sir.  *  *  *  Q. 
I  am  asking  you  now,  did  you  say  to  the  jury  you  went  to 
Mr.  Eaton  and  offered  to  return  the  execution  in  compli- 
ance with  law  ?  A.  On  the  10th  day  of  May,  after  I  seen 
Mr.  Hammack,  and  wrote  a  letter  to  the  shoe  company. 
Q.  Why  didn't  you  do  it?  A.  Because  Mr,  Hammack 
insisted  on  me  holding  it." 

Mr.  Hammack  testified : 

"  Q.  State  whether  or  not,  at  any  time  after  the  expira- 
tion of  the  execution,  or  lifetime  of  the  execution,  you 
advised  or  directed  or  requested  Mr.  Offerman  to  withhold 
the  return.     A.     No,  sir;  no,  sir." 

Esquire  Eaton  testified : 

"  Did  you  in  this  instance,  after  the  expiration  of  its  return 
day,  or  if  asked  bj'^  him  before  its  return  day  as  to  holding 
it  after  its  return  day,  did  you  advise  him  to  hold  it?  A. 
I  think  not.  I  can't  remember  giving  him  that  advice.  He 
told  me  the  time  was  about  out  to  return  the  execution  and 
Mr.  Hammack  wanted  him  to  hold  it.  My  rule  generally 
is  to  advise  in  such  cases  to  be  governed  by  the  attorneys  in 
the  case." 

Offerman  is  corroborated  to  some  extent  by  appellant's 
witness  Eaton,  by  the  letter  of  May  10th,  and  the  reply 
thereto  of  May  11th,  by  the  conditions,  and  by  the  whole 
course  of  conduct  between  him  and  Thompson  and  Ham- 
mack in  the  effort  to  in  some  way  compromise  or  settle  the 
matter. 

As  developed  upon  the  trial,  the  undisputed  facts  in  the 
case  are :  That  Wertheimer-S warts  Shoe  Company  recovered 
a  judgment  against  one  Philip  Stock  before  H.  L.  Eaton,  a 
justice  of  the  peace  of  Perry  county,  Illinois,  on  the  3d 
day  of  January,  1897,  for  $188.30,  with  costs  of  suit;  that  on 
the  19th  day  of  February,  1897,  execution  issued  and  was 
on  that  day  delivered  to  Offerman  as  one  of  the  constables 
of  said  county;  that  Offerman  duly  served  the  execution; 
that  on  the  25th  day  of  February,  1897,  the  defendant  in 
the  execution,  claiming  his  exemptions,  presented  a  schedule 
of  his  property,  and  as  appears  from  such  schedule,  had  no 
property  subject  to  levy  and  sale  under  the  execution;  that 
Offerman  was  a  duly  elected  and  qualified  constable;  that 
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the  bond  in  evidence  was  duly  executed;  that  no  part  of  the 
amount  due  on  the  execution  was  collected  by  OflFerman; 
that  no  part  of  the  judgment  debt  has  in  any  manner  been 
collectecl  by  Wertheimer-Swarts  Shoe  Company,  and  that 
the  execution  was  not  returned  by  OflFerman  until  the  28th 
day  of  May,  1897,  more  than  eighty  days  from  and  after  its 
date.  In  addition  to  the  foregoing,  the  evidence  con- 
clusive! v  shows  that  Lewis  Hammack  was  the  attorney  for 
Wertheimer-Swarts  Shoe  Company  throughout  the  entire 
proceeding  in  obtaining  the  judgment  and  attempting  to 
collect  the  same,  and  that  he  had  the  direction  and  control 
of  that  business  for  Wertheimer-Swarts  Shoe  Company  dur- 
ing all  the  time  the  execution  was  in  the  hands  of  Oflferman; 
that  W.  O.  Thompson  of  St.  Louis  was  also  an  attorney  for 
Wertheimer-Swarts  Shoe  Company  in  the  matter  of  the 
collection  of  said  judgment,  and  co-operated  with  Hammack 
in  directing  and  managing  that  business;  that  during  the 
time  that  Oflferman  held  the  execution  after  Stock  had 
scheduled,  an  eflfort  was  being  made  by  Wertheimer-Swarts 
Shoe  Company,  through  both  Hammack  and  Thompson, 
assisted  by  Oflferman,  to  induce  the  father-in-law  of  Stock  to 
pay  oflf  the  judgment;  that  a  proposition  to  levy  on  a  lot  of 
goods  that  Stock  had  disposed  of  was  from  time  to  time  dis- 
cussed between  Oflferman  and  Hammack  and  a  correspond- 
ence was  carried  on  by  them  with  Thompson  concerning 
such  proposed  levy;  that  during  the  time  Oflferman  had  the 
execution  he  was  in  frequent  consultation  with  Hammack 
about  the  matter  and  that  Hammack  had  full  knowledge  of 
all  that  was  being  done  or  proposed. 

Apj>ellant  insists  that  under  the  issues  joined  in  the 
pleadings  the  only  competent  evidence  was  '*  the  execution 
and  such  evidence  as  bore  directly  on  the  fact  of  its 
return." 

The  whole  contention  of  appellant  rests  upon  the  prop- 
osition that  the  court  admitted  "  incompetent  and  improper 
evidence." 

It  is  true  that  excluding  the  issues  as  to  whether  Oflfer- 
man withheld  the  execution  after  its  proper  return  day,  at 
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the  request  and  by  the  direction  of  the  attorney  for  Wert- 
heimer-S  warts  Shoe  Company,  all  the  oral  evidence  oflFered 
on  both  sides  would  be  irrevelant,  but  if  that  issue  raised  a 
meritorious  defense  and  was  so  involved  in  the  trial  as  that 
appellant  can  not  now  complain  of  it,  then  in  our  judgment 
all  the  evidence  admitted  was  both  competent  and  proper. 
It  tended  to  show  that  Hammack  was  the  attornev  for 
Wertheimer-Swartz  Shoe  Company;  that  he  acted  in  con- 
nection with  Thompson,  their  attorney  at  St.  Louis;  that 
Hammack  had  knowledge  of  all  the  steps  taken  by  Offer- 
man  and  of  the  conditions;  that  he  was  in  charge  of  the 
Illinois  end  of  it — had  full  power  and  control  over  it;  that 
he  did  direct  and  control  it,  and  that  We rtheimer-S warts 
Shoe  Company,  through  Thompson,  their  St.  Louis  attorney, 
had  knowledge  of  what  he  was  doing  and  authorized  it,  as 
well  as  to  establish  appellee's  contention  that  Offerman 
withheld  the  execution  at  Hammack's  request  and  by  his 
dii'ection. 

Appellant  contends  that  appellees  can  not  here  take 
advantage  of  any  error  of  the  court  on  the  pleadings, 
because  they  did  not  elect  to  stand  by  their  pleas.  That  is 
true;  they  can  have  no  affirmative  relief  here  on  that 
ground,  but  they  are  not  asking  anything  of  this  court.  If 
they  had  failed  to  "  win  out "  in  the  Circuit  Court  and  had 
brought  the  case  to  this  court  the  condition  of  the  record 
would  have  barred  them  of  any  relief. 

How  is  it  with  appellant?  Appellees*  pleas  were  in 
fact  good  and  set  up  a  meritorious  defense;  appellant 
induced  the  court  to  commit  an  error  and  hold  them  bad, 
and  notwithstanding  the  error  which  it  procured  the  court 
to  make  in  its  own  favor,  failed  in  the  court  below,  and 
then  comes  to  this  court  and  asks  a  reversal  of  the  case 
solely  because  it  induced  the  trial  court  to  make  such  error. 
If  appellant  had  "  won  out"  below,  it  might  have  held  its 
position;  but  when  it  comes  to  this  court  it  is  as  much 
barred  by  its  own  wrong  in  inducing  the  Circuit  Court  to 
erroneously  sustain  the  demurrers,  as  appellees  would  be 
by  their  failure  to  stand  by  their  pleas,  if  they  had  failed 
below  and  were  here  asking  affirmative  relief. 
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"  A  party  will  never  be  allowed  to  take  advantage  of  his 
own  wrong,  or  of  an  error  of  the  court  induced  on  his 
own  motion,  and  then  compel  the  opposite  party  to  suffer 
the  consequences." 

"  A  party  can  not  obtain  a  reversal  of  a  judgment  on 
appeal,  for  error  which  he  has  himself  committed  in  the  pro- 
ceedings below,  and  the  same  principle  applies  if  he  induces 
the  court  to  act  erroneouslv  in  his  own  behalf." 

There  is  another  reason  why  the  appellant  can  not  com- 
plain of  the  action  of  the  court  in  admitting  evidence  as  to 
the  issue  not  joined  in  the  pleadings.  Appellant  joined  in 
that  issue  on  the  trial  by  itself  introducing  evidence  directly 
and  pointedly  upon  it. 

The  verdict  of  the  jury  is  responsive  to  the  issues  actually 
tried,  is  abundantly  supported  by  the  evidence,  and  in  our 
judgment  substantial  justice  has  been  done. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Tandalia  Mutual  County  Firo  Ins.  Co.  y.  John  Peasley. 

1.  Corporations— -RigrTi^  of  Directors  to  Amend  Their  Revoixis.—The 
directors  of  an  insurance  company  have  a  right  to  amend  their  recorda 
when  necessary,  so  as  to  cause  them  to  show  what  they  actually  did 
when  convened  in  session  and  acting  as  a  body. 

2.  Insurance— ^8sc«»wen<s  by  Mutual  Companies,— In  making  an 
assessment  to  pay  losses  the  directors  of  a  mutual  insurance  company 
may  exercise  a  reasonable  discretion  in  determining  the  amount  neces- 
sary to  be  raised.  There  will  always  be  more  or  less  expense  in  the  col- 
lection of  an  assessment,  and  there  may  be  insolvent  members  from 
whom  collections  can  not  be  made.  These,  and  other  like  mattere,  are 
proper  to  be  considered  by  the  managers  in  fixing  the  amount  of  the 
assessment. 

8.  Same — Assessments  Must  be  in  Conformity  With  the  Statute. — 
Assessments  must  be  made  in  substantial  conformity  to  the  statute 
before  a  legal  Hability  cail  arise  to  pay,  but  actual  proof  of  loss  on  which 
the  assessment  is  made,  need  not  be  adduced. 

4,  Same — Power  of  Directors  to  Bind  tlie  Company,— The  directors 
are  the  only  legal  representatives  of  the  company,  and,  in  the  absence  of 
fraud  or  collusion,  when  they  examine  proofs  of  loss  made  by  an 
assured  and  agree  upon  the  amount  to  be  paid,  such  action  is  conclusive 
as  against  the  members  of  the  company. 
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5.  Same — Mutual  Companies  No  Power  to  Provide  a  Fund  for  the 
Payment  of  Future  Losses, — Mutual  insurance  companies  organized 
under  the  act  approved  June  2,  1877,  can  not,  by  making  assessments, 
provide  a  fund  for  the  payment  of  future  losses. 

6.  Burden  op  Proof— Su«pcn«on  of  Policy  by  Non-Payment  of  Pre- 
mium Note.— The  burden  of  showing  that  a  policy  of  insurance  was  sus- 
pended at  the  time  of  a  loss,  by  reason  of  the  non-payment  of  the  premium 
note,  is  upon  the  defendant  company. 

Assumpsit,  on  an  insurance  policy.  Trial  in  the  Circuit  Court  of 
Fayette  County;  the  Hon.  SABfUEL  L.  Dwight,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  August  term.  1898.  Reversed  and  remanded.  Opinion  filed 
March  10,  1899.    Rehearing  denied  August  term,  1899. 

Statement. — Appellant  is  organized  under  a  law  of  this 
State  entitled :  "  An  act  to  organize  and  regulate  county 
fire  insurance  companies."  Approved  June  2,  1877.  In 
force  July  1,  1877. 

Section  12  of  the  act  provides  as  follows: 

"  Whenever  the  amount  of  any  loss  shall  have  been  ascer- 
tained, which  exceeds  in  amount  the  cash  funds  of  the  com- 
pany, the  president  shall  convene  the  directors  of  said  com- 
pany, who  shall  make  an  assessment  upon  all  the  property^ 
to  the  amount  for  which  each  several  piece  of  property  is 
insured,  taken  in  connection  with  the  rate  of  premium  under 
which  it  may  be  classified." 

Section  13  of  the  act  is  as  follows : 

"  It  shall  be  the  duty  of  the  president,  whenever  such 
assessment  shall  have  been  made,  to  immediately  notify 
every  person  composing  such  company  personally,  by  an 
agent  or  by  letter  sent  to  his  usual  postoffice  address,  of 
the  amount  of  such  loss  and  the  sum  due  from  him  as  his 
share  thereof,  and  of  the  time  when  and  to  whom  such  pay- 
ment is  to  be  made ;  but  such  time  shall  not  be  less  than 
thirty  nor  more  than  ninety  days  from  the  date  of  such 
notice." 

September  20,  1894,  appellant  insured  appellee's  house, 
barn  and  other  property,  against  loss  or  damage  by  fire  or 
lightning,  in  the  sum  of  §1,250,  for  the  period  of  five 
years. 

At  the  time  the  policy  was  issued,  appellee  executed  to 
the  company  his  premium  note  for  $25,  to  be  paid  in  such 
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portions  and  at  such  times  as  the  directors  should  require. 

The  policy  contained  a  clause  as  follows : 

^'  In  case  the  assured  fails  to  pay  his  assessment  by  the 
time  specified,  then  this  policy  shall  cease  to  be  in  force  and 
remain  null  and  void  during  the  time  such  assessment 
remains  due  and  unpaid ;  *  *  ♦  the  payment  of  the 
assessment,  however,  revives  the  policy  ana  makes  it  good 
for  the  balance  of  the  term,  or  until  failure  is  again  made 
to  pay  the  legal  assessments." 

June  11, 1897,  a  portion  of  the  property  covered  by  the 
policy  was  destroyed  by  fire.  Appellee  notified  the  com- 
pany and  furnished  proofs  of  loss,  as  required  by  the  pol- 
icy, but  it  refused  to  pay,  and  this  suit  was  brought  on  the 
policy  to  recover  for  the  loss. 

The  defense  set  up  was,  that  before  the  loss  assessments 
had  been  made  by  the  directors  of  the  company,  on  appel- 
lee's premium  note,  to  pay  other  losses  that  had  been  sus- 
tained by  other  policy  holders  of  the  company,  which  had 
been  adjusted  and  allowed  by  the  directors  of  the  company 
before  appellee's  loss  occurred ;  and  that  appellee,  although 
duly  notified  of  the  assessments,  had  failed  to  pay  them, 
and  in  consequence  his  rights  under  the  policy  had  been 
suspended.  The  jury,  after  having  been  substantially 
instructed  so  to  do,  returned  a  verdict  for  plaintiff  for 
$325.50,  and  the  court,  after  overruling  appellant's  motion 
for  a  new  trial,  rendered  judgment  on  the  verdict. 

The  only  questions  presented  for  determination  are  as  to 
the  correctness  of  the  rulings  of  the  court  in  sustaining 
appellee's  objection  to  the  introduction  by  appellant  of  the 
records  and  amended  records  of  the  proceedings  of  each  of 
two  meetino^s  of  the  board  of  directors  of  the  insurance 
company  —  one  held  February  16,  and  the  other  October 
14,1896  —  and  also  the  record  of  the  proceedings  of  the 
same  board,  held  February  24,  1898,  and  sustaining  objec- 
tions by  appellee  to  parol  evidence  offered  by  appellant  to 
to  show  what  business  was  transacted  at  the  first  two 
meetings  other  than  was  contained  in  the  original  records. 

The  original  record  of  the  meeting  of  February  16,  1896, 
is  as  follows: 
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"  DiBEOTOBs'  Call  Meeting. 

Vandalia,  III.,  Feb.  16,  '96. 

"  The  directors  of  the  Vandalia  Mutual  Co.  Fire  Ins.  Co. 
met  at  their  oflBce  in  Vandalia,  111.  Meeting  was  called  to 
order  by  the  president.  On  roll  call  the foUowingdirectors 
were  present :  W.  M.  Fogler,  Jacob  Ritter,  J.  W.  Leach, 
Wash  Burgess  and  O.  L.  Brown. 

"  Minutes  of  the  last  meeting  read  and  approved.  The 
following  bills  were  then  read  and  allowed: 

"  Vandalia  Union  ad.  stockholders'  meeting  one  week, 
forty-five  cents;  Fayette  Democrat  ad.  stockholders'  meet- 
ing, two  weeks,  fifty  cents;  Vandalia  Leader,  ad.  stockhold- 
ers' meeting,  two  weeks,  ninety  cents. 

"  The  following  losses  and  damages  were  then  allowed: 

"J.  O.  Kepner,  loss  of  house  burned,  $500;  household 
^oods  in  same,  $50;  total,  $550  loss  in  full.  S.  M.  Rush, 
damage  to  bed,  $3.33  in  full.  W.  E.  Gilliland,  loss  of  house- 
hold goods,  $102.82. 

*'  On  motion,  an  assessment  of  ten  per  cent  on  all  the 
company's  notes  was  made,  payable  on  or  before  April  1, 
1896.  iThe  secretary  was  instructed  to  have  the  necessary 
cards  printed  for  the  notices  of  said  assessment  and  send 
out  the  same,  for  which  to  receive  the  usual  compensation. 

"  On  motion,  L.  W.  Miller  was  to  collect  the  said  asesss- 
ment  and  receive  for  the  said  compensation  the  sum  of 
$25. 

"  There  being  no  further  business,  the  house  adjourned. 

"W.  M.  FoGLEB,  Pres. 
"L.  W.  MiLLBB,  Sect." 

The  amended  record  is  as  follows: 

"  DiBECTOBs'  Call  Meeting. 

Vandalia,  III.,  Feb.  16,  1896. 

"  The  directors  of  the  Vandalia  Mutual  County  Fire  Ins. 
Co.  met  at  their  office  inVandalia,  111.  Meeting  was  called 
to  order  by  the  president.  On  roll  call  the  following  direc- 
tors were  present:  W.  M.  Fogler,  Jacob  Ritter,  J.  W. 
Leach,  Wash  Burgess  and  O.  L.  Brown. 

*'  Minutes  of  the  last  meeting  read  and  approved.  The 
following  bills  were  read  and  allowed : 

"  Vandalia  Union,  ad.  stockholders'  meeting  one  week, 
forty-five  cents;  Fayette  Democrat,  ad.  stockholders'  meet- 
ing two  weeks,  fiftv  cents;  Vandalia  Leader,  ad.  stockhold- 
ers'  meeting  two  weeks,  ninety  cents. 
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"  The  following  losses  and  damages  were  then  allowed  : 
J.  O.  Kepner,  loss  of  house  burned,  $500;  household 
goods,  in  same,  $50;  total,  $550  loss  in  full.  S.  M.  Bush, 
damage  to  bed,  $3.33  in  full.  W.  E.  Gilliland,  loss  of  house- 
hold goods,  $102.82  in  full;  and  the  losses  of  J.  E.  Etchison, 
house  burned,  $800;  and  of  J.  O.  Kepner,  house  and  house- 
hold goods  burned,  $550;  and  S.  M.  Kush,  household  goods 
$3.33,  remaining  unpaid,  to  the  amount  of  $1,456.15.  The 
directors  found  the  money  then  on  hand  to  be  $384.64, 
and  the  said  losses  exceeded  in  amount  the  cash  funds  of 
the  company,  and  that  an  assessment  of  10  per  cent  would 
raise  about  $1,300. 

"  On  motion,  an  assessment  of  10  per  cent  on  all  the 
company's  notes  was  made  payable  on  or  before  April  1st, 
1896.  The  Sect,  was  instructed  to  have  the  necessary  cards 
printed  for  notices  of  the  said  assessment  and  send  out  the 
same,  for  which  he  was  to  receive  the  usual  compensation. 

"  On  motion,  Mr.  Miller  was  to  collect  the  said  assess- 
ment and  receive  for  the  said  compensation  the  sum  of  $25. 

"  There  being  no  further  business,  the  house  adjourned. 

"  W.  M.  Fooler,  Pres. 
"  L.  W.  Miller,  Sect." 

The  original  record  of  October  14,  1896,  is  as  follows : 

"Directors'  Quarterly. 

Vanpalia,  III.,  Oct.  14, '  96. 

"  The  directors  of  the  Vandalia  Mutual  County  Fire  Ins. 
Co.  met  at  their  ottice  at  Vandalia  at  2  o'clock  p.  m.  The 
meeting  was  called  to  order  by  the  Pres.  On  roll  call  the 
following  members  were  present :  J.  Ritter,  G.  W.  Gardner, 
W.  Burgess,  J.  W.  Leach,  A.  Stine,  Jr.,  O.  L.  Brown,  J.  C. 
Bowles,  Geo.  W.  Mattis  and  W.  M.  Fogler. 

"  On  motion,  the  claim  of  S.  M.  Rush  for  barn  burned  was 
allowed  in  full  of  $75;  bill  on  personals  allowed,  $100;  total 
$175. 

"  Bill  of  Mrs.  Ellen  Bolds  on  personals  allowed,  $7. 

'*  On  motion,  an  assessment  oi  10  per  cent  on  all  notes 
was  ordered,  payable  before  December  1, 1896;  the  secretary 
to  send  out  the  notices  and  receive  for  the  same  $10.  Also 
to  collect  said  assessments  and  receive  for  his  services  of 
collecting  3  per  cent  of  the  amount  collected.  Assessment 
notices  to  be  sent  to  all  who  were  members  before  Septem- 
ber 23,  and  to  all  renewals  to  date. 

''  The  secretary  was  further  instructed  to  advertise  in  two 
county  papers,  viz.,  the  Union  and  Leader. 
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"  There  being  no  further  business,  the  meeting  adjourned 
until  January,  181)7. 

"Jacob  Ritter,  Pres. 
"L.  W.  Miller,  Sec.'* 

The  amended  record  is  as  follows : 

"Directors' Quarterly  Meeting. 

Vandalia,  III.,  October  14,  1896. 

"  The  directors  of  the  Vandalia  Mutual  Co.  Fire  Ins.  Co. 
met  at  their  office  in  Vandalia,  at  2  p.  m.  The  meeting  was 
called  to  order  by  the  vice-president.  On  roll  call  the  fol- 
lowing members  were  present:  J.  Ritter,  G.  W.  Gardner, 
W.  Burgess,  J.  E.  Leacn,  A.  Stine,  Jr.,  O.  L.  Brown,  J.  C. 
Bowles,  Geo.  W.  Mattes  and  W.  M.  Fop;ler. 

"  On  motion  the  claims  of  S.  M.  Rush  for  bam  burned  was 
allowed  in  full  of  $75;  bill  on  personals  allowed  $100;  total 
$175. 

"  Bill  of  Mrs.  Ellen  Bolds  on  personals,  allowed,  $7.  And 
the  losses  of  Wm.  Buchanan,  barn  and  contents  burned, 
$167.82;  and  S.  M.  Rush,  barn  and  contents  burned,  $175; 
and  E.  Bolds,  damage  to  house  by  lightning,  $7;  and  Michael 
Reams,  horse  killed  by  lightning,  $40;  remaining  unpaid  to 
the  amount  of  $389.82. 

"The  directors  found  the  amount  of  money  then  on 
hand  to  be  $16.38,  and  that  the  said  losses  exceeded  in 
amount  the  cash  funds  of  the  company,  and  that  an  assess- 
ment would  raise  about  $1,250. 

"  On  motion,  an  assessment  of  ten  per  cent  on  all  notes  was 
ordered  payable  before  December  1st,  1896;  the  secretary 
to  send  out  the  notices  and  receive  for  the  same  $10.  Also 
to  collect  said  assessments  and  receive  for  his  services  of 
collecting  three  per  cent  of  the  amount  collected. 

"  Assessment  notices  to  be  sent  to  all  who  were  members 
before  September  23d,  and  to  all  renewals  to  date. 

"  The  secretarv  was  further  instructed  to  advertise  in  two 
county  papers,  viz.,  the  Union  and  the  Leader. 

"  There  being  no  further  business,  the  meeting  adjourned 
until  January,  1897. 

"  Jacob  Ritter,  Pres. 
"L.  W.  Miller,  Sec." 

The  record  of  the  directors'  meeting  of  February  24, 1898, 
is  as  follows : 

"Vandalia,  III.,  Feb.  24,  1898. 

"  The  director's  of  the  Vandalia  Mutual  County  Fire 
Insuratice  Company  met  in  special  session  at  the  call  of  their 
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secretary  and  five  other  members;  the  following  directing 
the  call  of  the  meeting :  W.  M.  Fogler,  Jacob  Ritter,  Geo.  C. 
Mattes,  J.  C.  Bowles  and  J.  W.  Leach.  Present  at  the  said 
meeting,  Jacob  Ritter,  J.  C.  Bowles,  J.  W.  Leach,  W.  M. 
Fogler  and  Geo.  C.  Mattes. 

"  There  being  a  quorum  present,  the  directors  considered 
the  minutes  of  their  meeting  of  February  14th,  1896,  and 
of  October  14th,  1896,  and  found  that  certain  actions  of  the 
board  had  been  omitted  from  the  minutes  of  said  meetings, 
whereupon  the  following  resolutions  were  passed  by  unan- 
imous vote  of  those  present. 

Hesolution  No.  1. — Whereas,  at  the  directors'  meeting 
held  on  February  14th,  1896,  the  board  did  determine  that 
the  losses  then  adjusted  and  unpaid  amounted  in  the  aggre- 
gate to  the  sum  of  $1,466,  and  that  the  cash  funds  or  the 
Co.  then  in  hands,  amounted  to  $384,  and  that  said 
losses  exceeded  in  amount  the  cash  funds  of  the  company; 
and  whereas,  the  said  facts,  by  inadvertence  of  the  secre- 
tary, have  been  omitted  from  the  minutes  of  the  said  meet- 
ing; it  is,  therefore,  ordered  that  the  secretary  amend  said 
minutes  so  that  the  same  may  show  the  above  facts. 

Resolution  No,  ^. — And  whereas,  also  at  the  directors' 
meeting  held  on  October  14th,  1896,  the  board  did  determine 
that  the  losses  then  adjusted  and  unpaid  amounted  in  the 
aggregate  to  the  sum  of  $390,  and  that  the  cash  funds  of 
the  company  then  on  hands  amounted  to  $16.38,  the  said 
losses  exceeded  in  amount  the  said  funds  of  the  company. 
And  whereas,  the  said  facts  have,  by  inadvertence  of  tfie 
secretary,  been  omitted  from  the  minutes  of  the  meeting; 
it  is  therefore  ordered  that  the  secretary  amend  said  min- 
utes so  that  the  same  mav  show  the  above  facts.  And  we 
direct  these  resolutions  as  an  amendment,  supplying  the 
aforesaid  omissions  of  the  records,  and  that  Resolution  No. 
1  be  read  as  a  part  of  the  minutes  of  the  meeting  of  Feb. 
16th,  1896;  and  that  Resolution  No.  2  be  read  as  part  of 
the  minutes  of  the  meeting  of  October  14th,  1896. 

"Jacob  Ritteb,  Pres. 
**L.  W.  Miller,  Sect. 
Meeting  adjourned." 

Bbown  &  Albert,  attorneys  for  the  appellant. 

Tipton  &  Tipton  and  E.  B.  Spurgeon,  attornevs  for 
appellee. 
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Mr.  Justice  Bioklow  delivered  the  opinion  of  the  court. 

If  the  amended  record  of  the  proceedings  of  the  directors' 
meeting  of  February  16,  1896,  was  improperly  excluded 
from  the  jury,  it  becomes  immaterial  to  inquire  whether 
the  original  record  of  the  proceedings  might  properly  have 
been  admitted  or  not,  hence  we  express  no  opinion  in 
regard  to  it 

The  right  of  the  directors  of  the  company  to  amend  their 
records  when  necessary,  so  as  to  cause  them  to  show  what 
they  actually  did  when  convened  in  session  and  acting  as  a 
body,  does  not  seem  to  be  contested  by  appellee's  counsel, 
and  it  can  not,  in  our  opinion,  be  successfully  contested, 
since  even  the  records  of  municipal  corporations  can  be 
amended.  County  of  Du  Page  v.  Commissioners  of  High- 
ways, 142  IlL  610;  Village  of  Gilberts  v.  Kape,  49  111.  App. 
418. 

The  total  amount  of  unpaid  losses,  as  shown  by  the  record 
at  the  time  an  assessment  was  made,  was  $1,456.15.  To 
this  should  be  added  the  other  bills  allowed,  for  printing, 
$1.85,  also  $25  for  collecting  the  assessment,  making  the 
total  liabilities  of  the  company  $1,483;  and  deducting  from 
this  sum  the  cash  on  hand  left  $1,098.36  to  be  provided  for  by 
the  assessment,  which  at  the  rate  fixed  by  the  directors  it 
was  thought  would  amount  to  about  $1,300. 

In  the  case  of  Farmers'  Fire  Insurance  Co.  of  Palmyra  v. 
Knight,  162  111.  470,  the  court  said  : 

"  Where  a  loss  occurs  the  managers  may  exercise  a  rea- 
sonable discretion  in  determining  the  amount  necessary  to 
be  raised.  There  will  always  be  more  or  less  expense  in  the 
collection  of  an  assessment,  and  there  may  be  insolvent  mem- 
bers, from  whom  collections  can  not  be  made.  These,  and 
other  like  matters,  are  proper  to  be  considered  by  the  man- 
agers in  fixing  the  amount  of  the  assessment." 

We  agree  with  the  learned  counsel  for  appellee,  who  say : 
*'  We  think  it  clear  that  an  assessment  must  be  made  in  sub- 
stantial conformity  to  the  statute  before  a  legal  liability  can 
arise  to  pay  the  assessment."  But  we  can  not  agree  to  the 
other  proposition  seemingly  contended  for,  that  before  a 
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recovery  can  be  had  on  an  assessment,  actual  proof  of  loss 
on  which  the  assessment  was  made  mast  be  adduced. 
Proofs  of  loss  are  made  by  the  assured  to  the  company,  and 
the  directors  stand  for  and  are  the  only  legal  representa- 
'tives  of  the  company,  and  in  the  absence  of  fraud  or  collu- 
sion, when  they  examine  the  proofs  of  loss  made  by  the 
assured  and  agree  upon  the  amount  of  it,  the  record  that 
thev  make  is  conclusive  a^rainst  the  members  of  the  com- 
pany.  If  this  were  not  so,  there  could  be  little,  if  any,  use 
of  becoming  incorporated.  We  are  of  opinion  that  the 
assessment  was  not  unreasonable  in  amount  and  was  le^^allv 
made,  and  that  the  court  erred  in  excluding  from  the  jury 
the  amended  record  of  the  proceedings  of  the  directors' 
meeting  of  February  16,  1896. 

The  amended  record  of  the  proceedings  of  the  directors' 
meeting  of  October  14,  1896,  showed  the  unpaid  losses  to 
have  been  $389.82,  and  the  cash  on  hand  $16.38,  and  yet 
the  assessment  made  was  more  than  three  times  the  amount 
necessary  to  pay  all  the  liabilities  of  the  company.  We 
are  at  a  loss  to  undersitand  the  object  the  directors  had  in 
view  in  making  so  large  an  assessment.  If  the  purpose 
was  to  provide  a  fund  for  the  payment  of  future  losses,  it  is 
^sufficient  to  say  that  the  law  under  which  the  company  was 
incorporated  gives  them  no  such  authority.  The  only  law 
authorizing  the  directors  to  make  an  assessment  is  section 
12  of  the  act  quoted,  and  language  could  not  make  plainer 
the  fact  that  the  authority  given  by  the  section  to  make 
assessments  can  only  be  exercised  after  a  loss  has  occurred, 
and  then  for  the  purpose  only  of  paying  the  loss.  This  is 
further  evident  from  section  13  of  the  law,  which  provides 
that  in  the  notice  to  be  given  the  members  assessed,  the 
amount  of  the  loss,  and  the  sum  due  from  each  member,  as 
his  share  of  it,  shall  be  stated. 

The  assessment  was  void,  and  the  ruling  of  the  court  in 
excluding  the  original  and  amended  proceedings  of  October 
14, 1896,  from  the  jury,  was  not  error.  Farmers'  Fire  Insur- 
ance Co.  of  Palmyra  v.  Knight,  supra. 

The  defendant  below  offered  to  prove  that  after  the  first 
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assessment  was  made,  it  caused  the  plaintiff  to  be  notified 
of  it,  as  required  by  law;  but  the  court  excluded  the  evi- 
dence, because  no  legal  assessment  had  been  proven,  and 
defendant  excepted.  What  particular  facts  defendant  pro- 
posed to  prove  concerning  the  notice,  what  the  notice  con- 
tained, or  wh«n  it  was  given,  does  not  appear  from  the 
record,  and  we  are  unable  to  determine  whether  it  was 
sufficient  to  fix  the  liability  of  the  plaintiff  to  pay  the 
assessment  or  not,  and  hence  we  express  no  opinion 
about  it. 

The  burden  of  showing  that  plaintiff's  policy  was  sus- 
pended at  the  time  of  his  loss  rested  upon  defendant  com- 
pany, and  since  there  was  no  controversy  that  plaintiff  had 
not  paid  the  assessment  of  February  16,  1896,  the  court 
should  have  allowed  the  defendant  to  prove  that  the  notice 
of  the  assessment  had  been  duly  given  the  plaintiff,  if  it 
could  do  so;  and  because  it  did  not,  we  think,  under  the 
circumstances,  it  was  the  fault  of  the  court  that  defendant 
did  not  make  an  offer  of  the  notice  of  the  a^essment,  or  a 
copy  of  it,  and  an  offer  to  prove  when  and  how  it  was 
served,  and  had  the  matters  preserved  in  the  bill  of  excep- 
tions, as  the  better  practice  than  the  course  followed. 

For  the  errors  sustaining  plaintiff's  objection  to  the 
introduction  in  evidence  of  the  amended  record  of  the  pro- 
ceedings of  the  directors'  meeting  of  February  16,  1896, 
and  in  refusing  to  allow  defendant  to  prove  that  it  served 
notice  of  the  assessment  on  the  plaintiff,  as  provided  by 
law,  the  judgment  is  reversed  and  the  cause  remanded. 


Leo  Levi  v.  A.  W.  Brown. 

1.  Appellate  CJourt  'PRkcmcK— Compliance  With  the  Rules  of 
Court. — If  a  defendant  in  error  or  appellee  fails  to  file  his  brief  in  com- 
pliance with  Rule  81  of  this  court  (Fourth  District),  the  judgment  or 
decree  will  be  reversed  pro  forma,  unless  the  court,  on  examination  of 
ttie  record,  deems  it  proper  to  decide  the  case  on  its  merits. 

Assampsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Alex- 
ander County;  the  Hon.  Joseph  P.  Rob  arts,  Judge,  presiding.    Verdict 
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and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in  this  court 
at  the  February  term,  1899.  Reversed.  Opinion  filed  September  5, 
1899. 

Gbeen  &  Gilbert,  attorneys  for  appellant. 
No  appearance  for  appellee'. 

Opinion  per  Curiam. 

This  was  a  suit  commenced  before  a  justice  of  the  peace, 
by  appellee  against  appellant,  to  recover  on  a  promissory 
note  executed  by  one  Frank  Beck  to  appellant,  and  indorsed 
by  appellant  to  appellee.  The  case  was  appealed  to  the  Cir- 
cuit Court  of  Alexander  County,  where  trial  was  had  by 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  appel- 
lee against  appellant. 

Appellant  duly  appealed  the  case  to  this  court  and  assigned 
errors  on  the  record,  and  in  compliance  with  the  rules,  filed 
his  abstract  and  brief. 

Appellee  has  filed  no  brief.    Eule  31  of  this  court  is : 

"  31.  If  the  defendant  in  error  or  appellee  shall  fail  to  file 
his  brief  in  compliance  with  these  rules,  the  judgment  or 
decree  will  be  reversed  proforma^  unless  the  court,  on  exam- 
ination of  the  record,  shall  deem  it  proper  to  decide  the  case 
on  its  merits." 

Such  examination  of  the  record  as  we  have  been  able  to 
make  fails  to  disclose  any  reason  why  this  case  should  not 
fall  under  the  operation  of  the  rule. 

The  judgment  of  the  Circuit  Court  is  reversed. 


George  W.  Searcy  t.  Henry  Sndhoff. 

1.  Slander— Qua7?)!ca<ion  of  Actionable  TFords.— A  person  may,  at 
the  time  of  speaking  words  which  are,  in  their  ordinary  signification, 
slanderous  by  imputing  a  crime,  so  qualify  them  by  other  words  as  to 
show  that  he  uses  them  in  a  different  sense. 

2.  Same.— -4 W  Words  Spoken  at  One  Time  Must  Be  Taken  Together.-^ 
All  the  words  spoken  at  one  time  must  be  taken  together,  and  although 
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one  part,  when  detatched  from  another  may  be  slanderous,  yet,  if  taken 
all  together,  they  may  not  be  so. 

3.  Samb— Jfeotfure  of  Proof— The  Burden  of  Proof  is  Upon  the 
Plaintiff.— To  prove  the  words  alleged  in  his  declaration,  or  so  much  of 
them  as  will  sustain  his  cause  of  action,  it  is  not  enough  to  prove  other 
words  of  like  import  and  meaning — equivalent  words  or  expressions 
will  not  suffice. 

4.  Damages— Jn  Actions  for  Inlander — Instructions. — Damages  in 
actions  for  slander  should  be  determined  from  the  evidence,  and  from 
that  alone,  and  an  instruction  which  does  not  restrict  the  jury  to  the 
evidence  is  improper. 

AettOB  in  Case,  for  slander.  Trial  in  the  Circuit  Court  of  Madison 
Coimty;  the  Hon.  Silas  Cook,  Judge,  presiding.  Verdict  and  judg- 
ment for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
February  term,  1899.  Reversed  and  remanded.  Opinion  filed  Septem- 
ber 5,  1899. 

Teavous  &  Waenock,  attorneys  for  appellant. 

Tke  whole  conversation  was  necessary,  and  indispensable, 
both  as  to  the  question  of  malice  and  in  mitigation  of  dam- 
ages. McKee  v.  Ingalls,  4  Scam.  30;  Zuokerman  v.  Son- 
nenschein,  62  111.  116;  Welker  v.  Butler,  15  111.  App.  209; 
Freeman  v.  Tinsley,  50  111.  497;  Foval  v.  Hallett,  10  111. 
App.  265;  Newell  on  Libel  and  Slander,  813-815,  and  Sub- 
sections 9,  11,  24,  32  and  38. 

An  instruction  telling  the  jury  that  if  they  find  defend- 
ant guilty  they  should  ^'  assess  plaintifiTs  damages  at  such 
sum  as  they  may  think  fit,''  without  stating  that  the  dam- 
a.ges  should  be  estimated  from  the  evidence,  is  clearly 
erroneous.  Martin  v.  Johnson,  89  111.  537;  McGinnis  v. 
Berven,  16  IlL  App.  357;  L.  S.  ife  M.  S.  Ey.  Co.  v.  Rohlfs,  51 
111.  App.  221. 

It  was  necessary  to  a  recovery  that  plaintiff  should  prove 
the  use  of  at  least  enough  of  the  exact  words  charged  to 
impute  the  crime  charged.  Other  words  of  like  meaning, 
or  equivalent  words  or  expressions,  will  not  suffice.  The 
refusal  of  appellant's  1st.  3d,  6th  and  7th  instructions  was 
therefore  error.  Sanford  v.  Gaddis,  15  111.  228;  Crotty  v. 
Morrissy^  40  111.  477;  Becker  v.  Schiller,  49  111.  App.  606; 
Ransom  v.  McCurley,  140  111.  626. 

The  instructions  for  appellant  tell  the  jury  that  it  is  only 
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necessary  for  him  to  prove  the  uttering  of  the  words 
charged.  The  element  of  publication  is  entirely  ignored, 
and  this  was  error.    Frank  v.  Kaminsky,  109  111.  26. 

W.  P.  BbadshaWj  attorney  for  appellee. 

It  is  the  well  settled  law  of  this  State,  if  the  words 
charged  are  substantially  proven,  that  is  sufficient.  All  the 
words  charged  need  not  be  proven,  but  that  sufficient  of 
them  only  need  be  proven  to  constitute  the  offense.  Stu- 
mer V.  Pitchman,  124  111.  250. 

Mb.  Justice  Cbeiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  for  slander,  in  the  Circuit 
Court  of  Madison  County,  by  appellee  against  appellant. 
The  declaration  charges  that  appellant  said  to  appellee,  in  the 
presence  of  other  persons :  *'  You  helped  West  Dugger  steal 
that  hay.  I  could  have  had  you  both  arrested  and  put  up 
for  it.  *  *  *  Meaning  and  intending  thereby  to  charge 
the  plaintiff  (appellee)  with  the  crime  of  larceny."  To 
this  declaration  appellant  pleaded  not  guilty.  Trial  by 
jury.  Verdict  and  judgment  in  favor  of  appellee  against 
appellant. 

The  evidence  on  behalf  of  appellee  consisted  of  his  own 
testimony  and  that  of  a  witness  by  the  name  of  Philip 
Stock.  Appellee  testified  that  the  words  spoken  by  appel- 
lant were :  "  You  helped  West  Dugger  steal  my  hay  and  I 
had  you  both  arrested  and  put  up  for  it."  The  witness 
Philip  Stock  testified  that  the  words  spoken  by  appellant 
were :  "  West  Dugger  had  no  right  to  that  hay  at  all ;  I 
could  have  you  arrested  for  stealing;  I  could  have  j'^ou  both 
put  up  for  it."  Upon  cross-examination  of  these  witnesses, 
and  also  in  the  examination  of  his  own  witness,  counsel  for 
appellant  sought  to  bring  out  so  much  of  the  conversation 
in  which  those  words  were  said  to  have  been  spoken  as 
related  to  the  subject-matter  of  them,  but  on  objection  by 
counsel  for  appellee  the  court  refused  to  permit  it,  and  ruled 
that  the  witnesses  could  only  state  what  they  heard  *'  in 
the  way  of  uttering  "  the  words  charged  in  the  declaration. 
In  this  the  court  erred. 
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"A  person  may  at  the  time  of  speaking  words  which,  in 
their  ordinary  signification,  would  be  slanderous  by  imput- 
ing a  crime,  so  qualify  them  by  other  words  as  to  show 
that  he  uses  them  in  a  different  *sense.  *  *  *  It  goes 
upon  the  principle  that  all  the  words  spoken  at  one  time 
must  be  taken  together,  and  though  one  part  detached  from 
another  would  be  slanderous,  yet,  if  taken  all  together,  they 
might  not  impute  an  indictable  oflfense."  Newell  on  Defama- 
tion.  Slander  and  Libel,  813. 

In  Foval  v.  Hallett,  10  111.  App.  265,  it  is  said : 

"The  injustice  of  isolating  the  words  charged  in  the 
declaration  from  the  balance  of  the  conversation  in  which 
they  were  spoken  is  manifest."  "When  defamatory  lan- 
guage has  any  reference  to  or  is  connected  with  any  other 
language  or  event  which  afifects  its  meaning,  it  must  be 
construed  with  reference  to  such  other  language  or  event." 

The  court  gave  on  behalf  of  appellee  the  following  instruc- 
tion: 

"  The  court  instructs  the  jury,  that  if  they  believe  from 
the  evidence  that  the  defendant  used  the  words  toward  the 
plaintiff  charged  in  the  declaration  in  this  case,  or  substan- 
tially the  woras,  then,  under  the  pleadings  in  this  case,  they 
should  find  the  defendant  guilty  and  assess  the  plaintiff's 
damages  at  such  sum  as  they  may  think  fit." 

And  refused  to  give  on  request  of  appellant  the  following : 

"  The  jury  are  instructed  that  to  entitle  the  plaintiff  to 
recover  in  this  suit  he  must  prove  the  speaking  or  the  words 
alleged  in  the  declaration;  other  words  of  like  meaning,  or 
equivalent  words  or  expressions  will  not  suffice." 

In  this  the  court  also,  erred.  In  Sanford  v.  Gaddis,  15 
111.  229,  it  is  said : 

"  The  plaintiff  must  prove  the  words  alleged  in  the  decla- 
ration, or  so  much  of  them  as  will  sustain  his  cause  of  action. 
It  is  not  enough  to  prove  other  words  of  like  import  and 
meaning — equivalent  words  or  expressions  will  not  suffice." 

The  instruction  given  authorized  the  jury  to  find  appel- 
lant guilty,  although  they  might  not  believe  from  the 
evidence  that  he  had  spoken  the  words  alleged  in  the 
declaration,  or  enough  of  them  to  charge  appellee  with 
larceny,  provided  they  should  find  that  he  had  spoken 
"substantially  the  words  " — equivalent  words — words  mean- 
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ing  substantially  the  same.  This  error  appeared  in  other 
instructions  given  on  behalf  of  appellee,  and  in  the  modifica- 
tion of  the  third  instruction  given  on  behalf  of  appellant. 
The  instruction  above  quoted  as  given  is  viciotis  in  another 
respect.  It  authorized  the  jury  to  assess  damages  at  such 
sum  as  they  might  think  fit.  In  Martin  v.  Johnson,  89  111. 
537,  it  is  said : 

"It  was  the  province  of  the  jury  to  determine  the  dam- 
ages plaintiff  should  recover,  if  any,  but  these  damages 
should  be  determined  from  the  evidence,  and  from  that 
alone;  and  an  instruction  which  does  not  restrict  the  jury  to 
the  evidence  is  improper." 

While  it  is  true,  as  contended  by  counsel  for  appellant, 
that  proof  of  publication  of  the  slanderous  words  is  as 
essential  as  proof  of  the  speaking,  and  that  all  the  instruc- 
tions given  on  behalf  of  appellee  ignore  that  element  in  the 
case,  so  do  all  the  instructions  asked  on  behalf  of  appellant. 
In  this  case  no  issue  was  raised  as  to  the  publication  of  what- 
ever words  were  spoken.  They  were  admittedly  spoken  to 
appellee  in  the  presence  of  his  wife  and  the  witness  Philip 
Stock.  In  such  case  the  admission  of  this  element  from 
appellee's  instructions  is  not  material. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


84  1521 

si84»  9|  Illinois  Central  Railroad  Co.  t.  Emma  Griffin. 

1.  Verdicts— IVTien  they  WiU  Not  Be  Disturbed.— Where  there  is 
evidence  from  which  the  jury  could  properly  find  their  yerdict,  it  will 
not  be  disturbed,  although  the  evidence  might,  in  the  opinion  of  the 
court,  justify  a  different  verdict. 

2.  Railroads — Duty  to  Maintain  Crossings, — It  is  the  duty  of  rail- 
roads in  thisState  to  construct  and  maintain  aU  railroad  crossings  of 
highways  and  streets,  and  the  approaches  thereto,  within  their  r^pect- 
tive  rights  of  way,  so  that  at  aU  times  they  shall  be  safe  to  persons  and 
property. 

8.    Same— CTwrgreobZe   With  Notice.— A  railroad  is  chargeable  with 
notice  of  all  the  perilous  circumstances  of  a  crossing  constructed  by  it 
4.    HiQEWAYa—Obstructtons—Definition,— Every  unauthorized   use 


Fourth  District — February  Term,  1899.  153 

I.  C.  R.  R.  Co.  v.  Griffin. 

of  a  highway  which  renders  it  less  safe  and  convenient  for  travelers  is 
an  obstruction. 

5.  Same— LiobfltYy  of  One  Obstructing, — Whoever,  without  special 
authority,  materially  obstructs  a  highway,  or  renders  its  use  hazard- 
ous, is  liable  in  an  action  by  any  one  who  sustains  a  special  injury 
thereby. 

6.  Nuisances— Oyec^*  in  Highioaya  May  Be.— An  object  in  a  high- 
way calculated  to  frighten  a  horse  may  be  a  nuisance,  and  is  not  distin- 
guishable in  law  from  an  obstruction  which  a  traveler  drives  against. 

7.  Instructions— ZWrccWng  Attention  of  the  Jury  to  Particular 
Facts  in  Evidence  Erroneous, — An  instruction  which  singles  particular 
facts  from  others  in  evidence,  and  directs  the  attention  of  the  jury  to 
them  is  properly  refused. 

Action  for  Personal  Injories.— Trial  in  the  Circuit  Court  of  Ma- 
rion County;  the  Hon.  Truman  E,  Ames,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at 
the  February  term,  1899.    Affirmed.    Opinion  filed  September  5,  1899. 

Statement. — This  was  an  action  by  appellee  to  recover 
ilamao^es  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  appellant. 

The  declaration  contains  three  counts. 

The  first  charges  that  appellant  caused  certain  cinders  to 
be  conveyed  to  a  point  where  its  railroad  is  intersected  by 
the  public  highway,  and  negligently  caused  the  same  to  be 
unloaded  upon  the  public  highway  adjacent  to  its  track, 
which  cinders  were  so  negligently  unloaded  as  to  lay  in  a 
pile,  and  thereby  create  an  object  that  would  frighten 
horses;  that  her  horse  did  frighten,  ran  away,  threw  her 
from  the  wagon  and  injured  her,  etc. 

The  second  count  charges  that  appellant  negligently 
piled  a  car  of  fresh  cinders  in  such  manner  that  they  would 
naturally  cause  a  reasonably  gentle  horse  passing  that  por- 
tion of  the  highway  to  take  great  fright;  that  her  horse  did 
frighten,  etc. 

The  third  count  avers  that  there  was  then  growing  upon 
that  portion  of  the  highway,  upon  both  sides  of  the  beaten 
roadway  adjoining  appellant's  track,  and  upon  its  right  of 
way  adjoining  said  highway,  a  large  amount  of  tall  weeds, 
and  that  the  cinders  were  negligently  so  placed  as  to  be 
hidden  by  the  tall  weeds,  so  as  not  to  be  visible  to  one 
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approaching  on  the  highway  until  within  a  few  feet  of  them, 
and  that  thereby  the  cinders  became  an  object  likely  to 
frighten  a  reasonably  gentle  horse  and  cause  the  same  to 
become  unmanageable,  and  that  her  horse  did  frighten,  etc. 

The  general  issue  was  pleaded.  Trial  was  by  jury  and  a 
verdict  for  $4,191. 

Motion  for  a  new  trial  and  a  motion  in  arrest,  overruled 
in  their  order,  and  judgment  upon  the  verdict,  from  which 
judgment  appellant  appeals. 

Appellee,  Emma  Griffin,  in  July,  1897,  was  living  two  and 
a  quarter  miles  northeast  of  Patoka,  which  is  a  station  on 
defendant's  railroad.  On  the  22d  of  July  she  started  to 
Patoka,  about  seven  o'clock  in  the  morning.  She  traveled 
in  a  light  spring-wagon  drawn  by  a  three-year-old  filly. 
Appellee  had  with  her  a  babe  two  months  old.  The  babe 
lay  in  her  lap  and  rested  on  her  left  arm,  while  she  drove 
the  filly  with  her  right  hand.  There  was  also  in  the  wagon 
a  basket  of  butter  and  a  five  gallon  coal  oil  can.  The  route 
she  traveled  to  Patoka  led  southward  to  a  road  that  ran  east 
and  west  and  crossed  the  railroad  of  appellant.  The  road 
ran  through  a  cut  and  was  slightly  descending  toward  the 
crossing.  The  highway  was  sixty-six  feet  wide,  and  the 
traveled  part  about  ten  or  fifteen  feet  wide.  The  part  of 
the  highway  on  the  south  side  of  the  beaten  road  had  a 
growth  of  weeds  upon  it.  Some  days  before  July  22d — one 
witness  states  from  ten  to  twenty  days — appellant,  in  order 
to  raise  and  ballast  its  track,  including  that  portion  where 
the  road  referred  to  crossed  the  railroad,  unloaded  carloads 
of  cinders  north  and  south  of  the  crossing  and  on  a  part  of 
the  highway  at  the  crossing.  The  cinders  were  thrown  in 
ricks  or  ridges  alongside  the  railroad  track  and  extended 
twelve  or  eighteen  inches  above  the  ends  of  the  ties.  They 
extended  from  a  point  south  of  the  traveled  road  twenty- 
five  or  thirty  feet,  to  the  cattle-guard,  leaving  a  space  of  ten 
or  fifteen  feet  of  the  beaten  track  of  the  hiffhwav  for  the 
passage  of  vehicles.  Appellee  drove  toward  the  crossing, 
and  when  within  about  ten  feet  of  the  rails,  the  mare  scared, 
gave  a  jump,  and  ran  across  the  railroad  track.     When  the 
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mare  jumped  appellee  pushed  the  child  between  her  knees, 
and  got  hold  of  the  reins  with  both  hands,  but  was  not  able 
to  stop  her.  When  200  yards  west  of  the  crossing,  the  mare 
overturned  the  spring-wagon  and  threw  appellee  on  the 
hard  ground,  and  probably  against  the  fence,  and  she 
received  the  injuries  which  are  complained  of  in  this  suit. 

William  H.  Gbken,  attorney  for  appellant;  James  Fen- 
tress, of  counsel. 

W.  F.  BuNDY  and  Frank  F.  Noleman,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Wobthington  delivered  the  opin- 
ion of  the  court. 

The  amount  of  damages  assessed  is  not  questioned.  The 
points  mainly  insisted  upon  by  appellant  are  that  appellee 
was  not  in  the  exercise  of  due  care  and  caution,  and  that 
appellant  was  not  guilty  of  negligence  as  charged.  These 
were  questions  for  the  jury  to  decide. 

"  The  rule  is  that  when  there  is  evidence  from  which  the 
jury  could  properly  find  their  verdict,  it  will  not  be  dis- 
turbed, although  the  evidence  might,  in  the  opinion  of  the 
court,  justify  a  different  verdict."  T.,  W.  &  W.  Co.  v. 
Moore,  77  III.  219. 

"  It  is  only  where  there  is  no  evidence  upon  which  the 
finding  of  the  jury  can  rest,  or  where  the  finding  is  against 
the  clear  weight  of  the  evidence,  that  we  are  justified  in 
setting  their  verdict  aside."  T.,  St.  L.  &  K.  C.  R.  K.  Co.  v. 
Cline,  31  111.  App.  563. 

Tested  by  these  rules,  it  can  not  be  said,  after  a  careful 
examination  of  the  evidence,  that  this  verdict  is  not  sup- 
ported by  testimony  in  the  case.  That  there  is  force  in 
appellant's  argument,  as  a  general  proposition,  that  a  woman 
with  a  babe  two  months  old,  driving  a  three-year-old  filly, 
is  not  exercising  ordinary  care,  may  be  conceded.  But  each 
case  must  be  determined  by  the  facts  in  the  case.  The  evi- 
dence is  positive  and  uncontradicted  that  appellee  was  an 
expert  horse-woman,  living  on  a  farm;  she  had  handled 
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horses  from  childhood.  She  bad  plowed,  harrowed,  driven 
reapers,  mowers,  buggies  and  wagons.  She  was  well 
acquainted  with  the  filly  in  question  and  had  repeatedly 
driven  her.  The  weight  of  the  evidence  is  that  the  filly  was 
gentle  and  safe  to  drive.  At  the  time  of  the  accident,  when 
the  animal  shied  at  the  cinders,  about  a  length  ahead  of  her 
and  within  ten  feet  of  the  crossing,  appellee  was  driving 
with  one  hand  and  holding  her  babe  on  her  lap  with  the 
other.  She  testifies  that  she  immediately  pushed  the  babe 
between  her  knees,  and  calling  "  whoa"  to  the  horse,  had 
the  reins  in  both  hands  before  the  railroad  track  was  reached, 
but  was  unable  to  check  the  mare.  The  jurors  who  heard 
the  witnesses,  and  had  before  them  in  evidence  all  the  cir- 
cumstances  of  the  case,  were  as  able  to  pass  upon  the  ques- 
tion of  appellee's  care  and  caution  as  we  are,  and  by  their 
verdict  have  found  that  she  was  in  the  exercise  of  due  care 
and  caution. 

Was  appellant  guilty  of  negligence? 

The  evidence  shows  that  appellant's  agents  were  engaged 
in  raising  and  ballasting  the  track  with  cinders,  for  some 
distance  north  of  and  including  the  crossing.  For  this  pur- 
pose they  had  shoveled  cinders  from  their  cars  along  both 
sides  of  the  track,  and  in  so  doing  had  thrown  them  on  the 
highway,  within  three  or  four  feet  of  its  traveled  track; 
that  they  were  thrown  in  ridges  about  eighteen  inches 
higher  than  the  ties.  Weeds  were  also  along  the  highway 
at  this  point.  The  evidence  warranted  the  jury  in  finding 
that  the  filly  shied  at  the  cinders,  and  in  consequence 
thereof,  ran  away  and  caused  the  injury  to  appellee.  It  was 
in  proof  that  other  horses  had  been  frightened  at  these  cin- 
ders, which  were  darker  than  the  adjacent  soil,  and  were 
ricked  up  on  the  highway,  eighteen  inches  above  the  ties, 
and  only  three  or  four  feet  from  the  beaten  track,  which 
was  from  ten  to  fifteen  feet  wide.  One  witness  testifies  that 
they  were  so  close  to  the  beaten  track  that  the  "  fore  wheel 
of  his  buggy  ran  into  the  edge  of  the  cinders,  and  made  a 
grating  sound  and  his  mare  shied  off  from  that." 

It  does  not  appear  in  evidence  that  it  was  necessary  for 
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the  use  appellant  intended  making  of  the  cinders  that  they 
should  have  been  dumped  on  the  highway  at  all.  It  was 
sixty-six  feet  wide,  and  the  only  object,  as  shown  by  wit- 
nesses for  appellant,  in  dumping  the  cinders  on  the  highway 
at  the  crossing,  was  to  save  trucking  them  from  each  side 
of  the  highway  on  to  the  railroad  track  at  the  crossing 
when  they  came  to  ballasting  the  track  at  the  crossing.  To 
save  this  extra  expense,  appellant  took  the  risk  of  piling 
cinders  on  a  crossing,  leaving  but  a  narrow  passage-way  for 
travel,  which  crossing,  under  the  statute,  it  was  required  to 
keep  in  order. 

"Hereafter,  at  all  of  the  railroad  crossings  of  highways 
and  streets  in  this  State,  the  several  railroad  corporations 
in  this  State  shall  construct  and  maintain  said  crossings  and 
the  approaches  thereto,  within  their  respective  rights  oi  way, 
so  that  at  all  times  they  shall  be  safe  to  persons  and  prop- 
erty."   Starr  &  Curtis,  Vol.  3,  Chap.  114,  Sec.  77. 

It  is  said  in  C,  B.  &  Q.  E.  R.  Co.  v.  Payne,  59  111.  541,  that 
a  railroad  company  is  chargeable  with  notice  of  all  the  per- 
ilous circumstances  of  a  crossing  constructed  by  itself.  Cited 
in  K,  R.  I.  &  St.  L.  E.  R.  Co.  v.  Hillmer,  72 "ill.  239.  The 
word  "  approaches  "  means  the  embankments,  or  bridges,  or 
grades  on  and  adjoining  the  crossing,  and  on  both  sides  of 
the  railroad  at  the  crossing  which  serve  as  passage-ways  to 
the  crossing.  Bloomington  v.  111.  Cent.  E.  E.  Co.,  154  III, 
539. 

If  a  railroad  company  is  obliged  by  statute  to  construct 
and  maintain  approaches  to  crossings  '^  so  that  at  all  times 
they  shall  be  safe  as  to  persons  and  property,"  the  company 
is  clearly  liable  for  damages  that  ensue  in  consequence  of 
obstructing  by  its  agents  a  crossing  so  as  to  make  it  unsafe. 
At  common  law,  "every  unauthorized  use  of  a  highway 
which  renders  it  less  safe  and  convenient  for  travelers  is  an 
obstruction."    Am.  &  Eng.  Ency.,  Vol.  9,  412. 

"  It  is  aH  old  and  well  settled  rule  that  whoever,  without 
special  authority,  materially  obstructs  a  highway,  or  ren- 
ders its  use  hazardous,  is  liable  in  an  action  by  any  one  who 
sustains  a  special  injury  thereby.  Thus  one  who  digs  a 
ditch  or  lays  logs  or  other  material  upon  it,  though  but  for 
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temporary  convenience,  *  *  *  or  does  any  thin^  which 
renders  the  highway  less  commodious  or  safe  for  the  trav- 
eler, is  liable  for  the  consequence."  Shearman  &  lied  field 
on  Neg.,  Sec.  363. 

An  object  in  a  highway  calculated  to  frighten  a  horse 
may  be  a  nuisance,  and  is  not  distinguishable  in  law  from 
an  obstruction  which  a  traveler  drives  against.  Clinton  v. 
Howard,  42  Conn.  294;  B.  &  O.  S.  W.  K.  K  Co.  v.  Faith, 
71  lU.  App.  62.     Affirmed  in  175  111.  60. 

If  such  is  the  common  law  liability,  without  question  a 
railroad  company  is  liable  when  it  obstructs  an  approach 
that  by  law  it  is  required  to  keep  safe,  by  unnecessarily 
placing  on  it  material  which  is  likely  to  frighten  horses,  and 
which  does,  by  such  frightening,  cause  injury. 

.There  was  then  evidence  tending  to  sustain  the  finding  of 
the  jury  that  the  injury  to  appellee  was  caused  by  the  negli- 
gence of  appellant,  as  charged  in  the  declaration.  There 
being  then  evidence  tending  to  sustain  both  the  allegations 
of  due  care  on  the  part  of  appellee  and  of  negligence  on  the 
part  of  appellant,  the  instruction  to  find  for  appellant  was 
properly  refused. 

But  two  instructions  were  given  for  appellee.  We  have 
examined  them  carefully  and  find  no  material  error  in 
them. 

For  appellant  the  following  instructions  were  given : 

"  The  court  instructs  the  jury  that  to  justify  a  verdict  for 
the  plaintiff,  you  must  be  satisfied,  from  the  weight  of  affirm- 
ative evidence,  that  the  cinders  were  negligently  unloaded 
and  in  such  a  manner  as  was  calculated  to  frighten  horses 
in  crossing  the  railroad,  and  unless  you  so  believe,  your  ver- 
dict should  be,  not  guilty." 

"  The  court  instructs  the  jury  that  unless  you  believe 
from  the  evidence  that  the  plaintiff  has  shown,  by  a^  prepon- 
derance of  the  evidence,  that  she  was  exercising  the  care  and 
caution  of  an  ordinarily  prudent  woman  at  the  time  imme- 
diately preceding  the  accident,  you  should  find  the  defend- 
ant not  guilty." 

'*  The  defendant  railroad  company  can  not  be  found  guilty 
in  this  case,  unless  you  believe,  from  the  evidence,  that 
plaintiff  was  injured  in  consequence  of  the  negligence  of 
the  defendant." 
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The  following  instruction,  asked  by  appellant,  was  re- 
fused : 

"  If  you  believe  from  the  evidence  that  the  plaintiflF  was 
guilty  ot  an  extremely  imprudent  act  in  driving  the  three- 
year-old  filly  with  a  baby  in  her  arms,  and  that  her  impru- 
dence in  driving  over  the  railroad,  under  the  circumstances, 
contributed  to  "her  injury,  you  should  find  the  defendant 
not  guilty"." 

This  instruction  was  properly  refused.  It  singled  partic- 
ular facts  from  other  facts  in  evidence,  and  directed  the 
attention  of  the  jury  to  these  facts.  These  facts  were  not 
in  themselves  controlling  facts,  but  were  to  be  weighed  in 
connection  with  the  evidence  in  the  case.  There  was  no 
error  in  refusing  the  instruction.  Chesney  v.  Meadows  et 
al.,  90  111.  430;  St.  L.,  J.  &  S.  R.  R.  Co.  v.  Kirby,  104  111. 
348;  Penn.  Co.  v.  Stoelke,  104  111.  205;  C,  B.  &  Q.  R.  R.  Co. 
V.  Warner,  108  111.  551. 

We  find  no  material  error  in  the  admission  or  exclusion 
of  evidence.    Judgment  affirmed. 


Baltimore  &  Ohio  8.  W.  By.  Co.  v.  George  Keck,  by  his 

Next  Friend. 

1.  Neougence— TT/kif  is  Not— Question  of  Fact— It  can  not  be  said, 
as  a  matter  of  law,  that  a  lad  of  fourteen  years  of  age,  on  his  wa3'  to  school, 
within  fifteen  or  twenty  feet  of  a  railroad  track,  and  a  train  a  quarter 
of  a  mile  away,  running  to  cross  the  track,  is  guilty  of  negligence.  The 
question  of  negligence  on  his  part  is  one  of  fact  for  the  jury  to  answer. 

2.  Railroads— Construction  of  Statutes  as  to  t'arm  Crossings,— The 
statute  requiring  railroad  companies  to  build  fences,  etc.,  with  gates 
or  bars  at  farm  crossings,  when  and  where  the  same  is  necessary  for 
the  use  of  the  proprietors  of  adjoining  land,  is  in  the  nature  of  a  reme- 
dial statute  seeking  to  minimize  the  inconveniences  to  the  occupant  of 
the  farm,  and  should  not  receive  a  narrow  constructipn. 

8.  Same— Use  of  Farm  Crossings.— The  use  of  a  farm  crossing,  by 
members  of  the  family  of  an  occupant  in  passing  from  their  home  to  a 
public  highway,  is  as  much  a  legitimate  use  in  the  eye  of  the  law  as 
driving  hogs  or  cattle,  or  hauling  grain  or  manure  over  the  crossing. 
Although  the  duty  of  a  railroad  company  to  keep  a  farm  crossing  in  safe 
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repair  is  not  as  rigorous  as  its  duty  to  Jieep  a  public  crossing  in  safe 
repair,  it  does  not  relieve  the  railroad  company  from  the  obligations 
imposed  by  the  statute,  to  build  and  keep  in  repair  such  •crossings. 

4.  Same— Notice  to  Repair  Farm  Crossings— Penalty. — The  obliga- 
tion to  build  and  keep  in  repair  farm  crossings  arises  upon  the  statutes 
requiring  them  to  be  constructed,  and  the  further  fact  that  if,  upon 
failure  to  build  or  repair  upon  ten  days'  notice,  the  occupant  may  build 
or  repair  the  same  and  c  ^llect  twice  the  cost  thereof,  with  one  per  cent 
interest  a  month  from  the  company  until  paid.  A  notice  isf  not  required 
by  the  statute,  but  a  penalty  for  failure  to  act,  after  notice,  is  provided. 

5.  Same — Care  and  Caution  in  the  Use  of  Farm  Crossings. — The 
law  requires  of  persons  using  a  farm  crossing  over  a  railroad  the  exer- 
cise of  a  higher  degree  of  care  and  caution  to  avoid  injury  from  trains 
than  it  requires  of  persons  using  a  public  crossing  at  a  public  highway, 
and  imposes  upon  the  railway  company  a  correspondingly  less  degree 
of  care  in  the  operation  of  its  trains  over  a  farm  crossing  than  over  a 
public  crossing. 

6.  Pleading— Dc/ecte  When  Cured  by  Verdict,— A  defect  in  plead- 
ing, fatal  on  demurrer,  is  cured  by  verdict  when  the  issue  requires 
proof  of  facts  defectively  alleged,  and  without  which  proof,  it  is  not  to 
be  presumed  that  the  jury  would  have  rendered  the  verdict. 

7.  Same— When  Unnecessai^  to  Allege  Due  Care. — Where  the  decla- 
ration charges  wanton  and  willful  negligence,  due  care  and  caution  need 
not  be  alleged  or  proven. 

8.  Damages — Jury  May  Estimate^  ^Vhen. — In  an  action  against  a 
railroad  company  for  personal  injuries,  where  the  damages  claimed  are 
for  the  loss  of  a  leg,  it  is  not  necessary  that  any  estimate  of  damages 
should  be  sworp  to.  The  jury  fix  the  damages  from  their  general 
knowledge  of  the  results  of  such  injuries. 

9.  Costs — Giving  a  Bond  for,  Not  Jurisdictional.— The  giving  of  a 
bond  for  costs  is  not  a  jurisdictional  matter,  and  when  the  next  friend  of 
an  infant  is  unable  to  give  l)ond  for  costs,  the  case  will  not  be  dismissed 
for  failure  to  file  such  a  bond. 

10.  Waiver— 0/  tfie  Bight  to  Have  the  Jury  Polled— Practice.— The 
action  of  the  court  in  telling  the  jury  that  if  they  agreed  upon  a  ver- 
dict they  should  reduce  it  to  writing,  all  sign  it,  place  it  in  a  sealed 
envelope,  deliver  it  to  tlie  officer  in  charge,  and  then  be  discharged  from 
further  attendance  for  the  term  is  a  practice  not  to  be  commended,  but 
where  the  parties  are  present  at  the  time  and  do  not  object,  the  right  to 
have  the  jury  polled  is  waived. 

Action  In  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
St.  Clair  County;  the  Hon.  Martin  M.  Schaefer,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
coui*t  at  the  February  term,  1899.  Affirmed.  Opinion  filed  September 
5,  1899, 

Hamill  &  Lester,  Kramer,  Creiqhton  &  Sohaefer  and 
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Silas  Cook,  attorneys  for  appellant,  contended  that  where  a 
railroad  company  owes  no  duty  to  one  to  keep  a  private 
crossing  in  repair  he  can  not  recover  for  an  injury  sus- 
tained by  his  wagon  thereon,  caused  by  the  crossing 
being  out  of  repair.  Mann  v.  Chicago,  R.  I.  &  P.  Co.,  86 
Mo.  347. 

Where  a  private  or  farm  crossing  is  used  for  other  than 
farm  purposes  there  will  be  no  liability  upon  the  railroad 
company  for  an  injury  resulting  from  such  use  unless  such 
injury  is  willful  or  wanton.  The  fact  that  persons  for  their 
own  convenience  use  a  farm  crossing,  in  going  to  or  return- 
ing from  school,  does  not  make  the  crossing  a  public  one 
or  create  any  new  duties  on  the  part  of  the  railroad  com- 
pany. Atchison,  Topeka  &  Santa  Fe  K.  R.  Co.  v.  Parsons, 
42  111.  App.  93;  Harris,  Daniage  by  Corporation,  522. 

At  private  crossings,  the  rules,  both  as  to  the  rights  and 
obligations  of  railroad  and  traveler,  are  somewhat  different 
from  those  that  govern  at  public  highway  crossings.  A 
railroad  company  is  not  ordinarily  bound  to  maintain  or 
repair  a  private  way  over  its  tracks;  but  it  may  become 
obligatory  upon  it  to  do  so,  either  by  charter  or  contract. 
4  Am.  &  Eng.  Ency.  of  Law,  914;  Keefe  v.  Sullivan  County 
R.  Co.,  63  N.  H.  271;  Ferguson  v.  Virginia,  etc.,  R.  Co.,  13 
Nev.  185. 

Farm  crossings  being  in  their  nature  private  crossings, 
the  precautions  to  be  observed  by  tf  "ailroad  company  are 
bv  no  means  the  same  as  the  duties  laid  down  to  such  cor- 
porations  at  the  intersection  of  public  highways.  8  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.),  par.  7,  p.  433. 

Where  a  railroad  company  acquiesces  in  the  use  of  a 
private  crossing,  persons  using  it  are  mere  licensees,  and  all 
that  can  be  required  of  a  company  at  such  place  is  to  look 
out  for  obstructions,  and  to  use  due  care  to  avoid  injury 
after  being  conscious  of  impending  peril.  Alabama  & 
Great  Southern  R.  R.  Co.  v.  Linn  (Ala.),  15  So.  Rep.  508. 

An  adjoining  owner  who  uses  a  farm  crossing  to  send  his 
children  to  school  or  to  reach  a  highway,  such  acts  being 
distinct   from  the  operation  of  the  farm,  although  not  a 
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trespasser,  is  at  most  a  mere  licensee.  The  traveler  who  uses 
it  is  at  most  a  mere  licensee,  who  takes  its  license  with  all 
its  concomitant  risks  and  perils,  and  as  a  general  rule  the 
company  owes  him  no  duty  greater  than  that  which  is 
permitted  to  a  trespasser.  Where  the  person  using  a  cross- 
ing is  a  mere  licensee  he  takes  it  as  he  finds  it,  and  the  com- 
pany is  not  liable  to  him  for  an  injury  sustained  because 
the  crossing  is  not  properly  constructed,  3  Elliott  on  Rail- 
roads, pars.  1151  and  1154;  Truax  v.  Chicago,  etc.,  K.  E. 
Co.,  83  Wis.  547,  63  N.  W.  Eep.  842. 

Pkrrin,  Baker  &  Canby,  attorneys  for  appellee. 

The  regulations  in  regard  to  fencing  railroad  tracks  and 
constructing  farm  crossings  for  the  use  of  adjoining  land- 
owners, are  police  regulations  in  the  strict  sense  of  those 
terms.  They  have  reference  to  the  public  security,  both  as 
to  persons  and  property.  I.  C.  R.  R.  Co.  v.  Willenborg  et 
al.,  117  111.  208. 

Persons  who  are  entitled  to  use  a  private  crossing,  may 
do  so  at  all  reasonable  times,  and  in  crossing  they  have  a 
right  to  be  on  the  right  of  way  and  on  the  track.  Hence, 
they  can  not  be  regarded  as  trespassers;  and  it  can  not  be 
said  that  a  railroad  company  is  liable  only  for  gross  negli- 
gence when  an  injury  is  inflicted  upon  a  person  passing  over 
such  a  crossing  with  due  care  and  caution.  C.  &  A.  R.  R. 
Co.  V.  Sanders,  154  111.  536. 

An  action  brought  by  the  next  friend  of  an  infant  with- 
out an  order  of  appointment,  or  the  filing  of  a  bond  for  costs, 
will  not  be  dismissed  where  neither  the  infant  nor  the  next 
friend  is  able  to  give  a  bond.  St.  L.,  A.  &  T.  H.  R.  R.  Co. 
V.  Reagan,  52  111.  App.  488. 

The  giving  of  the  bond  for  costs  is  not  a  jurisdictional 
matter.    The  I.  C.  R.  R.  Co.  v.  Latimer,  128  111.  163. 

The  right  to  have  a  cause  tried  by  jury  is  a  substantial 
right,  as  much  so  as  the  right  to  have  the  jury  polled  upon 
the  return  of  their  verdict  into  open  court.  Yet  this  right 
may  be  waived  without  express  consent.  Burgwin  v.  Bab- 
•  cock,  11  IlL  28;  Henrichsen  v.  Mudd,  33  111.  477;  Phillips 
V.  Hood,  85  111.  450. 
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Even  in  criminal  cases  where  life  and  liberty  are  at  stake, 
a  prisoner  on  trial  is  not  permitted  to  stand  by  and  suflfer 
irregular  proceedings  to  take  place,  without  objection,  and 
afterward  complain  of  them.  Graham  et  al.  v.  The  People, 
115  111.  566;  Bulliner  v.  People,  95  111.  394;  Perteet  v.  Peo- 
ple, 70  111- 171;  McKinney  v.  People,  2  Gilm.  556. 

Mr.  Presiding  Justice  Worthington  delivered  the  opin- 
ion of  the  court. 

Suit  for  personal  injuries. 

The  declaration  contains  six  counts.  The  third  count 
charges  wanton  and  willful  negligence.  The  gist  of  the 
other  counts,  after  the  usual  allegations  of  operating  a  rail- 
way, etc.,  are,  in  substance,  that  Philip  Keck,  the  father  of 
George  Keck,  a  boy  about  fourteen  years  old,  residing  with 
his  father,  lived  on  a  farm  which  appellant's  road  crossed  in 
an  east  and  west  line ;  that  over  a  private  way,  leading 
from  Philip  Keek's  house,  north  of  the  railway  track,  to  the 
highway  on  the  south  side  of  the  farm,  there  was  a  farm 
crossing  maintained  by  appellant,  and  that  it  was  the  duty 
of  appellant,  under  the  statute,  to  keep  said  crossing  in 
safe  repair  for  those  using  it  and  residing  on  said  farm ; 
that  appellant  suffered  it  to  become  out  of  repair  and 
unsafe  for  such  use,  in  this,  that  the  planks  were  rotten, 
worn  down,  and  not  securely  fastened,  and  that  the  space 
between  the  edge  of  the  plank  and  the  north  rail  of  the 
track  was  so  wide  as  to  be  unsafe  for  those  passing  over  it ; 
and  that  in  consequence  of  said  conditions  of  said  crossing 
the  foot  of  appellee,  George  Keck,  while  on  his  way  to 
school,  and  exercising  due  care  in  crossing  said  track, 
became  caught  fast  in  the  space  between  said  plank  and 
the  north  rail  of  the  track,  and,  while  so  caught,  he  was 
struck  by  appellant's  train,  improperly  and  negligently 
managed,  causing  the  loss  of  his  right  leg  below  the  knee. 

To  the  declaration  the  general  issue  was  pleaded ;  verdict 
and  judgment  for  plaintiff  for  $5,000. 

The  evidence  shows  the  speed  of  the  train  to  have  been 
about  forty-five  miles  an  hour.    There  was  a  curve  about 
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1,400  feet  from  the  crossing,  for  which  distance  the  cross- 
ing was  plainly  visible.  The  engineer  testifies,  in  sub- 
stance, that  as  he  came  around  the  curve,  about  a  quar- 
ter of  a  mile  from  the  crossing,  he  saw  appellee  just  in 
the  act  of  "  making  the  crossing ;"  that  he  took  his  eyes  off 
the  boy  for  a  second,  and  when  he  looked  again  he  stood 
right  in  the  middle  of  the  track;  that  he  tooted  the 
whistle,  and  when  about  300  or  400  feet  from  the  bov 
he  applied  the  brakes;  that  he  did  not  know  the 
boy  was  caught;  that  it  took  about  eighteen  seconds 
to  run  the  quarter  of  a  mile.  He  further  testified  that 
when  he  first  saw  the  boy  he  was  not  on  the  track,  but  was 
running  toward  it;  that  when  he  first  saw  him  standing  on 
the  track  he  was  about  500  feet  from  him. 

Fred  Carrington,  the  fireman,  testifies  that  we  were  about 
600  feet  from  the  boy  when  I  first  saw  him  standing  on  the 
crossing ;  that  when  about  450  feet  from  him  he  saw  him 
give  a  kind  of  a  jerk  and  throw  up  his  hand,  and  just  as  he 
observed  that  the  boy  was  caught,  the  engineer  realized 
it  also,  and  when  probably  400  feet  from  the  crossing  he 
turned  on  the  brake. 

Without  referring  to  the  testimony  of  witnesses  for 
appellee,  we  are  not  prepared  to  say  from  this  evidence  of 
appellant's  servants  and  witnesses  that  the  jury  erred  in 
finding  that  the  boy  was  not  negligent.  It  can  not  be 
said,  as  a  matter  of  law,  that  a  lad  of  fourteen  years  of  age, 
on  his  way  to  school,  within  fifteen  or  twenty  feet  of  a 
railway  track,  and  a  train  a  quarter  of  a  mile  away,  run- 
ning to  cross  the  track,  is  guilty  of  negligence.  It  is 
apparent  that  if  he  was  in  the  middle  of  the  track,  as  these 
witnesses  testify,  with  the  train  500  feet  distant,  he  could 
have  safely  crossed  over  if  his  foot  had  not  caught.  The 
question  of  negligence  on  his  part  was  one  of  fact  for  the 
jury  to  answer,  and  the  evidence  does  not  warrant  inter* 
ference  with  their  finding  on  this  issue. 

The  same  may  be  said  as  to  the  alleged  negligence  of 
appellant  in  failing  to  keep  the  crossing  in  repair,  if  the 
view  of  the  law  as  to  appellant's  duty  in  this  respect,  as 
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Stated  in  the  instructions,  is  correct.  The  evidence  shows 
that  the  plank  next  the  rail  had  in  the  middle  a  decayed 
strip  from  two  to  three  inches  wide,  and  seven  or  eight  feet 
long.  There  is  a  conflict  in  the  evidence  as  to  whether  it 
was  securely  fastened  to  the  ties,  and  as  to  whether  these 
conditions  tended  to  increase  the  liability  of  a  foot's  being 
caught  in  the  space  between  the  edge  of  the  plank  and  the 
raiL  It  is  also  in  evidence  that  when  constructed  this  space 
was  two  and  one-half  inches  wide,  but  by  use  its  width  at 
the  top  had  been  increased  to  three  and  one-half  inches,  and 
that  the  edge  of  the  plank  had  become  beveled,  or  rounded, 
and  the  plank  somewhat  worn.  If  it  was  the  duty  of  appel- 
lant to  keep  the  crossing  in  repair  for  the  use  of  pedestrians 
living  on  the  farm  and  passing  over  it  in  the  ordinary 
demands  of  life,  there  is  such  evidence  of  neglect  on  the 
part  of  appellant  that  this  court,  recognizing  the  function  of 
a  jury  in  deciding  questions  of  fact,  will  not  interfere  with 
their  decisions. 

The  theory  of  the  defense  as  to  the  crossing  is  that,  being 
a  farm  crossing,  the  duty  of  the  appellant  was  only  to  keep 
it  in  repair  for  agricultural  purposes,  and  that  the  family  of 
the  tenant  Keck,  when  passing  over  it,  did  so  at  their 
risk. 

Counsel  for  appellant  expresses  this  idea,  in  argument, 
as  follows : 

"  There  was  no  evidence  introduced  whatever  of  a  con- 
tract on  the  part  of  the  defendant  railway  company  to  main- 
tain such  crossing,  but  it  was  shown  upon  the  trial  that  the 
crossing  was  a  farm  crossing,  and  as  a.legal  consequence  to 
that  fact,  plaintiff,  if  he  used  such  crossing  for  the  pur- 
pose of  going  to  school,  and  not  for  farm  purposes,  must 
nave  taken  the  risks  incident  to  its  use." 

In  support  of  this  view  of  the  law,  the  following  instruc- 
tions were  asked  by  appellant,  and  refused : 

"  The  court  instructs  the  jury  that  in  this  State  a  railroad 
company  is  not  required  to  construct  and  maintain  private 
crossings  for  the  accommodation  of  the  children  of  adjoin- 
ing proprietors  in  going  to  and  from  school,  although 
such  crossings  maj  be  reasonably  necessary  and  conven- 
ient, and  if  an  adjoining  proprietor  of  land,  or  his  chil- 
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dren,  use  a  farm  crossing  for  such  purpose,  then  they  are 
mere  licensees  and  take  all  the  risk  of  such  use  of  a  farm 
crossing,  except  that  the  railroad  company,  or  its  servants, 
will  not  willfully,  wantonly,  intentionally  or  by  gross  negli- 
gence, injure  them." 

"  The  court  instructs  the  jury  that  by  statute  in  Illinois  a 
railroad  company  is  not  required  to  repair  a  farm  crossing 
until  after  notice  from  the  land  owner  or  person  for  whose 
benefit  the  farm  crossing  is  put  in,  and  in  this  case,  if  no 
notice  was  given  the  railroad  company  that  the  crossing  in 
question  was  defective  and  out  of  repair,  then  it  was  not  in 
law  the  duty  of  the  defendant  railroad  company  to  repair 
the  same,  and  no  recovery  could  be  had  for  the  injury  result- 
ing from  the  use  of  such  defective  crossing  by  the  adjoining 
land  owner,  or  those  acting  under  him." 

These  instructions  do  not  state  the  law  correctly,  and 
there  was  no  error  in  refusing  them. 

The  statute  requires  railroad  companies  to  build  fences, 
etc.,  with  gates  or  bars  at  farm  crossings,  which  farm  cross- 
ings shall  be  constructed  by  such  corporations  when  and 
where  the  same  may  become  necessary  for  the  use  of  the 
proprietors  of  the  adjoining  land.  Sec.  68,  Chap.  114,  Starr 
&  Curtis'  Statute. 

It  is  in  the  nature  of  a  remedial  statute,  seeking  to  mini- 
mize the  inconveniences  to  the  occupant  of  a  farm  of  a  rail- 
road crossing  the  farm,  and  should  not  receive  a  narrow 
construction.  Certainly  the  "  use  "  of  a  crossing  by  mem- 
bers of  the  family  of  an  occupant  in  passing  from  their 
home  to  a  public  highway,  is  as  much  a  legitimate  "  use," 
in  the  eye  of  the  law,  as  driving  hogs,  or  cattle,  or  hauling 
grain  or  manure  over  the  crossing.  It  may  be  true  that  the 
duty  of  a  railroad  company  to  keep  a  farm  crossing  in  safe 
repair  is  not  as  rigorous  as  its  duty  to  keep  a  public  crossing 
in  safe  repair — instructions  given  for  appellant  recognize 
this  distinction — but  the  fact  that  the  degree  of  duty  may 
not  be  the  same  does  not  relieve  the  railroad  company  from 
the  obligations  imposed  by  the  statute,  and  these  obliga- 
tions are  to  "build  and  keep  in  repair  farm  crossings." 
This  is  plainlj'-  seen  from  the  statutes  requiring  them  to  be 
constructed,  and  the  further  fact  that  if,  upon  failure  to 
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build  or  repair  after  ten  days'  notice,  the  occupant  may 
build  or  repair  and  collect  twice  the  cost,  with  one  percent 
interest  a  month  from  the  company  until  paid.  IlL  Cen. 
E.  R.  Co.  V.  Willenborg,  117  111.  203." 

A  notice  is  not  required  by  the  statute,  but  a  penalty  for 
failure  to  act  after  notice  is  provided.  T.,  P.  &  W.  R.  R. 
Co.  V.  Pence,  68  111.  524;  Sections  71  and  72,  Chap.  1 14, 
Starr  &  Curtis'  Statute. 

The  Illinois  authorities  cited  by  appellant  do  not  sustain 
its  position. 

The  Louisville,  N.  A.  &  C.  R.  Co.  v.  Rosa  Red,  47  IlL 
App.  662,  refers  to  a  public  crossing  only. 

Atchison,  T.  &  S.  R.  R.  Co.  v.  Parsons,  42  HI.  App.  92,  is 
the  case  of  a  farm  crossing  in  which  it  was  sought  to  be 
shown  that  by  use  recognized  by  the  company  it  had 
become  a  public  crossing.  The  court  say,  "The  evidence 
was  not  sufficient  to  establish  a  change  in  the  nature  of  the 
crossing,"  and  further  say  that "  Gillespie,  who  was  driving 
the  team  at  the  time  of  the  accident  was  not  using  the  cross- 
ing under  any  right  of  an  adjoining  proprietor  of  the  land." 
This  case  then  is  not  pertinent.  Hann  v.  C,  R.  I.  &  P.  R. 
Co.,  86  Mo.  347,  holds  that  where  the  company  owes  no  duty 
to  the  person  injured  there  can  be  no  recovery,  but  adds : 

"  If  the  party  for  whose  benefit  the  crossing  was  built 
had,  in  like  circumstances,  been  injured,  a  different  question 
would,  perhaps,  be  presented." 

Nor  does  111.  Cen.  R.  R.  Co.  v.  Willenborg,  cited  by  appel- 
lant and  referred  to  supra,  sustain  his  position.     In  it  is  said : 

"  The  regulations  in  regard  to  fencing  railroad  tracks, 
and  the  construction  of  farm  crossings  for  the  use  of  adjoin- 
ing land  owners,  are  police  regulations  in  the  strict  sense  of 
these  terms,  etc.  They  have  reference  to  public  securit3% 
both  as  to  persons  and  to  property." 

Chicago  &  A.  R.  R-  Co.  v.  Sanders,  55  111.  App.  87,  affirmed 
in  154  111.  531,  does  not  support  appellant's  contention  that 
one  living  on  a  farm  and  passing  over  a  farm  crossing  is  a 
mere  licensee.  It  only  holds  that  such  a  person  is  not  a 
trespasser,  and  asserts  the  duty  of  the  company  to  use  care 
not  to  injure  him. 
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The  court  gave  for  appellant  the  following  instructions : 

"  The  court  instructs  the  jury  that  railroad  companies 
are  not  required  to  keep  and  maintain  in  repair  farm  crossings 
or  private  crossings  in  the  State  of  Illinois  for  the  conven- 
ience of  adjoining  land  owners,  so  that  the  same  will  be  safe 
for  persons  on  foot  at  all  times,  but  such  farm  crossings  or 
private  crossings  for  the  convenience  of  adjoining  land 
owners  are  erected  and  maintained  to  facilitate  the  business 
of  farming,  and  the  law  does  not  require  that  such  crossings 
shall  be  kept  in  repair  for  the  benefit  of  foot  passengers  to 
the  same  extent  and  in  the  manner  as  public  crossings,  the 
duty  of  the  railroad  company  in  such  case  being  only  to  use 
ordmary  care  in  the  construction  and  maintenance  of  the 
same  with  reference  to  the  uses  and  purposes  for  which 
such  crossings  are  maintained,  namely,  for  farm  purposes." 

"The  court  instructs  the  jury  that  the  law  requires  of  per- 
sons using  a  farm  crossing,  over  a  railroad,  the  exercise  of 
a  higher  degree  of  care  and  caution,  in  the  use  of  such  farm 
crossing,  to  avoid  injury  from  trains  being  operated  along 
such  railroad,  than  it  requires  of  persons  using  a  public 
crossing  at  a  public  highway,  and  the  jury  are  instructed 
that  the  law  imposes  upon  the  railroad  company  a  cor- 
responding less  degree  of  care  in  the  operation  of  its  trains 
over  a  farm  crossing  than  if  the  place  was  a  public  crossing." 

These  stated  the  law  fully  as  favorably  upon  the  points 
referred  to,  if  not  more  so,  than  appellant  had  a  right  to  ask. 

We  find  no  error  in  the  instructions  given  for  appellees. 

Forty-seven  instructions  were  asked  by  appellant,  of  which 
thirty-two  were  given.  The  giving  of  so  many  instructions 
in  a  case  like  this  tends  to  confuse  rather  than  to  instruct  a 
jury. 

Of  the  refused  instructions  six  specified  singly  the  six 
counte  in  the  declaration,  and  told  the  jury  to  disregard 
them.  There  was  evidence  tending  to  support  each  count 
and  no  demurrer  filed  to  any.  Appellant  pleaded  the  general 
issue.  In  such  case,  if  there  is  one  good  count,  and  evidence 
to  sustain  it,  judgment  will  not  be  reversed,  although  some 
of  the  counts  might  be  held  bad  on  demurrer.  C.  &  A.  K. 
R.  Co.  V.  Anderson,  166  111.  572;  C.  City  Ky.  Co.  v.  Leach, 
80  111.  App.  363. 

A  defect  in  pleading,  fatal  on  demurrer,  is  cured  by  ver- 
dict  when   the  issue  requires  proof  of  facts  defectively 
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alleged,  and  without  which  proof  it  is  not  to  be  presumed 
that  the  jury  would  have  rendered  the  verdict.  Con.  Coal 
Co.  V.  Scheiber,  1«7  111.  539. 

Specific  objection  is  made  to  the  third  count,  because  due 
care  on  the  part  of  the  plaintiff  is  not  alleged.  The  count 
charges  wanton  and  willful  negligence.  Under  such  a  count 
due  care  need  not  be  alleged  nor  proved.  I.  C.  E.  E.  Co. 
V.  King,  179  111.  94. 

The  thirty-ninth  instruction  is  misleading  in  telling  the 
jury  that  "no  damages  can  be  recovered  except  such  as 
have  been  proven  by  the  sworn  testimony  of  the  witnesses 
to  have  been  sustained  by  the  plaintiff." 

The  damages  claimed  were  for  the  loss  of  a  leg.  In  such 
cases  it  is  not  necessary  tbat'any  estimate  of  damages  should 
be  sworn  to.  The  jury  fix  the  damages  from  their  general 
knowledge  of  the  results  of  such  injury.  North  C.  St.  E. 
W.  Co.  V.  Fitzgibbons,  180  111.  466.  Points  in  other  refused 
instructions  proper  to  be  given  were  covered  in  instructions 
befoYe  the  jury. 

A  motion  to  require  a  bond  for  costs  was  filed  September 
21st,  and  a  rule  entered  to  show  cause  by  the  fourth  Monday 
of  the  term  why  the  motion  should  not  be  allowed.  The 
trial,  so  far  as  we  can  tell  by  the  record,  proceeded  on  the 
21st  and  a  verdict  was  rendered  on  September  23d.  A 
cross-motion  for  leave  to  prosecute  as  a  poor  person  was 
entered  and  leave  granted  to  file  an  affidavit  in  support  of 
this  motion.  The  affidavit  was  filed  September  30th  and 
leave  was  so  granted.  The  refusal  to  require  a  bond  is  not 
under  the  facts  reversible  error.  It  was  made  at  so  short  a 
time  before  the  commencement  of  the  trial  that,  if  granted, 
a  continuance  of  the  case  would  probably  have  been  the 
result.  The  court  in  its  discretion  might  have  refused  it  on 
this  ground.  The  fact,  too,  that  an  affidavit  was  filed  on  the 
30th  of  September  that  would  have  entitled  the  plaintiff  to 
prosecute  as  a  poor  person,  with  the  further  fact  that  a  ver- 
dict for  plaintiff  has  been  rendered  and  is  sustained  by  this 
court,  indicates  that  appellant  sustains  no  injury  by  the 
refusal  of  its  motion. 
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When  next  friend  of  an  infant  is  unable  to  give  bond  for 
costs,  the  case  will  not  be  dismissed  for  failure  to  file  bond. 
St.  L.,  A.  &  T.  H.  E.  E.  Co.  v.  Eeagen,  52  111.  App.  488. 

The  giving  of  a  bond  for  costs  is  not  a  jurisdictional  mat- 
ter.    1.  C.  E.  E.  Co.  V.  Latimer,  128  111.  163. 

One  of  the  reasons  presented  for  a  new  trial,  assigned  as 
error,  and  now  strongly  urged  for  reversal  of  the  judgment, 
is  the  action  of  the  court  in  telling  the  jury  that  if  they 
agreed  upon  a  verdict  that  they  should  reduce  it  to  writing, 
all  sign  it,  place  it  in  a  sealed  envelope,  deliver  it  to  the 
officer  in  charge,  and  then  be  discharged  from  further 
attendance  for  the  term.  The  case  w^  given  to  the  jury 
on  Friday  of  the  second  week  of  their  service.  This  state- 
ment was  made  in  the  presence  of  the  attorneys  for  appel- 
lant, but  without  consultation  with  them  and  without 
their  expressed  consent.  The  verdict  was  accordingly 
returned  into  court  by  the  officer,  the  jurors  having  dispersed 
to  their  homes. 

Appellant  insists  that  under  these  facts  there  is  no  legal 
verdict,  none  having  been  returned  into  open  court  by  the 
jury,  and  that  he  was  thereby  deprived  of  his  right  to  poll 
the  jury.  It  is  also  urged,  that  to  have  interposed  objec- 
tions to  the  directions  of  the  judge,  made  in  open  court  to 
the  jury,  would  have  tended  to  prejudice  the  jurors  against 
appellant  by  preventing  their  discharge  and  return  to  their 
homes  until  after  they  had  in  person  returned  their  verdict 
into  court.  The  practice  is  not  to  be  commended,  and  if 
decided  upon  the  original  opinion  of  this  court  would  be 
held  error.  But  the  Supreme  Court  in  this  State,  in  Powell 
v.  Feeley,  49  111.  145,  held  that  under  such  facts,  a  party 
present  and  not  objecting,  has  waived  his  right  to  have  the 
jury  polled,  and  sustained  a  judgment  based  upon  a  verdict 
so  returned.  Following  this  decision,  we  hold  this  assign- 
ment of  error  does  not  present  a  sufficient  cause  for  reversal. 
Judgment  affirmed. 


Fourth  District — Febhuary  Term,  1899.  171 

JEtna  Life  Insurance  Co.  v.  King. 


-\ 


84      171j 

JBtna  Life  Insurance  Go.  t.  William  King^  Adm'r.        ^^»     ^^^' 

1.  Life  Insurance — Representations  and  Warranties  inApplica- 
turns. — Where  all  the  language  of  an  application  for  insurance,  and  the 
policy  issued  thereon,  fairly  construed  together,  does  not  amount  to  war- 
ranties, and  the  statements  and  answers  contained  in  such  application 
are  true,  they  must  be  construed  by  the  court  as  representations  only, 
and  not  as  warranties. 

2.  Qusx,— 'Statements  in  the  Application^  Whether  Warranties  or 
Representations, — Where  the  application  for  insurance  on  a  person's  life 
is  expressly  declared  to  be  a  part  of  the  policy,  and  the  statements  therein 
contained  are  warranted  to  be  true,  such  statements  will  be  deemed 
material,  whether  they  are  so  or  not  in  fact;'  and  if  shown  to  be  false, 
there  can  be  no  recovery  on  the  policy. 

3.  Same — Statements  in  the  Application  When  Warranties. — Where 
the  statements  in  the  application  are  followed  by  a  qualifying  clause  that 
if  the  policy  has  been  obtained  by  fraud,  misrepresentation  or  conceal- 
ment, it  is  to  be  null  and  void,  such  statements  will  constitute  war- 
ranties. 

4.  Same — Suicide — Burden  of  Proof  as  to  Insanity. — Where  the  plea 
of  insanity  is  interposed  to  an  action  upon  a  policy  of  life  insurance  and 
the  plaintiff  replies  that  at  the  time  the  alleged  suicide  was  committed 
the  insured  was  insane,  the  burden  is  upon  him  to  show  such  insanity. 

5.  Suicide — Not  a  Crime  in  Ainerica, — In  America,  self-destruction 
is  not  a  crime,  and  the  meaning  given  to  the  word  "  suicide,"  in  crim- 
inal law,  seems  to  have  been  abandoned  In  the  construction  of  insurance 
contracts. 

6.  Sanity — Defined^  Presumption  From  the  Fact  of  Suicide, — Sanity 
is  the  normal  condition  of  man;  it  is  presumed  as  to  each  individual;  and 
it  is  incumbent  upon  the  plaintiff  in  an  action  on  a  policy  of  insurance 
upon  the  life  of  a  suicide  to  overcome  this  presumption  by  proof  that  the 
self-destruction  was  not  the  conscious,  voluntary  act  of  one  responsible 
for  his  actions.  Insanity  can  not  be  presumed  from  the  mere  fact  of 
suicide. 

Assnmpsti,  on  a  policy  of  life  insurance.  Trial  in  the  Circuit  Court 
of  Pope  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  February  term,  1899.  Reversed  and  remanded.  Opinion 
filed  September  5,  1899. 

James  C.  Courtney,  attorney  for  appellant;  W.  D. 
fiEAMES,  of  counsel. 

Untruthful  statements  of  the  insured  in  his  application, 
as  to  his  present  condition  of  health,  knowingly  made, 
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avoids  the  policy,  whether  considered  as  representations  or 
warranties.  Ins.  Company  v.  Young,  113  Ind.  159;  Ins.  Co. 
V.  Rutherford,  95  Va.  773;  Barteau  v.  Ins.  Co.,  67  N.  Y. 
595;  Cantrell  v.  Ins.  Co.,  98  Mass.  381;  Miller  v.  Ins.  Co., 
31  Iowa,  216;  Ins.  Co.  v.  Rubin,  79  III.  402;  Life  Ins.  Co.  v. 
Curamins,  53  111.  App.  530. 

Insanity  is  not  presumed  from  the  fact  that  the  party 
committed  suicide.  The  burden  of  proving  insanity  is  on 
the  party  affirming  it  Joyce  on  Insurance,  Vol.  4,  Sec. 
3775. 

Where  insanity  is  alleged  to  avoid  a  plea  of  suicide,  the 
burden  of  proof  is  on  the  plaintiff.  Weed  v.  Life  Ins.  Co., 
70  N.  Y.  561;  Phadenhauser  v.  Ins.  Co.,  7  Heisk.  (Tenn.) 
567;  Life  Ins.  Co.  v.  Peters,  42  Md.  414;  Nelson  v.  Equi- 
table Life  Ass.  Soc.,.73  111.  App.  133. 

As  sanity  is  the  normal  condition  of  man,  it  is  presumed 
as  to  each  individual,  and  it  was  incumbent  upon  the  plaint- 
iff to  overcome  this  presumption  by  proof  that  the  self-de- 
struction was  not  the  conscious  act  of  one  responsible  for 
his  actions;  that  the  assured  was  in  fact  insane.  Insanity 
can  not  be  presumed  from  the  mere  fact  of  suicide,  for  the 
reason  that  experience  has  shown  that  self-destruction  is 
often  perpetrated  by  the  sane.  Weed  v.  Mutual  Life  Ins. 
Co.,  70  K  Y.  56L 

Thompson,  Liohtfoot  &  Sheridan,  attorneys  for  appellee. 

The  great  weight  of  authority  in  this  country  undoubt- 
edly is,  that  the  term  suicide  implies  an  act  of  self-destruc- 
tion deliberately  done  by  a  person  capable  of  forming  a 
legal  intention;  and  that  where  one  kills  himself  while 
insane,  even  though  he  intends  that  the  result  of  the  act 
shall  be  fatal,,  but  through  the  impairment  of  the  reasoning 
faculties  is  not  able  to  understand  the  moral  character, 
nature,  consequences  and  effect  of  such  act,  or  is  impelled 
by  an  irresistible  impulse  which  he  can  not  withstand,  such 
act  is  not  a  suicide,  within  the  legal  sense  of  the  term,  and 
is  not  within  the  contemplation  of  the  parties  to  a  contract 
of  life  insurance,  and  in  such  case  the  insurer  would  be 
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liable.  Grand  Lodge  I.  O.  M.  A.  v.  Wieting,  68  111.  App. 
125;  Grand  Lodge  L  O.  M.  A.  v.  Wieting,  168  111.  408;  New 
Home  Life  Association  v.  Hagler,  29  111.  App.  437;  Life  Ins. 
-Co.  V.  Terry,  15  Wall.  (U.  8.),  580;  Lawrence  v.  Mutual  Life 
Ins.  Co.,  5  111.  App.  280;  Suppiger  v.  Mutual  Ben.  Ass'n,20  111. 
App.  595;  Schultz  v.  Insurance  Co.,  40  Ohio  St.  217;  Insur- 
ance Company  v.  Rodel,  95  U.  S.  232;  Manhattan  Life  Ins. 
Co.  V.  Broughton,  109  U.  S.  121;  Bigelow  v.  Berkshire  Life 
Ins.  Co.,  93  U.  S.  284;  Accident  Ins.  Co.  v.  Crandal,  120  LT. 
S.  527;  Conn.  Mutual  Life  Ins.  Co.  v.  Akens,  150  U.  S.  468; 
Bitter  v.  New  York  Ins.  Co.,  169  U.  S.  139;  Breasted  et  al. 
V.  Farmers'  Loan  and  Trust  Co.,  4  Hill  (N.  T.),  73. 

When  suicide  was  pleaded  by  the  defendant,  the  material 
averment,  because  of  the  legal  meaning  of  the  term,  carries 
with  it  the  burden  of  proving  sanity  of  the  deceased,  and 
plaintiff's  instructions  announce  the  proper  rule  of  law. 
Metropolitan  Life  Ins.  Co.  v.  McKenna,  73  111.  App.  283; 
Freeman  v.  Travelers  Ins.  Co.,  144  Mass.  572;  Gooding  v. 
D.  S.  Life  Ins.  Co.,  46  111.  App.  307;  Phillips  v.  Louisiana 
Eq.  Life,  26  La.  Ann.  404;  Guardian  M.  L.  Ins.  Co.  v. 
Hogan,  80  111.  35;  Mutual  Ben.  Life  Ins.  Co.  v.  Davies,  9 
S.  W.  Rep.  812. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  assumpsit  in  the  Circuit  Court  of 
Pope  County,  by  appellee  against  appellant,  to  recover  on 
a  policy  which  appellant  had  issued  on  the  life  of  appellee's 
intestate.  Trial  was  by  jury.  Verdict  and  judgment  in 
favor  of  appellee  against  appellant  for  $2,000. 

The  application  and  policy  are  set  out  in  haec  verba  in 
the  declaration.    The  application  contains  the  following : 

"  I  do  hereby  declare  and  warrant  that  I  am  now  in  good 
health,  of  sound  body  and  mind,  and  that  the  following 
statements  are  full,  correct  and  true;  and  that  I  have  no 
knowledge  or  information  of  any  disease,  infirmity  or  cir- 
cumstance, not  stated  in  this  application,  which  may  render 
insurance  on  my  life  more  hazardous  than  if  such  disease, 
infirmity  or  circumstance  had  never  existed;   and  I  do 
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hereby  a^ree  that  the  declarations  and  warranties  herein 
made  and  the  answers  to  the  following  questions,  shall  be 
the  basis  and  form  a  part  of  the  contract  (policy)  between 
me  and  said  company,  and  that  if  the  same  be  in  any  respect 
untrue,  said  policy  shall  be  void." 

Among  the  questions  asked  and  answered  in  the  appli- 
cation was: 

"  17.  Have  you  now  or  have  you  had  any  siffns  of  any 
Aervous affliction  or  predisposition  thereto?  "No. 

In  the  policy  it  is  expressly  stated  that  the  policy  is 
issued  in  consideration  of  the  representations  and  decla- 
rations made  in  the  application,  and  that  it  is  issued  and 
accepted  subject  to  certain  provisions  therein  stated,  among 
them  being  the  following : 

"  The  answers,  representations  and  declarations  contained 
in  or  endorsed  upon  the  application  for  this  insurance  (which 
iapplication  endorsed  hereon,  is  hereby  referred  to  and  made 
a  part  of  this  contract)  are  warranted  to  be  true,  and  if  this 
policy  has  been  obtained  by  fraud,  misrepresentation  or 
concealment,  *  *  *  then  *  *  *  this  policy  shall 
become  and  be  null  and  void."     ♦    ♦    * 

To  the  declaration  appellant  filed,  among  others,  two  spe- 
cial pleas,  referring  to  and  setting  up  the  substance  of  the 
matter  above  quoted  from  the  application  and  policy,  and 
averring : 

"  That  at  the  time  of  making  said  application  the  said 
Walter  King  was  affected  with  a  nervous  disease  called 
neurosis,  or  nervous  prostration,  and  was  at  the  time  under 
the  treatment  of  a  physician  for  said  disease,  and  had  full 
knowledge  thereof.  Defendant  further  avers  that  the  said 
Walter  King  represented  and  stated  in  said  application,  in 
answer  to  a  question  therein  propounded  at  the  time  of 
making  said  application,  that  ne  did  not  then  have  any 
signs  of  any  nervous  affection  or  predisposition  thereto. 
Defendant  avers  that  the  said  representation  of  said  Walter 
King,  in  answer  to  said  question,  was  then  and  there  untrue, 
and  the  said  Walter  Km^  well  knew  that  the  same  was 
untrue  at  the  time  of  makmg  said  application.  Defendant 
further  avers  that  said  nervous  anection  was  a  disease 
which  would  render  insurance  on  the  life  of  said  Walter 
King  more  hazardous  than  if  it  had,  not  existed,  and  so  by 
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reason  of  the  premises  said  policy  of  insurance  became  void, 
and  this  the  defendant  is  ready  to  verify." 

To  these  pleas  the  court  sustained  a  general  demurrer. 
Appellee's  counsel  contend  that  we  should  not  consider  the 
error  assigned  by  appellant  as  to  the  action  of  the  trial  court 
in  sustaining  appellee's  demurrer  to  these  pleas,  because  of 
the  failure,  as  they  contend,  of  appellant's  counsel  to 
abstract  the  record  in  conformity  with  the  requirements  of 
the  rules  of  this  court.  We  have  considered  their  objections 
to  the  abstract  and  compared  the  abstract  with  our  Rule 
No.  23,  and  find  that  the  rule  has  been  fairly  complied  with. 
They  also  contend  that  the  demurrer  was  properly  sus- 
tained, because,  when  all  the  language  of  the  application  and 
policy  referred  to  in  the  pleas  is  fairly  construed  together, 
it  does  not  amount  to  a  warranty  that  the  statements  and 
answers  contained  in  the  application  are  true,  and  that  such 
statements  and  answers  must  be  construed  by  the  court  to 
be  representations  only  and  not  warranties. 

In  Connecticut  Mut.  Life  Ins.  Co.  v.  Young,  77  111.  App. 
440,  we  discussed  at  some  length  the  distinction  between 
warranties  and  mere  representations  in  an  insurance  con- 
tract, and  the  effect  of  each  upon  the  rights  of  the  parties 
to  such  contract.  The  language  in  the  application  and 
policy,  referred  to  in  the  pleas,  were  it  not  for  the  qualify- 
ing and  superseding  clause,  "  and  if  this  policy  has  heen 
obtained  hyf  randy  misrepresentation  or  concealmenty  *  *  * 
then  *  *  *  this  policy  shall  hecome  mill  and  void^^ 
*  *  *  would  clearly  constitute  a  warranty,  and  this 
case  would  fall  in  the  class  with  Covenant  Mutual  v.  Young. 
But  this  clause  so  qualifies  and  supersedes  the  statements, 
answers  and  conditions  of  which  it  is  a  part  as  to  render 
them  mere  representations,  and  places  this  case  in  class  with 
Continental  Life  Ins.  Co.  v.  Eogers,  119  111.  474. 

When  the  statements  and  answers  are  warranties  it  is 
sufficient  to  plead  them  and  aver  that  they  were  false,  with- 
out reference  to  their  materiality,  for  they  will  be  deemed 
to  be  material  whether  they  are  so  or  not,  and  without 
reference  to  whether  they  were  intentionally  or  innocently 
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made,  for  if  false  they  may  be  availed  of  by  the  insurer  to 
render  the  policy  void,  although  the  insured  may  have 
believed  them  to  be  true,  fiut  when  the  statements  and 
answers  are  not  warranties,  but  mere  representations,  to 
avail  as  a  defense  it  must  be  averred  and  proved  that  they 
were  false,  that  the  insured  at  the  time  knew  they  were 
false,  or  made  them  so  recklessly  or  under  such  circumstances 
as  that  in  good  conscience  willful  falsehood  should  be  im- 
puted to  him,  and  that  the  fact  concealed  or  the  falsehood 
expressed  was  material. 

It  is  true,  as  contended,  when  considered  in  connection 
with  all  the  other  language  of  the  application  and  policy 
and  construed  most  strongly  against  the  insurer,  as  the  law 
in  such  cases  requires,  the  statements  and  answers  in  this 
case  are  mere  representations.  But  the  pleas  aver,  in  so 
many  words,  that  the  representation  that  the  insured  did 
not  then  have  any  signs  of  any  nervous  affection  or  predis- 
position thereto,  was  untrue,  and  state  wherein  it  was  untrue; 
aver  that  the  insured  at  the  time  of  making  the  application 
knew  it  was  untrue,  and  aver  wherein  it  was  material: 
"  That  said  nervous  aflfeotion  was  a  disease  which  would 
render  insurance  on  the  life  of  said  Walter  King  more 
hazardous  than  if  it  had  not  existed."  As  we  understand 
the  law,  appellant  set  up  in  substance  a  good  defense.  The 
court  erred  in  sustaining  a  general  demurrer  to  these  pleas. 

Counsel  for  appellee  insist  that  a  misrepresentation  as  to 
matter  that  did  not  contribute  to  the  death  of  the  insured 
is  immaterial,  and  that  as  these  pleas  contain  no  averment 
that  the  matter  of  the  misrepresentation  pleaded  contrib- 
uted to  the  death  of  appellee's  intestate,  the  pleas  were  for 
that  reason  bad.  The  only  authority  supporting  this  prop- 
osition that  we  have  been  referred  to  or  can  find,  is  Christian 
V.  Connecticut  Mutual  Life  Ins.  Co.,  143  Mo.  460,  and  in 
that  case  the  holding  is  based  solely  on  Sec.  5849,  Revised 
Statutes  of  that  State,  the  court  saying :  "  This  section, 
being  in  force  when  the  policy  in  question  was  issued, 
became  part  and  parcel  thereof."  We  have  no  such  statute 
in  this  State. 
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The  admission  of  expert  testimony  upon  the  issue  as  to 
the  sanity  of  the  insured  at  the  time  he  took  his  own  life, 
under  the  policy  and  pleadings  in  this  case,  was  proper, 
and  it  was  also  proper  to  receive  the  opinion  of  such 
experts  upon  hypothetical  questions.  But  the  opinion 
should  have  been  taken  only  as  to  the  mental  condition  of 
the  insured,  and  not  as  to  the  character  of  the  act  of  self- 
destruction.  The  question  should  not  be  whether  the  act 
was  a  sane  or  insane  act.  The  question  should  be  whether 
the  insured  was,  at  the  time  he  committed  the  act,  a  sane 
or  insane  man.  The  question  put  to  the  expert  witnesses 
at  the  conclusion  of  the  hypothesis  was,  we  think,  some- 
what misleading. 

The  policy  contains  a  clause  rendering  it  void  in  case  the 
insured  should  "  commit  suicide."  Appellant  pleaded  this 
clause,  with  an  averment  that  the  insured  did  commit 
suicide.  To  which  plea  appellee  replied  that,  at  the  time 
the  alleged  suicide  was  committed,  the  insured  was  insane. 
There  was  evidence  pro  and  con  as  to  this  issue,  and  at 
request  of  appellee  the  court  gave  to  the  jury  an  instruc- 
tion, in  substance,  telling  the  jury  that  the  burden  of  proof 
was  upon  appellant  as  to  that  issue,  and  that  if  appellant 
had  failed  to  establish  by  a  preponderance  of  the  evidence 
that  the  insured  was  sane  at  the  time  he  killed  himself,  then 
the  jury  should  find  in  favor  of  appellee.  Appellant  asked 
and  the  court  refused  to  give  an  instruction  in  substance 
telling  the  jury  that  the  burden  of  proof  as  to  that  issue 
was  upon  appellee,  and  if  appellee  had  failed  to  prove  by 
a  preponderance  of  the  evidence  that  the  insured  was  insane 
at  the  time  he  killed  himself,  then  the  jury  should  find  in 
favor  of  appellant. 

The  question  upon  which  side  rests  the  burden  of  proof 
as  to  the  mental  condition  of  the  insured  in  such  cases  is 
here  squarely  presented.  Appellant's  counsel  contend  that 
as  appellee  pleaded  insanity  in  his  replication,  the  burden 
of  proving  it  necessarily  rested  upon  him.  Appellee's  coun- 
sel contend  that  when  suicide  was  pleaded  by  the  appel- 
lant, the  averment  of  suicide  carried  with  it  the  burden  of 
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proving  sanity  of  the  deceased.  They  say  this  must  be  so 
because  of  the  legal  meaning  of  the  term  "suicide.'^  That 
the  term  does  not  simply  mean  the  killing  of  one's  self,  but 
that  to  constitute  the  act  of  self-killing  (suicide),  the  person 
committing  the  act  must  at  the  time  have  sufficient  mental 
capacity  to  know  the  moral  character  and  consequences  of 
the  act;  and  for  the  party  pleading  "suicide"  to  fail  t^ 
prove  such  mental  condition  is  to  fail  to  prove  a  material 
fact  necessary  to  give  to  the  act  of  self-killing  the  character 
of  suicide. 

In  Grand  Lodge  I.  O.  M.  A.  v.  Wieting,  168  111.  408,  it  is 
said: 

"  Suicide  at  common  law  ranked  as  a  crime,  and  was  pun- 
ishable b}^  forfeiture  of  goods.  *  *  *  In  America,  how- 
ever, self-destruction  is  not  a  crime,  and  the  meaning  given 
to  the  word  suicide  in  criminal  law  seems  to  have  been 
abandoned  in  the  construction  of  insurance  policies,  and  the 
phrase  *  committed  suicide'  has  been  declared  synonymous 
with  other  phrases  employed  to  convey  the  idea  of  volun- 
tary intentional  self-destruction." 

And  in  the  same  case  it  is  said : 

"There  is  no  presumption  of  law  that  self-destruction 
arises  from  insanity.  The  law  presumes  normal  conditions 
to  exist — hence  that  all  men  are  sane." 

The  normal  condition,  sanity,  is  presumed,  and  therefore 
need  not  in  the  first  instance  be  proven.  It  is  the  abnormal 
condition,  insanity,  that  avails  to  defeat  the  voidance  of  the 
policy,  and  in  the  case  last  above  quoted  it  is  further  said  : 

"  Insanity,  being  an  abnormal  condition,  must  be  proven 
as  a  question  of  fact." 

The  burden  of  proving  insanity  is  upon  the  party  affirm- 
ino^  it.  Joyce  on  Insurance,  Vol.  4,  Sec.  3775.  The  burden 
of  proof  to  establish  insanity  is,  in  such  cases,  upon  the 
plaintiff,  by  whom  it  is  alleged.  1  Dillon's  Circuit  Court 
Reports,  403.  It  was  incumbent  upon  the  plaintifiF  to  show 
that  the  insured  was  insane  when  the  act  of  self-destruction 
was  committed.  Knickerbocker  Life  Ins.  Co.  v.  Peters,  42 
Md.  414.  It  has  been  uniformly  held  that  as  sanity  is  the 
normal  condition  of  man,  it  is  presumed  as  to  each  indi- 
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vidual,  and  that  it  was  incumbent  upon  the  plaintiff  to  over- 
come this  presumption  by  proof  that  the  self-destruction 
was  not  the  conscious,  voluntary  act  of  one  responsible  for 
his  actions.  Insanity  can  not  be  presumed  from  the  mere 
fact  of  suicide.  Weed  v.  Mut.  Ben.  Life  Ins.  Co.,  70  N.  Y. 
561. 

''When  proof  is  made  showing  that  the  deceased  died 
by  suicide,  it  follows  by  the  terms  of  the  contract  that 
the  defendant  was  not  liable.  It  then  devolved  on  the 
plaintiff  to  prove  the  insanity  of  the  deceased  at  the 
time  of  the  suicide,  in  order  to  relieve  the  act  of  self- 
destruction  from  the  consequences  of  avoiding  the  con- 
tract." Mary  Phadenhauser  v.  Germania  Life  Ins.  Co.,  7 
Heiskell,  567. 

While  the  question  in  the  exact  form  presented  to  us, 
so  far  as  we  have  found,  has  not  been  directly  dis- 
cussed by  either  our  Appellate  or  Supreme  Court,  it  is 
apparent  from  our  examination  of  the  long  list  of  life  insur- 
ance cases  contained  in  our  reports,  in  which  the  element 
of  suicide  was  involved  wherein  the  question  of  insanity 
arose,  that  they  have  usually,  if  not  universallj",  been  tried 
on  the  theory  that  the  burden  of  proving  the  insanity  of  the 
deceased  rested  upon  the  plaintiff,  and  in  Nelson  v.  The 
Equitable  Life  Assurance  Society  of  the  United  States,  73 
IlL  App.  133,  the  court,  though  not  discussing  the  question, 
does  express  an  opinion  that  the  burden  in  such  cases  is  upon 
the  plaintiff.  Since  the  holding  of  our  own  Supreme  Court 
— ^as  expressed  in  Grand  Lodge  I.  O.  M.  A.  v.  Wieting,  that 
in  America  self-destruction  is  not  a  crime,  that  the  meaning 
given  to  the  word  suicide  in  criminal  law  has  been  abandoned 
in  the  construction  of  insurance  policies,  and  that  the  phrase 
commit  suicide  is  synonymous  with  other  phrases  employed 
to  convey  the  idea  of  intentional  self-destruction — there 
remains  little  force  in  appellee's  argument  based  on  the  com- 
mon law  meaning  of  the  word  suicide.  We  are  of  opinion 
the  court  erred  in  its  action  on  the  instructions  as  to  tho 
burden  of  proof  on  the  question  of  insanity. 

The  court  committed  no  error  in  refusing  to  submit  to  the 
jury  the  special  interrogatory  complained  of. 
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As  this  case  must  be  reversed  and  remanded,  and  may  be 
submitted  to  another  jury,  we  will  not  discuss  the  weight  of 
the  evidence. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


William  M.  Gillie,  William  Godard  and  Phillip  Perew 

Y.  John  A.  Bingham. 

1.  PROPOsmoNS  OFhAW—When  Properly  Iieftised.~-M&tter  in  the 
nature  of  requests  to  find  specially  the  non-existence  of  certain  ultimate 
facts  of  the  case  are  not  purely  propositions  of  law  and  are  properly 
refused. 

Assnmpsit,  for  attorney  fees.  Trial  in  the  Circuit  Court  of  Fayette 
County;  the  Hon.  Samuel  L.  Dwioht,  Jud^e,  presiding.  Finding  and 
judgment  for  plaintiff;  appeal  by  defendants.  Heard  in  this  court  at 
the  February  term,  1899.    Affirmed.    Opinion  filed  September  5, 1899. 

Statement. — Appellants  were  manufacturers  of  merry- 
go-rounds,  at  Tonawanda,  NeW  York.  In  1S93  they  sold  a 
machine  to  Frank  Stolle,  of  Vandalia,  111.,  and,  by  various 
trades,  four  other  persons,  with  Stolle,  became  liable  to  pay 
for  the  machine.  The  indebtedness  was  evidenced  by  notes 
some  of  which  were  secured  by  mortgages  on  real  estate. 

Appellee  was  a  practicing  lawyer  at  Vandalia,  in  this 
State,  and  was  a  bonded  attorney  of  the  Snow  Church 
Security  Company,  of  New  York  City,  a  corporation  doing 
a  general  collection  business  throughout  the  country.  At 
the  same  time  there  existed  at  Buffalo,  New  York,  a  sep- 
arate corporation,  known  as  the  Snow  Church  Company, 
to  whom  appellants  brought  their  claims  against  the  vari- 
ous parties  at  Vandalia  for  collection. 

At  this  time  appellants  had  a  special  contract  with  Snow 
Church  Company,  of  Buffalo,  as  to  collection  charges. 
When  the  claims  were  brought  to  Snow  Church  Com- 
pany, of  Buffalo,  its  manager  told  appellants  that  they 
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were  not  ordinary  collections,  and  that  charges  would  be 
made  for  reasonable  attorney's  fees  and  for  actual  disburse- 
ments.  Appellants  forbade  the  business  being  sent  to  other 
attorneys  at  Yandalia,  in  whose  bands  the  claims  had  been 
prior  thereto. 

Appellee  foreclosed  two  mortgages,  one  of  which  he 
found  to  cover  land  not  owned  by  the  mortgagor,  and 
accordingly  he  filed  a  bill  to  correct  the  error  and  to  fore- 
close the  mortgage.  Appellee  also  found  the  lands  cov- 
ered by  the  mortgages  to  have  been  sold  for  taxes,  and  he 
redeemed  them  from  the  tax  sales,  and  appellants  remitted 
these  amounts  through  Snow  Church  Company.  Appel- 
lee took  a  deficiency  judgment  against  Stolle;  he  obtained 
two  judgments  on  some  of  these  claims;  at  the  request  of 
appellants  appellee  made  two  trips  from  Vandalia  to  St. 
l-iouis.  Mo.,  to  locate  the  merry-go-round  held  by  appel- 
lants under  chattel  mortgage,  it  being  claimed  that  the 
mortgagors  had  run  the  property  out  of  the  State.  His 
actual  expense  for  these  trips  was  ten  dollars.  In  addition 
appellee  advanced  $55.87  for  taxes  on  the  land  and  costs  of 
suit  in  the  various  cases  wherein  appellants  were  plaintiffs 
or  complainants. 

All  correspondence  about  the  business  was  carried  on 
between  appellee  and  Snow  Church  Company,  who  in  turn 
informed  appellants,  and  appellants  remitted  various  sums 
for  costs  and  taxes  to  Snow  Church  Company,  who  for- 
warded the  amounts  to  appellee.  Appellee  never  had  any 
correspondence  or  business  dealings  with  appellants  except 
as  above  stated. 

Appellee  commenced  this  suit  of  assumpsit  and  an  attach- 
ment was  issued  as  auxiliary  thereto;  the  cause  was  tried 
before  the  court  without  a  jury  and  a  judgment  was  ren- 
dered in  favor  of  appellee  for  $175.  This  judgment  was 
based  on  the  amount  of  money  actually  advanced  by  appel- 
lee and  for  attorney's  fees.  No  question  is  raised  as  to  the 
reasonableness  of  the  fees,  nor  as  to  the  propriety  of  having 
advanced  $55.87  for  taxes  and  costs,  and  the  ten  dollars 
advanced  by  appellee  for  expenses  in  hunting  the  merry- 
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go-round.  The  defense  is  based  solely  upon  the  alleged 
ground  that  there  was  no  privity  of  contract  between  the 
parties  to  this  suit. 

Henry  &  Houston,  attorneys  for  appellants. 

Brown  &  Albert,  attorneys  for  appellee. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

Two  propositions  of  law  were  submitted  to  the  trial 
court  to  be  held  as  the  law  of  the  case :  First,  that  appellee 
was  not  agent  of  appellant  in  performing  the  legal  services 
rendered;  second,  that  the  action  would  not  lie  for  want  of 
privity  of  contract. 

The  court  declined  to  hold  the  propositions  to  be  the  law 
of  the  case,  and  this  action  of  the  court  is  assigned  as 
error. 

But  it  appears  to  us  that  neither  of  said  propositions  were 
purely  propositions  of  law;  they  were  rather  in  the  nature 
of  requests  to  find  specially  the  non-existence  of  certain 
ultimate  facts  of  the  case.  Alexander  v.  Alexander,  52 
111.  App.  195;  First  Nat.  Bank  v.  Northwestern  Bank,  152 
111.  296. 

If  this  case  had  been  tried  before  a  jury,  and  these  prop- 
ositions had  been  given  by  the  court  as  instructions,  they 
would  in  effect  have  withdrawn  the  case  from  the  jury. 
The  law  is  settled  that,  on  demurrer  to  the  evidence,  not 
only  what  the  testimony  proves,  but  every  inference  that 
may  be  legitimately  drawn  from  the  evidence,  stands 
admitted.  Bartelott  Co.  v.  International  Bank,  119  111. 
259;  Joliet,  Aurora  &  Northern  Railway  Co.  v.  Velie,  140 
111.  59.  So  that  the  most  favorable  view  that  we  can  take 
of  these  so-called  propositions  of  law  is  that  they  are  in  the 
nature  of  a  demurrer  to  the  evidence  stating  these  specific 
reasons  that  ought  to  prevent  a  recovery. 

The  evidence  in  this  case  shows  that  appellants  were  told 
this  was  not  an  ordinary  collection;  if  this  is  so  they  knew 
they  had  no  right  to  rely  upon  their  special  contract  with 
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Snow  Church  Company,  and  the  inference  may  well  be 
drawn  that  Snow  Church  Company  acted  as  a  mere  interme- 
diary agent  in  this  matter  between  the  parties  to  this  suit. 
There  is  an  entire  absence  of  evidence  that  appellants  paid 
Snow  Church  Company  anything  on  their  collections 
according  to  the  contract  rates,  evidenced  by  the  collection 
contract,  and  yet  appellants  have  received  certain  lands  in 
part  satisfaction  of  their  claims.  The  evidence  shows  they 
did  not  permit  Snow  Church  Company  to  select  certain 
other  attorneys  to  do  this  work,  and  that  appellee  was 
satisfactory  to  them. 

Appellants  knew  that  Snow  Church  Company  would  not 
personally  attend  to  the  business  matters  in  question. 
Upon  the  evidence,  as  it  stands,  it  became  a  question  of 
inference  and  reasoning  whether  Snow  Church  Company 
had  authority  to  employ  appellee  to  act  on  behalf  of  appel- 
lants, so  as  to  bring  in  between  the  parties  the  privity  of 
contract  necessary  to  the  maintenance  of  this  action,  or 
whether  Snow  Church  Company  employed  appellee  on  their 
own  account  to  assist  them,  and  thereby  exclude  the  privity 
of  contract.     Mechem  on  Agency,  Sees.  192,  197,  690,  691. 

There  is  evidence  to  support  each  theory  (Anderson  v. 
Alton  Bank,  59  111.  App.  589),  and  we  can  not  say  that  the 
court  erred  in  finding  that  privity  of  contract  existed 
between  the  parties. 

We  think  this  case  clearly  differs  from  Bradstreet  v. 
Everson  et  al.,  72  Penn.  124,  in  this,  that  in  that  case  the 
written  receipt  seems  to  have  been  the  only  authority  for 
the  employment  of  the  agent,  whereas,  in  this  case,  there  is 
evidence  tending  to  show  that  Snow  Church  Company  had 
authority  to  engage  the  services  of  appellee  for  account  of 
appellants.  See  Waterloo  Milling  Co.  v.  Kuenster  &  Co., 
58  111.  App.  61. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Bollin  Defor^  by  his  Next  Friend^  y.  William  Enaner. 

1.  Question  op  FAcr—Excessive  Force  in  Defense  of  Property.  —The 
question  of  exceesive  force  in  defense  of  a  person's  pr(^>erty  is  generally 
a  question  of  fact  for  the  jury,  and  not  of  law  for  the  court,  but  some 
cases  are  so  clear  that  the  judge  will  be  warranted  in  saying,  as  matter 
of  law,  that  the  force  was  or  was  not  excessive.  ' 

2.  'M.AXiMB—One  Who  Invokes  the  Aid  of  a  Court  of  Justice  Must 
Come  with  Clean  Hands, — If  a  plaintiff  can  not  state  his  case  without 
showing  that  he  has  broken  the  law,  a  court  will  not  assist  him. 

3.  Public  Poucy— WTicn  the  Law  WiU  Not  Lend  Its  ^icL— It  is  a 
principle  of  public  policy  that  no  court  will  lend  its  aid  to  a  party  who 
grounds  his  action  upon  an  immoral  or  an  illegal  act. 

4.  Recovery — Where  a  Felony  is  Connected  with  Plaintiffs  Case, — 
Where  a  felony  committed  by  the  plaintiff  is  inseparably  connected, 
both  in  time  and  circumstance,  with  the  injury  received,  and  has  to  be 
proven  in  making  out  his  case,  and  the  injury  is  received  in  defend- 
ing against  the  felony,  no  recovery  can  be  had. 

5.  Same — By  Violation  of  the  Lau?.— Courts  of  justice  will  not  assist 
a  person  who  has  participated  in  a  transaction  forbidden  by  statute,' to 
assert  rights  growing  out  of  such  transaction,  or  to  relieve  himself  from 
the  consequences  of  his  own  illegal  act 

Trespass,  for  personal  injuries.  Error  to  the  Circuit  Court  of  Fayette 
County;  the  Hon.  Samuel  L.  D wight,  Judge,  presiding.  Verdict  and 
judgment  for  defendant  by  direction  of  the  court  below.  Heard  in  this 
court  at  the  February  term,  1899.  Affirmed.  Opinion  filed  September 
5,  1899. 

Statement. — This  is  an  action  in  trespass.  The  declara- 
tion contains  two  counts  which,  in  substance,  charge  that 
defendant  in  error,  on  the  18th  day  of  February,  1898, 
assaulted  the  plaintiff  with  a  large  knife,  with  great  force 
and  violence,  and  cut  the  plaintiff's  wrist,  muscles,  tendons, 
flesh  and  bone,  etc.,  to  the  damage  of  the  plaintiff  of  $3,000. 

Plea  of  general  issue,  with  notice  of  special  defens^. 

Upon  the  close  of  the  plaintiff's  testimony  counsel  for 
defendant  in  error  asked  the  court  to  instruct  the  jury  to 
find  the  defendant  not  guilty,  which  instruction  was  given 
and  a  verdict  of  not  guilty  returned.  rf 

To  the  giving  of  this  instruction  plaintiff  in  error 
excepted.  The  error  assigned,  important  to  be  considered, 
is  the  giving  of  this  instruction. 


r 
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Tho  facts  in  the  case  are  substantially  these.  Defendant 
in  error  was  the  proprietor  of  a  restaurant  at  Farina,  in 
Fayette  county.  It  had  been  burglarized  several  times  by 
breaking  in  a  front  window,  and  by  reaching  through  the 
broken  pane  of  glass  candies  and  other  articles  were  stolen. 
Circumstances  indicated  that  the  burglaries  were  committed 
by  boys.  Between  8  and  9  o'clock  of  the  night  in  question 
plaintiff  in  error  testified,  in  substance,  that  he  broke  in  the 
window  and  ran  away  a  short  distance,  then  came  back  and 
reached  his  hand  in  to  steal  and  got  hurt;  that  two  boys 
were  with  him;  that  he  was  in  company  with  these  boys 
when  the  window  was  broken  in  twice  before,  for  the  same 
purpose;  that  he  was  fourteen  years  old. 

The  particulars  of  the  cutting  in  evidence  are  given  by 
witnesses  who  testify  to  statements  made  by  defendant  in 
error.  They  are,  in  substance,  that  hearing  the  noise  of 
the  breaking,  he  came  to  the  side  of  the  window,  and  when 
a  hand  was  thrust  through  the  broken  pane,  he  pressed 
down  upon  it  with  a  knife,  intending  to  mark  the  person, 
but  that  it  was  drawn  back  and  by  so  doing  he  was  cut  more 
than  he  intended;  that  he  knew  that  they  were  boys,  and  if 
he  hadn't  known  this, "  that  he  would  have  used  a  gun." 
The  knife  was  a  butcher  knife,  with  a  blade  seven  or  eisrht 
inches  long,  wide  and  heavy. 

Dr.  Colson,  a  witness  for  plaintiff  in  error,  who  dressed 
the  wound,  testifies  that  the  wrist  "  was  cut  to  the  bone,  to 
the  wrist  joint,  and  the  knife  must  have  entered  the  joint; 
I  can  not  account  for  this  except  the  boy  must  have  jerked 
his  arm  back."  The  evidence  shows  that  the  injury  to  the 
wrist  causes  a  |)ermanent  disability. 

George  D.Chaffee  &  Chew  and  John  Bingham, attorneys 
for  plaintiff  in  error. 

Brown  &  Albert,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Worthington  delivered  the  opinion 
of  the  court. 
The  claim  by  defendant  in  error  is  that  plaintiff  in  error 
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was  in  the  commission  of  a  felony  when  he  received  the 
injury,  and  that  it  was  given  by  defendant  in  error  in  pro- 
tection of  his  property,  and  that  in  such  case  plaintiff  in 
error  has  no  standing  in  court  to  sue  for  damages.  Plaintitf  * 
in  error  does  not  deny  the  burglary,  but  his  counsel  insist 
that  defendant  in  error,  knowing  or  believing  that  it  was 
done  by  boys,  was  not  justified  in  using  a  knife  to  maim 
the  offender,  but  could  in  a  milder  way  have  protected  his 
property,  and  not  being  justified,  that  plaintiff  in  error  can 
recover,  although  injured  while  committing  a  criminal  act; 
that  the  question  of  justification  should  have  been  submit- 
ted to  the  jury. 

It  is  true  that  the  question  of  excessive  force  in  defense 
is  generally  a  question  of  fact  for  the  jury,  and  not  of  law 
for  the  court.  This  is  so  stated  by  Cooley  on  Torts,  p.  161), 
but  he  adds :  "  Some  cases  are  so  clear  that  the  judge  would^^l 
be  warranted  in  saying  that  as  matter  of  ^law  the  force  was 
not  excessive." 

It  is  a  general  principle  that  one  who  invokes  the  aid  of 
a  court  of  justice  must  come  with  clean  hands.  A  contract 
based  on  fraud,  or  for  an  illegal  consideration,  or  when 
against  public  policy,  will  not  be  enforced  at  law. 

"  The  test  whether  a  demand  connected  with  an  illegal 
transaction  is  capable  of  being  enforced  at  law,  is  whether 
the  plaintiff  requires  the  aid  of  the  illegal  transaction  to 
establish  his  case.  If  a  plaintiff  can  not  open  his  case  with- 
out showing  that  he  has  broken  the  law,  a  court  will  not 
assist  him.  It  has  been  well  said  that  the  objection  may 
often  sound  very  ill  in  the  mouth  of  a  defendant,  but  it  is 
not  for  his  sake  that  the  objection  is  allowed;  it  is  founded  on 
general  principles  of  policy,  which  he  shall  have  the  advan- 
tage of,  contrary  to  the  real  justice  between  the  parties. 
That  principle  of  public  policy  is  that  no  court  will  lend  its 
aid  to  a  party  who  grounds  his  action  upon  an  immoral  or 
upon  an  ille;^al  act.  The  principle  to  oe  extracted  from 
all  the  cases  is  that  the  law  will  not  lend  its  support  to  a 
claim  founded  on  its  own  violation."  Holt  v.  Green,  73 
Penn.  St.  198.  Citing  Swan  v.  Scott,  11  Sargeant  & 
Rawle,  164;  Scott  v.  Duffy,  2  Harris  (14  Pa.  StX  20.  It  is 
said  in  Coppel  v.  Hall,  7  Wall.  (U.  S.),  558 :  "The  defense 
is  allowed,  not  for  the  sake  of  the  defendant,  but  of  the  law 


FouBTH  District — February  Term,  1899.  187 

Devor  v.  E[nauer. 

itself.  ♦  ♦  ♦  The  maxim  ex  malo  non  oritur  actio  is 
limited  by  no  such  aaalificatioQ.  *  *  *  "Whenever  the 
illej^ality  appears,  wnetber  the  evidence  comes  from  one  side 
or  the  other,  the  disclosure  is  fatal  to  the  case." 

If  there  can  be  no  recovery  upon  a  contract  when  it 
appears  in  evidence  that  it  is  tainted  with  fraud,  or  for  an 
illegal  consideration,  or  when  against  public  policy,  cer- 
tainly with  equal  reason  it  may  be  held,  when  a  felony  is 
committed  by  the  plaintiff  and  it  is  inseparably  connected, 
both  in  time  and  in  circumstance,  with  the  injury  received, 
and  has  to  be  proven  in  making  out  a  case,  and  the  injury 
is  received  in  defending  against  the  felony,  that  no  recovery 
can  be  had.  In  the  present  instance,  plaintiff  in  error,  to 
maintain  his  case,  proves  that  he  committed  a  burglary,  and 
was  in  the  act  of  again  committing  both  burglary  and  lar- 
ceny, when  he  received  the  injury  complained  of  at  the 
hands  of  the  person  defending  his  property,  whose  building 
was  burglarized,  and  whose  property  was  about  to  be 
stolen. 

In  other  words,  the  injury  received  was  inseparably  con- 
nected with  the  felony  that  plaintiff  in  error  was  com- 
mitting. The  one  could  not  be  proved  without  proving  the 
other.  By  his  own  witness.  Dr.  Golson,  it  appears,  too,  that 
the  serious  extent  of  the  injury  was  caused  by  the  boy's 
jerking  his  hand  back  when  the  knife  pressed  on  it. 

It  is  not  denied  that  defendant  in  error  was  justi- 
fiable in  using  force  to  defend  his  property.  But  it  was 
insisted  that  he  used  more  force  than  was  necessary.  What 
right  has  a  burglar  to  insist  that  the  person  whose  building 
he  has  feloniously  entered,  or  whose  goods  and  chattels  he 
is  about  to  steal,  in  the  night  time,  shall  nicely  discriminate 
as  to  necessary  modes  of  defense,  and  if  he  errs  shall  be 
liable  to  the  thief  in  damages  for  his  error  ?  There  are 
cases  when  the  State  may  prosecute  criminally  for  mali- 
cious injuries  inflicted  in  defense  of  property.  But  we  have 
been  cited  to  no  case,  where  the  felony  was  directly  pre- 
vented by  the  injury,  where  a  recovery  was  had  by  the 
felon  for  the  injury. 
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"The  prevention  of  the  doin^  of  an  unauthorized  act  does 
not  give  a  good  cause  of  action  to  an  incipent  wrong-doer 
who  is  interfered  with."   Am.  &  Eng.  Enc'y,  Vol.  1,  p.  160. 

"No  court  will  lend  its  aid  to  a  man  who  founds  his 
action  upon  an  immoral  or  unlawful  act."  Lord  Mansfield, 
in  Holman  v.  Johnson,  Cow  per,  341. 

"A  party  can  not  be  heard  to  allege  his  own  unlawful  act, 
and  if  such  act  be  one  of  a  series  of  facts  to  support  the 
plaintiflfs  claim,  then  the  claim  must  fail."  Gregg  v. 
W yman,  4  Cush.  (Mass),  326. 

Decisions  of  other  States  conflict  upon  the  question  as  to 
whether  recoveries  can  be  had  when  negligence  is  charged 
as  the  cause  of  the  injury,  and  the  plaintiff  is  violating  an 
ordinance  or  a  statute  amounting  to  a  misdemeanor.  The 
decisions  of  this  State  are  in  harmonv  with  the  decisions  in 
other  States  that  hold  that  a  violator  of  law  can  not 
recover  when,  to  make  out  his  case,  he  has  to  prove  that  he 
was  a  law-breaker. 

An  examination  of  the  cases  where  recoveries  are  sus- 
tained will  show  that  they  are  sustained  upon  the  ground 
that  there  is  no  connection  between  the  cause  of  the  injury 
and  the  violation  of  the  ordinance  or  statute.  Such  is  the  case 
of  Sutton  V.  Town  of  Wawatosa,  29  Wis.  32.  The  viola- 
ton  of  law  was  in  driving  cattle  on  the  Sabbath  day,  when 
labor  on  the  Sabbath  was  prohibited.  They  broke  through 
a  defective  bridge  and  were  injured.  Authorities  were  cited 
for  and  against  a  recovery,  but  the  right  of  action  was  sus- 
tained. In  this  case  Baker  v.  Portland,  58  Maine,  199,  is 
cited  with  approval,  in  which  it  is  said : 

"  Undoubtedly  there  are  many  cases  when  the  contem- 
poraneous violation  of  the  law  by  the  plaintiff  is  so  con- 
nected with  his  claim  as  to  preclude  his  recovery." 

Steele  v.  Burkhardt,  104  Mass.  59,  is  a  case  where  plaint- 
iff was  violating  an  ordinance,  but  a  recovery  was  sus- 
tained.    In  the  opinion  the  court  uses  this  language  : 

"  It  is  true  generally  that  while  no  person  can  maintain 
an  action  to  which  he  must  trace  his  title  through  his  own 
breach  of  the  law,  yet  the  fact  that  he  is  breaking  the  law 
does  not  leave  him  remediless  for  injuries  willfully  or  care- 
lessly done  to  him,  and  to  which  his  own  conduct  has  not 
coatributed." 
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In  Heland  v.  City  of  Lowell,  3  Allen,  407,  it  was  held 
that  a  person  driving  over  a  bridge  faster  than  a  walk,  in 
violation  of  an  ordinance  of  which  he  had  notice,  could  not 
recover  for  damages  sustained  through  defects  in  the 
bridge.    In  this  case  the  court  say  : 

"  It  is  the  established  law  that  when  a  plaintiflTs  own 
unlawful  act  concurs  in  causing  the  damage  that  he  com- 
plains of,  he  can  not  recover  compensation  for  such  dam- 
age." 

To  the  same  eflFect  are  Worcester  v.  Merrimac  Bridge  Co., 
7  Gray,  457;  Staunton  v.  Metropolitan  K.  R.  Co.,  14  Allen 
485. 

These  cases  are  cited  with  approval  in  Harris  v.  Hatfield, 
71  111.  301.    It  this  latter  case  it  is  said : 

"  The  general  principle  is  undoubted,  that  courts  of  jus- 
tice will  not  assist  a  person  who  has  participated  in  a  trans- 
action forbidden  by  statute  to  assert  rights  growing  out 
of  it,  or  to  relieve  himself  from  the  consequence  of  his  own 
illegal  act."  Citing  Hall  v.  Corcoran,  107  Mass.  251.  To 
the  same  effect  is  Frye  v.  C,  B.  &  Q.  R.  R.,  73  111.  403. 

The  legal  maxim  is,  "  in  pari  delicto  potior  est  conditio 
deferidentusr  Also  that  a  plaintiff  must  come  into  court 
with  clean  hands.  He  must  show  that  he  stands  upon  fair 
ground  when  he  calls  upon  a  court  of  justicJe  to  administer 
relief  to  him.  Booth  v.  Hodgson,  8  T.  R.  402.  "A  per- 
son can  not  make  his  own  illegal  act  the  foundation  of  a 
legal  right."    Cooley  on  Torts,  p.  44. 

"  The  principle  is  that  to  deprive  a  party  of  redress  because 
of  his  own  illegal  conduct,  the  illegality  must  have  contrib- 
uted to  the  injury."    Cooley  on  Torts,  p.  178. 

It  is  held  in  Hooker  v.  Miller,  37  Iowa,  615,  that  an  action 
to  recover  damages  could  be  maintained  by  one  entering  a 
vineyard  to  steal  grapes,  when  shot  by  a  spring-gun  of 
which  he  had  no  notice.  The  offense,  under  the  statute,  was 
a  misdemeanor.  The  defendant  in  this  case  insisted  upon 
the  rule  of  in  pari  delicto.  The  court  held  that  the  rule  was 
not  applicable,  saying  that  "an  instruction  directing  the 
•  jury  that  the  doctrine  of  contributory  negligence  was  not 
applicable  to  the  case."    The  court  intimates  that  authori- 
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ties  sustain  the  doctrine  that  if  the  trespasser  had  notice, 
that  the  defendant  could  have  justified,  and  say  that  "  some 
trespassers  and  other  inconsiderate  violators  of  the  law 
are  not  to  be  visited  by  barbarous  punishments  or  be  pre- 
vented by  inhuman  inflictions  of  bodily  injuries."  This 
decision,  so  far  as  liability  for  injuries  by  a  spring-gun  is 
involved,  is  at  variance  with  the  common  law,  and  with 
decisions  in  other  States.  In  Gray  v.  Combs,  7  J.  J.  Mar- 
shall (Ky.),  478,  a  different  doctrine  is  held.  It  was  a  suit 
by  the  master  to  recover  the  value  of  a  slave  killed  by  a 
spring-guti  while  attempting  to  enter  a  warehouse  at  night, 
with  intent  to  steal.  Under  the  law  of  Kentucky,  such  an 
oflfense  committed  by  a  slave  was  a  misdemeanor.  The 
court,  after  an  exhaustive  examination  of  authorities,  held 
that  there  could  be  no  recovery. 

In  the  absence,  then,  of  any  citation  sustaining  a  recov- 
ery for  damages  for  an  injury  received  by  a  burglar  from  a 
defendant,  while  in  the  act  of  defending  his  property 
against  a  burglary,  and  in  line  with  the  decisions  cited 
supra^  from  the  71st  and  73d  111.,  and  the  general  principle 
that  a  plaintiff  must  come  into  court  with  clean  hands,  we 
are  not  prepared  to  say  that  the  court  erred  in  directing  a 
verdict  for  the  defendant.    Judgment  affirmed. 
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84      190      1.    Mines  AND  Miners— Safefy  o/ Pcrsorw  JS?mp/oyed  in  Mn€/?—I,ta- 

115    '555  }nlity  of  Operator, — Under  the  act  to  provide  for  the  health  and  safety 

of  persons  employed  in  coal  mines,  the  owner  or  operator  is  liable  for  all 

injuries  to  person  or  property  occasioned  by  any  willful  violation  of  the 

act,  or  willful  failure  to  comply  with  any  of  its  provisions. 

2.  Evidence— 7n^c/i^M)?i«  of  Others. — A  witness  may  testify  as  to  his 
own  intention  in  doing  an  act  but  it  is  not  competent  for  him  to  testify 
to  another's  intention. 

8.  Practice— ^mendmen^j?  Imposing  Terms, — The  matter  of  impos- 
ing terms  in  cases  where  amendments  are  allowed  rests  in  the  sound  dis- 
cretion of  the  trial  court,  and  Appellate  Courts  will  not  review  the 
exercise  of  that  discretion  except  where  it  clearly  appears  that  the  power 
has  been  abused. 


Fourth  District — February  Term,  1899.  191 


Odin  Coal  Co.  v.  Denman. 


4.  Verdicts— T^/ien  the  Court  Will  Direct — Where  there  is  no  sub- 
stantial evidence  tending  to  prove  a  disputed  and  material  fact  neces- 
sary to  a  recovery,  nor  any  reasonable  inference  fairly  deducible  from 
all  the  evidence  tending  to  establish  such  fact ,  then  it  is  the  duty  of  the 
court  to  direct  a  verdict. 

5.  Same— W/ien  it  is  the  Duty  of  the  Court  to  Submit  the  Case,— 
Where  there  is  any  substantial  evidence  tending  to  prove  every  disputed 
fact  necessary  to  a  recovery,  or  where  all  the  evidence,  together  with 
such  reasonable  inferences  as  are  fairly  deducible  therefrom,  tend  to 
establish  every  such  fact,  then  it  is  the  duty  of  the  court  to  submit  the 
case  to  the  jury. 

6.  Willfulness— A  Question  of  Fact.  —Where  a  violation  of  the  stat- 
ute is  established,  whether  it  is  a  willful  violation  must  be  determined 
by  tlie  jury  from  all  the  facts  and  circumstances  ot  the  particular  case. 

7.  Same — Inferences  from  the  Non-compliance  with  Statutory  Re- 
quirements.—Mere  non-compliance  with  the  requirements  of  the  statute 
is  not  necessarily  a  willful  failure  to  observe  such  requirements.  A  jury 
may  be  justified  in  regarding  non-compliance  with  the  provisions  of  a 
statute  as  willful  violation,  according  to  the  circumstances  of  the  case. 

Action  in  Case. — Death  by  reason  of  non-compliance  with  the  min- 
er's act.  Trial  in  the  Circuit  Court  of  Marion  County;  the  Hon.  Will- 
iam M.  Farmer,  Judge,  presiding.  Verdict  and  judgment  for  plaint- 
iff; appeal  by  defendant.  Heard  in  this  court  at  the  February  term, 
1899.     Affirmed.    Opinion  filed  September  5,  1899. 

Vanhorbeck  &  Louden  and  L.  M.  Kagt,  attorneys  for 
appellant,  contended  that  before  a  party  can  recover  damages 
for  an  injury,  even  though  the  act  done  or  omitted  is  willful, 
it  must  be  shown  by  the  proof  that  the  injury  occasioned  is 
the  natural  and  reasonable  result  of  the  defendnant'sact  or 
omission;  in  other  words,  the  proximate  cause  of  it.  Phil- 
lips V.  Dickerson,  85  111.  11;  Mo.  &  111.  Coal  Co.  v.  Schwalb, 
77  111.  App.  695;  Catlett  v.  Young,  143  111.  74;  Springside 
Coal  &  Mining  Co.  v.  Grogan,  53  111.  App.  6fi. 

In  order  to  maintain  an  action  for  a  willful  violation  of 
the  statute,  the  burden  is  on  the  plaintiff  to  show  that  the 
violation  was  willful.  Mo.  &  111.  Coal  Co.  v.  Schwalb,  77 
111.  App.  593. 

In  a  case  charging  willful  injury,  there  can  be  no  recov- 
ery except  upon  proof  that  the  act  which  caused  the  injury 
was  willful.     I.  B.  &  W.  R.  R  Co.  v.  Burge,  94  Ind.  46. 

When  the  intent  is  material  it  is  proper  to  ask  what  it 
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was,  and  a  direct  question  may  be  asked  with  what  intent 
it  was  done,  and  the  party  may  testify  as  to  what  his  intent 
was.  Over  v.  Schiffling,  102  Ind.  193;  Bidinger  et  al.  v. 
Bishop,  76  Ind.  255. 

The  word  "  willfully,"  when  used  in  a  statute,  means  not 
merely  voluntary,  but  with  a  bad  purpose,  an  intended 
design.  Commonwealth  v.  Kneeland,  20  Pick.  (Mass.)  220; 
North  Carolina  v.  Vanderford,  35  Fed.  Rep.  287;  State  v, 
Massey,  97  N.  C.  465. 

The  word  "  willfully,"  when  used  to  denote  the  intent 
with  which  an  act  is  done,  is  employed  in  penal  statutes  to 
distinguish  between  acts  which  are  intentional  and  by  de- 
sign, and  those  which  are  thoughtless  and  accidental. 
Highway  Comm'rs,  etc.,  v.  Ely,  54  Mich.  180;  State  v.  Chi- 
cago, M.  &  St.  P.  R.  R.  Co.,  77  Iowa,  445;  Commonwealth 
v.  Williams,  110  Mass.  403. 

An  act  may  be  unlawful  and  yet  not  willful  or  wanton. 
Dunlap  V.  The  State,  9  Tex.  App.  178;  Thomas  v.  The  State, 
14  Tex.  App.  200. 

The  oflfense,  as  denounced  by  the  statute,  is  limited  and 
qualified  by  the  word  "  willfully,"  which  moans  in  legal 
parlance,  with  evil  intent.  The  evidence  measured  by  the 
above  test  is  wholly  insufficient.  Yoakum  v.  The  State,  21 
Tex.  App.  263. 

A  willful  violation  of  the  statute  is  a  violation  of  its  pro- 
visions knowingly  and  deliberately.  The  act  must  be  done 
or  omitted,  must  have  been  intended  and  must  be  of  so  gross 
a  character  as  to  amount  to  recklessness  and  to  indicate  a 
willingness  to  subject  a  party  to  a  known  and  avoidable 
risk,  but  the  failure  to  use  ordinary  care  does  not  neces- 
sarily include  the  elements  of  willfulness.  A  charge  of 
willfulness  is  not  maintained  by  proof  of  mere  negligence. 
Girard  Coal  Co.  v.  Wiggins,  52  111.  App.  74;  C,  B.  &  Q.  R. 
R.  Co.  v.  Dickson,  88  111.  431;  Peoria  Bridge  Co.  v.  Loomis, 
20  111.  251;  Catlett  v.  Young,  38  111.  App.  201;  143  111.  74; 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Bodemer,  139  111.  606. 

Frank  F.  Noleman  and  W.  F.  Bundy,  attorneys  for 
appellee. 


Fourth  District — February  Term,  1899.   193 

Odin  Ck>al  Co.  v.  Denman. 

The  miners'  act,  entitled  "An  act  provided  for  the 
health  and  safety  of  persons  employed  in  coal  mines," 
among  other  provisions,  contains  the  following : 

"  Section  6. — A  sufficient  light  shall  be  furnished,  at  the 
top  and  bottom  of  the  shaft,  to.  insure  as  far  as  possible  the 
saiety  of  persons  getting  on  and  oflf  the  cage," 

"  Section  8. — Fencing  Shaft.  The  top  of  each  and  every 
shaft,  and  the  entrance  to  each  and  every  immediate  work- 
ing vein,  shall  be  securely  fenced  by  gates  properly  protect- 
ing such  shaft  and  the  entrance  thereto." 

"  Section  14. — Injuries.  For  any  injury  to  person  or 
property,  occasioned  by  any  willful  violations  of  tnis  act,  or 
willful  failure  to  comply  with  any  of  its  provisions,  a  ri^ht 
of  action  shall  accrue,"  eta  2  Starr  &  Curtis  Anno.  St., 
Chap.  93,  pp.  2721,  2723,  2728. 

Although  there  may  have  been  an  attempt  on  the  part 
of  the  defendant  to  fence  the  top  of  the  shaft  or  to  provide 
gates,  unless  there  was  a  substantial  compliance  with  the 
statute  in  such  a  manner  as  to  afford  the  protection  to  the 
miners  which  the  statute  contemplated,  the  jury  were  war- 
ranted in  finding  the  defendant  guilty  of  a  willful  failure 
to  comply  with  its  provisions.  Bartlett  Coal  &  Mining  Co. 
V.  Roach,  68  111.  174;  Catlett  v.  Young,  143  111.  74. 

Although  the  deceased  may  not  have  been  exercising 
ordinary  care  at  the  time  he  stepped  off  of  the  cage,  yet  if 
he  would  not  have  been  injured  thereby  but  for  the  willful 
failure  of  appellant  to  properly  protect  its  shaft  by  gates, 
the  appellee  is  not  precluded  from  recovery.  Bartlett  Coal 
&  Mining  Co.  v.  Roach,  68  111.  174;  Catlett  v.  Young,  143 
111.  74;  Litchfield  Coal  Co.  v.  Taylor,  81  III.  595. 

If  the  defendant  knew  that  it  was  its  duty  to  fence  the 
top  of  its  shaft  by  gates,  properly  protecting  the  same,  and 
to  provide  a  sufficient  light  at  the  top  of  its  shaft  to  insure 
as  far  as  possible  the  safety  of  persons  getting  on  and  off. 
the  cages  at  the  top  of  the  shaft,  and  being  conscious  of  its. 
duty  did  not  perform  it,  the  jury  were  warranted  in  find- 
ing a  willful  failure  in  that  regard.  Catlett  v.  Young,  143 
111.  74;  Bartlett  Coal  &  Mining  Co.  v.  Roach,  68  111.  174; 
16  Am.  &  Eng.  Ency.  Law,  392;  L.  S.  &  M.  S.  Ry.  Co.  v. 
Bodemer,  139  111.  606. 
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The  word  "willful"  does  not  imply  malice.  Such  a  mean- 
ing is  beyond  its  common  or  its  legal  import.  State  v. 
Massey,  97  N.  C.  465;  State  v.  C,  M.  &  St.  P.  Ry.  Co., 
77  la.  5^2;  Catlett  v.  Young,  143  111.  74. 

It  is  not  error  to  refuse  to  allow  the  defendant  to  testify 
as  to  his  intention  in  doing  a  certain  act,  when  there  is  no 
particular  intent  alleged,  or  necessary  to  be  proved.  Every 
person  is  charged  with  the  knowledge  of  the  natural  conse- 
quences of  his  acts.  Wohlford  v.  The  People,  148  111.  296; 
Spaulding  v.  The  People,  172  111.  40. 

Even  where  a  particular  intent  is  charged,  and  necessary 
to  be  proved,  if  the  defendant  states  all  the  circumstances, 
and  the  details  of  the  transaction,  then  it  is  not  reversible 
error  to  refuse  to  allow  him  to  state  what  his  intention  was. 
Wohlford  V.  The  People,  148  111.  300. 

Where  no  particular  intent  is  charged,  and  none  neces- 
sary to  be  proved,  any  secret  intention  or  determination  of 
a  party  not  communicated  to  others  can  not  alfect  his  act. 
Gate  V.  Ins.  Co.,  41  N.  H.  174;  Thompson  on  Trials,  345; 
Whisnant  v.  State,  71  Ala.  383;  McCormick  v.  Joseph,  77 
Ala.  236. 

One  can  not  testify  as  to  the  intention  of  another  per- 
son.    Cihak  V.  Klekr,  117  III.  643. 

Mr  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  in  the  Circuit  Court  of 
Marion  County,  by  appellee  against  appellant;  to  recover 
dama^res  sustained  bv  her  as  a  result  of  the  death  of  her 
husband  in  appellant's  coal  mine.  Trial  was  by  jury.  Ver- 
dict and  judgment  in  favor  of  appellee  for  $2,000. 

Appellant  had  operated  its  mine  for  some  twelve  years  or 
more.  The  shaft  consisted  of  twocon^partments;  was  seven 
hundred  feet  deep;  was  operated  by  steam,  and  cages  were 
lowered  and  hoisted  through  the  shaft  to  carry  the  men, 
supplies  and  product  into  and  out  of  the  mine.  The  top 
works  extended  upward  above  the  surface  of  the  ground 
about  twenty  feet,  to  what  is  called  the  tipple  house,  where 
were  constructed  the  chutes  for  unloading  the  coal  brought 
out  of  the  mine. 
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The  top  works  consisted  of  a  frame  work  of  timbers  to 
support  the  tipple  house.  There  was  a  fence  with  two  gates 
in  it  around  the  shaft  at  the  ground  or  surface  landing,  but 
it  was  about  ten  feet  away  from  the  shaft.  The  fence  and 
gates  enclosed  an  area  much  larger  than  the  shaft.  There 
was  neither  fence,  gates  nor  other  enclosure  immediately 
around  the  mouth  of  the  shaft.  There  was  in  use  at  this 
point  an  appliance  consisting  of  some  boards'Uailed  together 
with  cross-pieces,  like  a  door — by  some  of  the  witnesses 
called  a  door.  This  was  furnished  for  the  purpose  of  keeping 
the  men  that  dumped  the  water  from  getting  wet,  and  it  was 
sometimes  set  up  by  the  men  when  at  work  around  the  mouth 
of  the  shaft  "  to  form  a  kind  of  protection  "  to  keep  them 
from  falling  in.  No  lights  were  maintained  at  this  landing, 
but  the  fireman  was  instructed  by  appellant  to  light  the  men 
on  and  off  the  cage  with  a  lantern.  This  duty  he  some- 
times performed  and  sometimes  neglected,  but  the  evidence 
does  not  show  that  appellant  was  notified  of  such  neglect. 
The  landing  up  in  the  tipple  house  was  properly  fenced  and 
lighted,  but  its  fence  furnished  no  protection  at  the  surface 
landing  and  its  lights  shed  no  light  there. 

Appellant  worked  a  double  shift  of  men,  one  known  as 
the  day  shift  and  the  other  as  the  night  shift.  The  day 
shift,  in  going  to  and  returning  from  their  work,  got  on  and 
off  the  cages  in  the  tipple  house  landing,  but  the  night  shift 
got  on  and  off  at  the  lower  surface  landing.  The  night 
shift  consisted  of  from  fifteen  to  twenty  men,  who  went  to 
work  in  the  evening  at  six  o'clock  and  returned  from  their 
work  in  the  morning  at  about  half-past  five  o'clock.  Appel- 
lee's husband  was  twenty-six  years  old;  had  worked  for 
appellant  in  that  mine  for  about  eight  years;  was  sober, 
able-bodied  and  industrious;  worked  on  the  night  shift  and 
earned  $2.25  per  night.  He  had  gone  into  the  mine  to  work, 
astisual,  on  the  evening  of  January  25, 1898,  and  had  worked 
during  the  night.  On  the  morning  of  the  26th,  about  half- 
past  five  o'clock,  before  it  was  yet  daylight,  he,  with  one 
companion,  entered  the  cage  at  the  bottom  of  the  shaft,  to 
be  hoisted  out  of  the  mine.    His  companion's  light  was  out 
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when  they  entered  the  cage,  and,  as  they  ascended,  the  cur- 
rent of  air  caused  by  the  rapid  ascent  put  his  light  out,  as 
usual.  As  the  cage  approached  the  lower  landing,  where  the 
night  men  usually  got  off,  its  speed  was  slackened  so  that 
when  it  came  to  the  landing  it  was  moving  very  slowly;  he 
stepped  off — the  cage  had  passed  the  landing — he  fell  into 
the  shaft  to  the  bottom,  and  was  dead.  There  was  no  light 
at  the  landing  and  it  was  so  dark  he  could  not  see. 

The  verdict  of  the  jury  finds  appellant  "  guilty  under  the 
first  and  fourth  counts  of  the  declaration."  The  first  count 
charges  willful  failure  on  the  part  of  appellant  to  keep  a 
sufficient  light  at  the  top  of  the  shaft,  and  the  fourth  count 
charges  a  willful  failure  to  securely  fence  the  top  of  the 
shaft  by  gates  properly  protecting  the  top  and  entrance. 
These  two  counts  charge  the  willful  failure  to  perform  duties 
imposed  by  statute.     The  statute  reads: 

"  Section  6. — A  sufficient  light  shall  be  furnished  at  the 
top  and  bottom  of  the  shaft  to  insure,  as  far  as  possible,  the 
safety  of  persons  getting  on  and  off  the  cage. 

Section  8. — Fencing  shaft.  The  top  of  each  and  every 
shaft,  and  the  entrance  to  each  and  every  immediate  work- 
ing vein,  shall  be  securely  fenced  by  gates  properly  protect- 
ing such  shaft  and  the  entrance  thereto.    *    *    * 

Section  14. — Iniuries.  For  any  injury  to  person  or  prop- 
erty occasioned  by  any  willful  violations  of  this  act,  or 
willful  failure  to  comply  with  any  of  its  provisions,  a  right 
of  action  shall  accrue."     *     *    * 

It  is  urged  by  counsel  for  appellant  that  the  court  erred 
in  the  admission  of  evidence  on  behalf  of  appellee,  and  com- 
plaint is  made  of  the  item  about  the  existence  and  use,  about 
the  shaft,  of  the  appliance  the  witnesses  called  the  door, 
and  of  the  fact  that  the  court  admitted  evidence  to  show 
that  the  fireman  did  not  appear  at  the  landing  with  his 
lantern  on  the  morning  of  the  injury.  This  evidence  simply 
discloses  in  part  the  environment  which,  in  an  action  on  the 
case,  is  usually  entirely  proper.  It  was  the  duty,  under  the 
statute,  of  appellant  to  properly  protect  the  entrance  to  the 
shaft,  and  it  was  not  error  to  show  the  entire  condition 
there.    It  was  also  appellant's  duty  to  make  suitable  pro- 
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vision  for  furnishing  sufficient  light  at  the  top  of  the  shaft, 
and  it  was  not  error  to  show  what  means  was  employed  to 
that  end  and  how  the  means  met  the  requirements.  They 
also  complain  of  the  action  of  the  court  in  refusing  to  allow 
appellant  to  prove  that  appellee's  deceased  husband  had  on 
occasions  during  his  lifetime  jumped  off  a  moving  cage; 
that  he  was  in  the  habit  of  jumping  off  the  cage  while  it 
was  in  motion.  This  was  not  error.  The  question  of  con- 
tributory negligence  is  not  involved  in  the  issues.  During 
the  examination  of  Mr.  Morrison,  president  of  appellant 
company,  counsel  stated  to  the  court : 

"  We  offer  to  prove  by  this  witness  that  they  have  in 
good  faith  honestly  attempted  in  every  way  to  comply  with 
all  the  provisions  of  the  statute  of  this  State  in  relation  to 
miners,  and  have  no  intent  to  evade  the  provisions  of  the 
statute  in  any  way." 

The  Court :  "  It  is  competent  for  you  to  prove  that,  but 
not  by  asking  the  witness  what  his  intention  was  in  doing 
whathe  did  do,  or  omitting  to  do  what  he  did  not  do." 

Mr.  Kay :  "  We  offer  to  prove  by  this  witness  what  the 
intention  of  the  mine  owners  and  operators  and  officers  was 
in  relation  to  a  compliance  with  the  provisions  of  the  statute 
of  this  State  in  relation  to  miners." 

The  Court:  "  It  is  not  competent  for  the  witness  to  state 
what  his  intention  was." 

It  is  true,  as  contended  by  counsel,  since  the  statute 
making  parties  competent  witnesses  to  testify  in  their  own 
behalf  was  enacted,  that  in  all  cases  where  intent  is  in  issue, 
a  party  to  the  suit  may  testify  directly  to  his  intent,  and  in 
determining  that  issue  the  jury  should  consider  the  party's 
statement  as  to  his  own  intent,  together  with  all  the  other 
evidence,  and  all  the  facts  and  circumstances  in  evidence  in 
the  case.  But  Mr.  Morrison  is  not  a  party  to  this  suit.  He 
was  only  one  of  many  agents  of  appellant.  In  giving  his 
testimony  he  was  a  mere  witness.  In  Cihak  v.  Klekr,  117 
111.  643,  it  is  held  that  it  is  not  competent  for  a  witness  to 
testify  to  another's  intention.  If  we  shall  concede  that  an 
officer  or  agent  of  a  corporation  is  competent  to  testify 
directly  to  the  intent  of  the  whole  corporation,  still  the 
error  would  not,  under  the  facts  of  this  case,  be  of  sufficient 
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gravity  to  call  for  a  reversal.  Appellant  was  allowed  the 
fullest  liberty  to  prove  all  the  facts,  circumstances  and  con- 
ditions. In  Wohlford  v.  The  People,  148  111.  296,  Wohl- 
ford,  when  on  trial  for  an  assault  with  a  deadly  weapon 
with  intent  to  inflict  a  bodily  injury,  while  testifying  in  his 
own  behalf,  was  asked  why  he  used  the  ax  in  the  manner  he 
did,  and  whether,  in  using  it,  he  intended  to  do  the  prose- 
cuting witness  any  bodily  injury.  The  trial  court  sustained 
an  objection  to  the  question  and  refused  to  allow  it 
answered.  The  Supreme  Court  says  this  was  error;  that 
the  defendant  ought  to  have  been  allowed  to  answer  the 
question,  but  that  inasmuch  as  he  was  allowed  to  state 
fully  what  occurred,  and  all  the  circumstances  surrounding 
the  transaction,  the  ruling  of  the  court  was  not  reversible 
error. 

A  witness  who  had  stated  that  he  had  followed  mining 
oflf  and  on  for  twenty-fivQ  years,  and  had  worked  for  appel- 
lant for  the  last  ten  years,  was  asked :  "  Q.  Now  you 
may  state  to  the  jury  what  protection  or  fence  they  kept, 
if  any,  and  gates,  at  the  ground  landing.  Ans.  From  what 
experience  I  have  had  in  coal  mines,  I  have  never  seen  a 
gate  at  the  ground  landing."  An  objection  was  sustained 
to  the  answer,  and  the  court  ordered  it  stricken  from  the 
record.  Appellant's  counsel  insist  this  was  error.  It  does 
not  appear  so  to  us.  The  answer  was  not  responsive  to  the 
question,  and  was  not  relative  to  any  issue  in  the  case. 

Complaint  is  made  of  the  giving  of  appellee's  first  and 
second  instructions,  and  of  the  refusing  and  modifying  of  a 
number  asked  by  appellant.  Those  given  on  behalf  of 
appellee  set  out  the  statutory  duty  and  liability  of  the 
operators  of  a  coal  mine,  as  to  lighting  and  fencing  the  top 
of  the  shaft,  substantially  in  the  language  of  the  statute. 
The  objections  urged  against  the  first  of  these  are,  to  our 
minds,  wholly  without  force.  It  is  true,  as  to  the  second, 
that,  in  one  particular,  it  is  slightly  variant  from  the  letter 
of  the  evidence,  but  in  no  substantial  respect.  It  is  wholly 
immaterial  whether  the  cage  was  exactly  even  with  the 
lower  landing  or  had  passed  somewhat  above  it  when 
appellee's  husband,  in  the  darkness,  attempted  to  alight. 
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Appellant  asked  twenty -six  separate  instructions,  some  of 
which  were  refused,  some  modified  and  some  given  as  asked. 
We  do  not  deem  it  important  to  discuss  in  detail  the  modi- 
fied and  refused  instructions.  The  principal  questions 
covered  by  them  will  be,  to  some  extent,  treated  before  we 
conclude  this  opinion.  The  instruction,  as  given  on  behalf 
of  appellant,  fully  cover  every  material  issue  in  the  case 
and  state  the  law  as  favorably  to  appellant  as  in  our  judg- 
ment is  warranted. 

It  is  insisted  that  the  court  erred  in  refusing  to  submit  to 
the  jury  the  second  and  fourth  special  interrogatory  asked 
by  appellant  to  be  submitted.  Neither  of  these  interroga- 
tories call  for  a  finding  as  to  any  particular  material  fact 
involved  in  any  material  issue  in  the  case. 

After  appellant's  testimony  was  all  in,  her  counsel,  by 
leave  of  court,  amended  the  declaration  in  some  slight  par- 
ticulars to  make  it  conform  to  the  evidence.  Appellant's 
counsel  moved  the  court  to  impose  terms.  The  court  denied 
the  motion,  and  it  is  contended  this  was  error.  The  matter 
of  imposing  terms,  in  such  cases,  rests  in  the  sound  discre- 
tion of  the  trial  court,  and  appellate  courts  will  not  review 
the  exercise  of  that  discretion  except  where  it  clearly 
appears  that  the  power  has  been  abused.  Such  abuse  does 
not  appear  in  this  case. 

At  the  close  of  the  evidence  for  appellee,  appellant's 
counsel  moved  the  court  to  instruct  the  jury  to  find  appel- 
lant not  guilty.  The  court  denied  the  motion.  At  the  con- 
clusion of  all  the  evidence  appellant's  counsel  renewed  their 
motion  to  instruct  the  jury  to  find  appellant  not  guilty,  and 
the  court  again  denied  the  motion.  This  is  assigned  as 
error,  and  the  greater  part  of  the  able  and  exhaustive  brief 
and  argument,  presented  by  appellant's  counsel,  is  directed 
to  this  point  in  the  record.  They  say,  as  to  the  right  of 
recovery  in  this  case,  two  principal  questions  arise :  Were 
the  statutory  provisions  violated  by  appellant  in  the  par- 
ticulars alleged  in  the  first  or  fourth  counts  of  the  declara- 
tion, and,  if  so,  were  such  violations  willful? 

The  law  is  now  well  settled  in  this  State,  that  where 
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there  is  no  substantial  evidence  tending  to  prove  any  dis- 
puted material  fact  necessary  to  recovery,  nor  any  reason- 
able inference  fairly  deducible  from  all  the  evidence  tending 
to  establish  such  fact,  then  it  is  the  duty  of  the  court  to 
direct  a  verdict;  and  where  there  is  an v  substantial  evidence 
tending  to  prove  every  disputed  material  fact  necessary  to  a 
recovery,  or  where  all  the  evidence,  together  with  such  rea- 
sonable inferences  as  are  fairly  deducible  therefrom,  tend  to 
establish  every  such  fact,  then  it  is  the  duty  of  the  court 
to  submit  the  case  to  the  jury. 

It  is  urged,  first  of  all,  that  the  landing  in  the  tipple  house 
was  "  the  top  of  the  shaft,"  within  the  meaning  of  the 
statute,  and  as  it  is  undisputed  that  lights  were  furnished 
in  the  tipple  house,  and  that  that  landing  was  fenced  by 
gates,  it  must  follow  that  there  was  no  violation  of  the 
statute,  as  charged  in  the  counts  upon  which  the  verdict  was 
returned  and  judgment  rendered.  We  are  of  opinion  that 
what  constitutes  the  top  of  the  shaft  is,  under  the  evidence 
in  this  case,  more  a  question  of  fact  than  of  law.  We  are 
not  able  to  say,  as  pure  matter  of  law,  that  a  landing  within 
the  top  works  of  a  mine,  above  the  surface  of  the  ground, 
where  a  great  number  of  employes  of  the  mine,  in  the  night 
time,  in  the  regular  discharge  of  their  employment,  habitu- 
ally enter  the  shaft  to  go  into  the  mine,  and  where  they  leave 
the  shaft  in  coming  out  of  the  mine,  is  no  part  of  the  top 
of  the  shaft  which  the  statute  requires  to  be  furnished  with 
sufficient  light  and  to  be  securely  fenced  by  gates.  Neither 
are  we  able  to  say,  as  pure  matter  of  law,  under  the  evi- 
dence in  this  case,  that  merely  ordering  a  fireman  to  attend 
and  light  the  men  onto  and  oflf  the  cage  with  a  lantern  is 
furnishing  sufficient  light,  nor  that  maintaining  a  fence  in- 
closing such  an  area  as  to  furnish  no  protection  for  those 
entering  the  shaft  or  leaving  it,  is  securely  fencing  by  gates. 

It  is  contended  that  even  if  there  was  a  violation  of  the 
statute  in  the  respects  charged,  such  violation  is  not  willful. 
In  support  of  this  contention  appellant's  counsel  point  out 
that  it  was  the  duty  of  the  State  mine  inspectors  to  inspect 
the  mine  and  see  that  every  necessary  precaution  was  taken 
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to  insure  the  safety  of  the  miners,  and  to  see  that  the  pro- 
visions of  the  mining  laws  of  the  State  were  faithfully 
obeyed,  and  that  the  evidence  shows  that  the  mine  had  been 
often  inspected,  and  that  no  complaint  had  been  made  to 
appellant  by  the  inspectors  concerning  the  matters  charged. 
And  counsel  say : 

"  We  contend  ♦  ♦  ♦  that  where  fair-minded  and  pru- 
dent men  may  differ  as  to  the  necessit}"^  of  doinj^  or  not  doing 
an  act  or  duty  imposed  by  law,  if  in  good  faith,  there  can 
be  no  willfulness." 

We  can  not  hold  that  men's  opinions  as  to  the  necessity 
of  obeying  the  law  can  avail  them  as  a  defense  when 
charged  with  its  violation.  Neither  can  we  hold  that  the 
fact  that  the  State  mine  inspector  did  not  make  complaint 
of  the  condition  of  the  mine,  conclusively  establishes  that 
appellant's  violations  of  the  statute  were  not  willful. 

Willfulness  is  as  difficult  to  define  as  negligence.  When 
a  violation  of  the  statute  is  established,  then  whether  it  is  a 
willful  violation  must  be  determined  by  the  jury,  from  all 
the  facts  and  circumstances  of  the  particular  case.  In 
Springside  Coal  Mining  Co.  v.  Grogan,  53  111.  App.  60,  it  is 
said : 

"Mere  non-compliance  with  the  requirements  of  the 
statute  is  not  necessarily  a  willful  failure  to  observe  such 
requirements.  A  jury  might  be  justified  in  regarding  non- 
compliance as  willful,  from  circumstances."     *    «    S 

Bartlett  Coal  Mining  Co.  v.  Roach,  68  111.  174,  was  a  case 
wherein  the  appellant  was  sued  to  recover  damages  for  the 
death  of  the  appellee's  husband,  alleged  to  have  been  caused 
by  the  willful  failure  to  fence  the  shaft.  In  that  case  it  was 
held  that  the  appellant  was  presumed  to  know  the  law, 
"and  if  the  company  was  not  prepared  to  comply  with  its 
provisions,  it  was  its  duty  to  suspend  operations  in  the  mine 
until  the  necessary  preparations  could  be  made,  and  its  fail- 
ure to  do  so  must  (may)  be  regarded  as  willful.  The  com- 
pany continue<l  to  operate  its  mine  in  defiance  of  the  law, 
and  must  bear  the  consequences." 

Finally,  it  is  urged  that  the  failure  of  appellant  to  comply 
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with  the  requirements  of  the  statute  was  not  the  proximate 
cause  of  the  death  of  appellee's  husband;  that  stepping  off 
the  cage  while  it  was  in  motion  was  a  reckless  act  on  his 
part,  and  that  such  act  was  the  proximate  cause  of  his  death. 
In  cases  of  this  character  the  doctrine  of  contributory  neg- 
ligence has  no  place.  In  Catlett  v.  Young,  38  111.  App.  198, 
it  is  held,  that  recklessness  of  his  own  safety  on  the  part  of 
the  injured  party  will  not  relieve  the  mine  operator  from 
liability  under  this  statute. 

We  find  no  substantial  error  in  this  case.    The  judgment 
of  the  Circuit  Court  is  affirmed. 


Alton  Railway  and  Illuminating  Co.  t.  James  C.  Cox. 

1.  Master  and  Skryaut— Liability  for  Torts,— The  master  is  liable 
for  the  torts  of  his  servant  growing  out  of  acts  within  the  scope  of  his 
employment. 

Trespass.— Trial  in  the  Circuit  Court  of  Madison  County;  the  Hon. 
William  Hartzell,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  February 
term,  1899.    Affirmed.    Opinion  filed  September  5,  1899. 

Levi  Davis  and  Henry  S.  Baker,  attorneys  for  appellant. 

Where  a  person  violently  assaults  the  servant  engaged  in 
the  lawful  performance  of  his  duty,  and  the  latter  thereupon 
resents  and  responds  to  the  attack  by  resorting  to  great 
and  unnecessary  violence,  the  master  will  not  be  liable  in 
damages  for  personal  injuries  thus  inflicted  if  the  assault 
made  upon  its  servant  was  of  such  a  nature  as  to  excite  his 
passions  and  render  him  unfit  for  properly  performing  the 
duties  devolving  upon  him  in  the  premises.  Higgins  v. 
Eailway  Co.,  98  Ga.  751  25  S.  E.  Kep.  837;  Peavy  v. 
Eailroad  Co.,  81  Ga.  485  8  S.  E.  Rep.  70;  Eailway  Co.  v. 
Christian,  97  Ga.  56,  25  S.  E.  Rep.  411;  Railroad  Co.  v. 
Richmond,  98  Ga.  495,  25  S.  E.  Rep.  505;  City  Electric 
Railway  Co.  v.  Shropshire,  Sup.  Court  of  Georgia,  Ma}', 
1897, 3  American  Negligence  Reports  (Current  Series),  369. 


Fourth  District — Fjsbruary  Term,  1899.  203 

Alton  Ry.  Illuminating  Co., v.  Cox. 

J.  E.  DuNNEGAN,  attorney  for  appellee. 

The  principal  is  liable  to  third  persons  where  the  agent, 
though  authorized  to  use  reasonable  force  or  proper  means, 
negligently  or  willfully  and  maliciously  uses  excessive  force 
or  improper  means  in  the  course  of  his  employment,  by  rea- 
son of  which  such  third  persons  receive  injury.  It  is 
immaterial  in  this  respect  whether  the  excessive  force  or 
improper  means  be  the  result  of  lack  of  judgment  or  care- 
less inattention,  or  active  willfulness;  if  the  act  be  done  in 
the  course  of  the  employment,  the  principal  is  liable.  Me- 
chem  on  Agency,  Sec.  742;  Cooley  on  Torts,  2d  Ed.,  626. 

Mr.  JcsTioB  BioELow  delivered  the  opinion  of  the  court. 

This  suit  was  trespass,  brought  by  appellee  against  appel- 
lant and  the  declaration  alleges  that  the  defendant  assaulted 
the  plaintiff  and  violently  struck  him  in  the  face  with  a 
stone.  The  case  was  tried  by  a  jury,  who  returned  a  ver- 
dict for  plaintiff  for  $200,  and  defendant  appealed  to  this 
court. 

Some  of  the  facts  are  disputed  and  some  are  not. 

The  undisputed  facts  are  that  appellant  had  possession 
and  control  of  a  small  park,  situated  near  tl^e  northeasterly 
limits  of  the  city  of  Alton,  known  as  "  Kock  Spring  Park." 
It  was  used  as  a  playground  and  place  of  recreation  for 
patrons  of  appellant  during  the  summer  season.  At  other 
times  it  was  supposed  to  be  closed,  and  while,  at  the  time  of 
the  occurrence  that  brought  about  this  suit,  it  was  not  fully 
inclosed  by  a  fence,  notices  were  posted  that  no  admittance 
or  trespassing  would  be  allowed  on  the  grounds.  The  park 
was  taken  care  of  by  a  superintendent  named  Kemp,  who 
was  employed  by  appellant  for  that  purpose,  and  who 
resided  near  the  grounds,  the  front  of  which  lay  along  a 
public  road  or  street  on  which  appellee  resided,  a  short  dis- 
tance east  of  the  park. 

Kemp  testified  that  his  orders  were  to  keep  all  persons 
out  of  the  park,  and  that  he  was  obeying  his  instructions  in 
ordering  appellee  and  his  party  out. 

Shortly  after  six  o'clock  in  the  evening  of  April  17, 1897, 
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appellee,  accompanied  by  his  wife  and  daughter,  his  son  and 
son's  wife,  walked  down  the  street  in  front  of  the  park  and 
went  into  the  park  for  the  alleged  purpose  of  examining 
some  peculiar  stones  there,  and  soon  after  they  got  in  Kemp 
saw  them  and  ordered  them  off  the  grounds.  They  started 
to  go  out,  when  a  short  controversy  of  words  occurred  be- 
tween appellee  and  his  son  and  Kemp  as  to  the  latter's 
authority  to  put  them  out,  when  Kemp,  claiming  to  be  a 
public  officer,  threatened  to  arrest  the  party.  As  to  whether 
appellee  first  struck  Kemp  with  his  cane  there  is  a  conflict 
in  the  evidence,  but  there  is  none  about  the  fact  that  Kemp 
threw  one  or  more  stones  at  appellee,  hitting  him  on  the 
nose,  knocking  him  down,  breaking  his  nose  and  seriously 
injuring  him. 

Appellee  was  sixty-eight  years  old,  had  been  wounded 
in  the  spine,  and  in  consequence  was  afflicted  with  locomotor 
ataxia. 

The  principal  reason  urged  by  counsel  for  appellant  why 
the  judgment  should  be  reversed  is  stated  by  them  as  fol- 
lows : 

"  The  master  is  not  liable  for  a  tort  of  the  servant,  grow- 
ing out  of  acts  within  the  scope  of  the  employment,  where 
the  tort  is  separated  from  all  tnat  preceded  it  and  is  clearly 
distinguishable  as  to  time,  motive  and  object,  and  is  on 
purely  personal  account." 

There  can  be  no  doubt  but  the  general  rule  of  law  is  thus 
correctly  stated,  but  the  doubt  about  the  matter  is  whether 
the  facts  are  such  as  those  in  the  cases  to  which  the  rule  has 
been  held  to  apply. 

The  tort  then,  not  being  denied,  the  first  question  is,  was 
it  committed  at  ^  time  when  Kemp  was  not  engaged  in 
removing  appellee  and  his  party  from  the  park  t 

The  testimony  of  Kemp  shows  that  when  he  first  came 
near  where  the  party  were,  he  exclaimed  in  a  loud  voice : 
"  There  isn't  any  one  allowed  in  here;  you  will  have  to  go 
out."  When  remonstrated  with,  that  he  ought  not  to  talk 
as  he  was  talking  in  the  presence  of  ladies,  he  replied:  "I 
have  had  to  put  out  as  good  people  as  you,  if  not  better." 

At  this  time  the  evidence  shows  that  the  parties  were  on 
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their  way  out  of  the  park  and  Kemp  was  with  them,  and 
immediately  thereafter  the  stones  were  thrown  which  hit 
appellee.  It  seems  impossible  to  separate  the  acts  of  the 
parties  as  to  time.  The  words  and  acts  seem  to  have  been 
immediately  connected  as  one  thing.  The  injury  was  done 
in  the  act  of  p^etting  appellee  and  his  party  out  of  the  park, 
and  Kemp,  evidently  was  excited  and  angry  all  of  the  time, 
or  he  would  not  have  called  to  his  family,  as  he  did,  to  bring 
him  his  gun;  and  his  explanation  for  so  doing,  that  he 
sometimes  used  it "  to  kill  muskrats,"  was  evidently  an  after- 
thought. 

That  Kemp's  object  was  to  get  appellee  and  his  party  out 
of  the  park  as  soon  as  possible,  and  by  any  possible  means, 
is  apparent  from  his  evidence;  and  what  he  did  was  not  on 
account  of  any  matter  personal  to  himself  that  we  are  able 
to  discover  from  the  evidence,  but  it  was  done  in  the  per- 
formance of  his  duty,  as  he  understood  it  in  his  excited  state 
of  mind. 

A  question  similar  to  the  one  raised  here  was  lately  deter- 
mined by  this  court  in  the  case  of  I.  C.  R.  E.  Co.  v.  King,  77 
111.  App.  581  (affirmed  by  the  Supreme  Court,  179  111.  91), 
and  we  refer  to  the  authorities  there  cited  and  to  what  was 
said  in  that  case,  as  expressing  the  rule  of  law  applicable  to 
the  facts  in  this  case. 

It  is  also  urged  that  the  court  erred  in  excluding  from  the 
jury  the  evidence  of  appellant's  witnesses  Benbow  and  Dr. 
Burnap,as  to  whether  appellee  was  a  person  of  a  quarrelsome 
character.  The  court  allowed  the  evidence  to  go  to  the  jury, 
but  afterward  excluded  it  from  the  jury,  and  in  so  doing 
committed  no  error. 

We  discover  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  and  hence  it  is  affirmed. 
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Cleyeland,  C,  C.  &  St.  L.  Ky.  Co.  v.  W.  8.  Mitchell. 

1.  Damaqvs— Measure  of  Breach  of  Covenant  in  a  Lease. — ^In  an 
action  by  an  assignee  of  a  lease,  upon  a  breach  on  the  part  of  the  lessor 
of  a  covenant  in  the  lease,  the  damages  recoverable  are  as  to  the  value 
of  the  leasehold,  such  as  the  loss  of  rental  value  for  all  or  a  part  of  the 
term;  and  damages  which  result  as  an  immediate  consequence  of  the 
breach,  such  as  injury  to  crops,  goods,  machinery,  furniture  and  the 
like,  together  with  necessary  expenditures  of  time  and  money. 

2.  Same— LoM  of  Profits, — ^Loss  of  probable  profits  of  a  business  in 
which  the  lessee  may  be  engaged,  constitutes  no  part  of  the  recoverable 
damages  in  an  action  upon  a  covenant  of  a  lease. 

Action  to  BecoTer  Damages  for  a  breach  of  covenant  in  a  lease.  Trial 
in  the  Circuit  Court  of  Saline  County;  the  Hon.  AiX)NZO  K.  Vickebs, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  de- 
fendant. Heard  in  this  court  at  the  February  term,  1899.  Reversed 
and  remanded.    Opinion  filed  September  5,  1899. 

C.  S.  Conger,  attorney  for  appellant. 

Parish  &  Parish  and  Choisser,  Whitley  &  Ohoisser, 
attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  by  appellee  against  appellant,  in  the 
Circuit  Court  of  Saline  County,  to  recover  damages  for 
breach  of  covenant  in  a  lease.  Trial  was  by  jury.  Verdict 
and  judgment  in  favor  of  appellee  for  $700. 

This  case  was  before  this  court  at  the  August  term,  1897, 
and  is  reported  in  74  111.  App.  602.  For  fuller  particulars 
as  to  the  facts  of  the  case  reference  is  made  to  the  state- 
ment preceding  the  opinion,  as  there  reported. 

Upon  the  trial  in  the  Circuit  Court,  the  court  admitted, 
over  the  objection  of  appellant,  the  lease  in  evidence.  This, 
appellant  contends,  was  error.  We  do  not  so  regard  it. 
This  question  we  fully  discussed  in  the  opinion  above  re- 
ferred to.  It  is  also  urged  that  the  court  erred  in  allowing 
witnesses  on  behalf  of  appellee  to  give  their  opinion  as  to 
appellee's  loss  of  profits  in  his  business,  by  reason  of  the 
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failure  of  appellant  to  perform  the  covenant  in  the  lease, 
and  that  the  court  gave  to  the  jury,  on  behalf  of  appellee, 
an  erroneous  instruction  as  to  the  measure  of  damap^es. 
We  find  it  more  convenient  to  discuss  those  two  questions 
together.  The  evidence  complained  of  is  of  the  following 
character : 

"  Q.  What  would  the  hotel  have  been  worth  provided 
the  trains  on  the  Big  Four  had  stopped  there  to  take  their 
meals  at  Parker  City,  as  per  this  contract  ?  (By  'this  con- 
tract' is  meant  the  stipulation  or  covenant  sued  on  in  the 
lease.)  A.  For  the  five  months  and  twelve  days  it  would 
have  been  worth  from  twelve  to  fifteen  hundred  dollars 
more.  That  much  would  have  been  taken  in.  Q.  What 
would  have  been  the  profits  on  this  twelve  or  fifteen  hun- 
dred dollars  ?  A.  It  would  have  been  from  eight  hundred 
to  one  thousand  dollars.  Q.  What  was  Mr.  Mitchell's 
hotel  worth  as  a  business  ?  A.  It  was  worth  very  little 
the  way  it  was.  Q.  Suppose  those  two  trains  had  stopped 
there  and  taken  their  meals  what  would  have  been  the 
profits  during  these  five  months  and  twelve  days  ?  A.  He 
would  have  made  seven  or  eight  hundred  dollars  more  if 
they  had  stopped  there  for  meals." 

The  instruction  as  to  measure  of  damages  is  as  follows : 

"  If  you  find  for  plaintiff,  and  that  he  is  entitled  to 
recover  damages  for  tne  alleged  breach  of  contract,  then  in 
fixing  the  amount  of  such  damages  you  should  allow  such 
direct  and  immediate  damages  as  the  evidence  shows  the 
plaintiff  has  sustained  bv  reason  of  the  alleged  violation  of 
said  contract.  And  in  Axing  the  amount  of  such  damages 
you  should  allow  such  an  amount  as  will  compensate  the 
plaintiff  for  all  loss  of  profits  or  net  gain  which  from  the  pre- 
ponderance of  the  evidence  you  believe  he  would  have  made 
out  of  his  business  as  hotel-keeper,  had  there  been  no  failure 
to  comply  with  said  contract,  if  from  the  evidence  you  find 
there  was  such  failure  to  comply,  and  such  loss  of  profits. 
Given." 

The  fourth  instruction,  given  on  behalf  of  appellee  also, 
contains- the  element  of  damage  '4n  his  business." 

This  is  an  action  by  an  assignee  of  a  lease,  upon  a  breach 
on  the  part  of  the  lessor,  of  a  covenant  in  a  lease  which  we 
have  heretofore  held  is  such  a  covenant  as  rui..  with  the 
lease.    The  damage  recoverable   n  such  case  is  as  to  the 
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value  of  the  leasehold,  such  as  the  lessening  or  loss  of 
rental  value  for  all  or  a  part  of  the  term;  and  damages  that 
result  as  an  immediate  consequence  of  the  breach,  such  as 
injury  to  crops,  goods,  machinery,  furniture  and  the  like, 
together  with  any  necessary  expenditure  of  time  and  money. 
The  loss  of  probable  profits  of  a  business  that  the  lessee 
mav  be  enffaged  in  constitutes  no  part  of  the  recoverable 
damages.  We  are  of  opinion  that  the  court  erred  in  admit- 
ting evidence  of  the  character  above  referred  to,  and  in  giv- 
ing the  instruction  complained  of. 

Appellee's  counsel  contend  that,  even  if  error  be  found, 
this  case  ought  not  to  be  reversed.  They  quote  the  familiar 
and  true  doctrine  that  where  the  court  is  able  to  see  that 
substantial  justice  has  been  done,  and  that  the  errors  found 
could  not  have  changed  the  result,  a  case  will  not  be 
reversed.  This  case  was  tried  on  an  entirely  wrong  and 
untenable  theory,  and  we  are  wholly  unable  from  this  record 
to  determine  what  would  be  substantial  justice  between  the 
parties.  There  is  no  evidence  as  to  the  rental  value  of  the 
leasehold  in  question  for  the  five  months  and  twelve  daj'^s 
covered  by  the  breach,  nor  of  any  damages  that  resulted  as 
an  immediate  consequence  of  the  breach.  While  we  can 
look  through  the  mixed  mass  of  facts  and  opinions  consti- 
tuting the  evidence  in  this  case,  and  see  that  appellee  has 
probably  sustained  some  recoverable  damage,  yet  all  that 
he  has  rjeally  attempted  to  prove  is  speculative  and  too 
remote. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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!o6   «488   ^^^^  ^*  Campbell  et  al..  Partners,  etc.,  v.  James  B. 
Millar,  Guardian,  etc. 

1.  Practicb— A'bficc  of  Special  Matters  with  the  Oeneral  Issue, — 
Under  Section  29  of  the  Practice  Act,  providing  that  '*  notice  in  writing 
of  the  special  matters  intended  to  be  relied  on  for  a  defense**  may  be  filed 
with  the  general  issue,  a  mere  negation  can  in  no  sense  be  deemed 
**  special  matter.*' 
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2.  Sams— Question  of  Ptaintijirs  Authority  to  Sue.— The  question  of 
the  plaintifiTs  representative  character,  and  his  authority  to  sue  in  such 
character,  can  not  be  raised  by  filing  a  notice  with  the  general  issue. 
Sujh  a  want  of  authority  must  be  pleaded,  and  failing  to  do  so  the  char- 
acter of  the  plaintiff  stands  admitted  on  the  record. 

8.  FoBKiGN  Guardians— PoM^r  to  Sue  in  this  State— Comity,— By  the 
comity  accorded  guardians  of  foreign  States,  under  Section  41,  Ch.  86, 
Hurd*s  R.  S.  1897,  a  guardian  appointed  by  the  courts  of  a  fore  ign 
State  may  maintain  a  suit  in  the  courts  of  this  State. 

4.  Ratification— (Jiiauf^rizerf  Act  of  Agent8,—ThG  unauthorized 
acts  of  an  agent  may  be  ratified  by  his  principal. 

5.  Same— Knowledge  of  the  Transaction, — A  less  stringent  rule  may 
properly  be  laid  down  where  one  parpjsaly  shuts  his  eyes  to  means  of 
information  within  his  own  possession  and  control,  and  ratifies  an  act 
deliberately,  having  had  all  the  knowledge  in  respect  to  it  which  he 
cares  to  have. 

6.  SAMK—Ignorauce  WiU  Not  Always  Defeat,— IgnoroxiCQ  which  is 
intentional  or  deliberate  will  not  always  defeat  a  ratification. 

7.  SAMa—What  is  a  Ratification.— Whore  a  person  claiming  to  be  an 
agmt,  purchased  on  behalf  of  his  principal  a  lot  of  mules,  who.  upon 
receiving  the  mules  by  consignment,  protested  that  they  were  bought 
and  assigned  to  him  without  authority,  but  having  afterward  sold  them, 
he  was  held  to  have  ratified  the  act 

Assam psit,  for  mules  sold  and  delivered.  Trial  in  ^he  Circuit  Court 
of  St.  Clair  County;  the  Hon.  Martin  W.  Sohaepper,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  February  term,  1839.  Affirm  3d.  Opinion  filed  Sep- 
tember 0,  1899. 

Wise  &  MoNultt,  attorneys  for  appellants. 

The  appellants  never  ratified  Powell's  act,  expressly  or 
impliedly.  Whatever  they  did  was  not  done  with  full 
knowledge  of  the  material  facts,  or  with  intent  to  ratify. 
Matthews  v.  Hamilton,  23  111.  470;  Reynolds  v.  Ferree,  86 
111.  570;  Proctor  v.  Tows,  115  111.  138;  Bank  v.  Ferris,  118 
111.  465. 

Where  a  stranger,  or  mere  volunteer,  in  the  name  of 
another,  does  an  unauthorized  act,  the  latter  need  take  no 
notice  of  it,  although  informed  it  was  done  in  his  name. 
He  is  only  bound  by  an  affirmative  ratification.  Ward  v. 
William^*,  26  111.  451;  Searing  v.  Butler,  69  111.  578. 

Harry  G.  Ha.rt  and  Turner  &  Holder,  attorneys  for 
appellee. 

Vol.  LXXXIV  14 
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Under  the  plea  of  non  assumpsit,  or  general  issue  in 
assumpsit,  the  character  in  which  the  plaintiff  sues  is  admit- 
ted and  need  not  be  proven.  McKinley  v.  Braden,  1  Scam. 
G4;  Ballance  v.  Frisby,  2  Scam.  63;  Collins  v.  Ayers,  13  111. 
358:  Chicago  Legal  News  Company  v.  Browne,  103  111.  320. 

The  defendant  may  plead  the  general  issue  and  give 
notice  in  writing,  under  the  same,  of  the  special  matters 
intended  to  be  relied  on  for  a  defense  on  the  trial,  under 
which  notice  the  defendant  shall  be  permitted  to  give  evi- 
dence of  the  facts  therein  stated.  Practice  Act,  Ch.  110, 
par.  29,  page  3003,  Vol.  3,  Starr  &  Curtis. 

The  notice  is  not  a  plea  and  calls  for  no  answer  from 
pli^intiff.  No  question  arises  until  defendant  offers  evi^ 
dence  to  support  it  on  trial,  and  the  defense  must  be  proved, 
as  stated  in  the  notice.  Burgwin  v.  Babcock,  11  111.  28; 
Bailey  v.  Valley  National  Bank,  127  111.  332. 

General  issue  and  notice  sworn  to  do  not  put  in  issue  the 
execution  of  a  note.  Bailey  v.  Valley  National  Bank,  127 
111.  332. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

This  appeal  comes  from  the  Circuit  Court  of  St.  Clair 
County,  which  rendered  a  judgment  against  appellants  in 
favor  of  appellee  for  the  sum  of  $600.  The  facts  are : 
Appellee  was  appointed  guardian  of  Alex.  Mallvain,  an 
insane  person,  by  the  Probate  Court  of  Johnson  County, 
Missouri,  in  December,  1897.  On  January  5,  1898,  appel- 
lee sold  in  Warrensburg,  Missouri,  to  one  Powell,  114  mules 
at  the  purchase  price  of  $8,370,  there  being  three  different 
prices  for  three  different  classes  of  mules. 

In  the  purchase  of  the  mules,  Powell  represented  himself 
to  be  the  authorized  agent  of  appellants,  who  were  doing  a 
commission  business  in  horses  and  mules  at  the  National 
Stock  Yards  in  East  St.  Louis,  in  this  State.  Powell  had 
previously  been  in  the  employ  of  Campbell,  Reid  &  Ward, 
soliciting  and  buying  mules  for  them,  and  the  evidence  tends 
to  show  that  Powell  had  been  discharged  by  that  firm  on 
October  8,  1897,   when  Campbell,  Reid  &  Newgass  sue- 
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ceeded  to  the  business  of  the  firm,  though  Powell  denies 
such  discharge,  and  testified  that  he  had  the  same  authority 
to  solicit  and  buy  for  the  new  firm  that  he  had  for  the  old 
firm.  Appellee  had  never  before  dealt  with  appellants  nor 
did  he,  at  the  time  he  sold  the  mules  to  Powell,  ascertain 
the  extent  of  Powell's  authority  to  bind  appellants. 

On  January  6th  fifty  mules,  in  two  car  loads,  were  shipped 
to  appellants,'  one  car  in  the  name  of  Lindsey,  and  the  other 
in  the  name  of  appellee.  At  the  time  of  shipment  Powell 
drew  two  drafts  on  appellants  in  favor  of  Millar,  one  for 
$3,227.50,  the  purchase  price  of  the  mules  about  to  be 
shipped,  and  the  other  for  $500,  being  earnest  money  on  the 
remaining  sixty-four  mules  left  in  Warrensburg  to  be 
shipped  as  directed  by  Powell  within  a  week  thereafter. 

The  two  car-loads  of  mules  arrived  at  the  stock  yards  in 
East  St.  Louis  on  January  7th.  On  January  8th  appellants 
sold  some  of  these  mules  for  $1,282.50.  At  what  time  in 
the  day  this  sale  was  made  the  evidence  fails  to  show.  On 
January  12th  they  sold  the  balance  for  $2,012.50.  At 
the  time  of  these  transactions,  one  Conway  was  the  man- 
ager of  appellant's  business  at  the  stock  yards  and  after 
Powell  had  purchased  the  mules  he  wro^  Conway  about 
the  transaction;  Conway  lost  the  letter,  and  the  evidence 
fails  to  show,  with  absolute  certainty,  its  precise  contents, 
whether  Powell  had  purchased  the  mules  on  his  own 
account  or  on  account  of  the  appellants,  and  what  prices  he 
had  paid  for  them.  On  the  receipt  of  the  letter,  Conway 
telegraphed  Powell  to  ship  one  load  of  "  cotton  mules " 
(small  mules)  and  one  load  of  '^  sugar  mules  "  (large  mules), 
and  not  to  ship  in  his  own  name.  On  January  7th  appel- 
lants telegraphed  appellee,  asking  him,  '^  Where  is  stock 
covered  by  Powell  drafts?  Answer."  In  reply  appellee 
telegraphed  the  same  day  that  fifty  mules  were  shipped  the 
day  before,  and  sixty-four  mules  were  held  for  orders  and 
final  shipment.  On  the  same  date  Conway  telegraphed 
Powell  he  thought  the  "big  mules"  high,  and  directed 
Powell  not  to  buy  any  more  mules,  as  Reid  would  not  pay 
the  draft,  and  requested  Powell  to  come  in  to  East  St.  Louis. 
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On  January  8th  appellants  received  the  following  dispatch, 
dated  the  same  day :  "  Contract  for  mules  made  by  Millar 
with  your  agent  Powell  completed,  and  we  expect  immedi- 
ate payment  of  the  drafts.  On  failure  to  pay  at  once  we 
will  demand  damages.  Fulkerson  &  Hart,  attorneys  for 
Millar." 

The  $500  draft  was  paid  on  January  7th  and  charged  to 
Powell's  account  with  appellants.  Appellants  refused  to 
pay  the  $3,227.50  draft  and  it  was  protested  for  non-pay- 
ment. 

On  January  15th,  appellants  wrote  appellee  enclosing 
account  of  sales  of  the  mules  and  also  stating  that  Powell 
had  no  authority  to  buy  them  for  account  of  appellants  and 
at  the  same  time  sent  a  draft  to  appellee  for  the  sum  of 
$2,590.60,  the  proceeds  of  which  was  retained  by  appellee. 
The  latter  amount  was  arrived  at  in  the  following  way : 
Total  proceeds  of  the  mules,  $3,295;  charges  against  them 
for  commissions,  $40;  yardage,  etc.,  $204;  net  proceeds, 
$3,090.60,  from  which  was  deducted  the  $500  draft. 

This  $2,590.60  draft  to  Millar  was  charged  to  Powell's 
account,  together  with  the  charges  for  commissions,  yard- 
age, feed,  etc.,  he  being  credited  with  the  gross  proceeds  of 
the  mules. 

On  January  17th,  appellee  went  to  East  St.  Louis  and 
saw  appellants  in  reference  to  the  purchase  of  the  mules, 
when  appellants  again  reiterated  that  Powell  had  no  author- 
ity to  purchase  the  mules  so  as  to  bind  appellants. 

On  January  24th,  appellee  notified  appellants  by  letter 
that  he  would  sell  the  mules  at  the  best  price  he  could  get 
and  apply  the  proceeds  of  the  sale  on  the  contract  with 
Powell,  and  that  he  would  look  to  them  for  any  balance 
that  might  be  found  to  be  due,  and  if  such  proposed  action 
on  his  part  was  not  agreeable  to  appellants,  to  notify  him 
what  disposition  should  be  made  of  the  rest  of  the  mules. 
To  this  letter  no  reply  was  made  by  appellants.  The  bal- 
ance of  the  mules  were  afterward  sold  by  Millar  and  he 
claimed  a  loss  of  $605.95  on  the  entire  transaction.  A 
large  amount  of  evidence  was  taken  by  both  parties  in 
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proof  and  disproof  of  Powell's  authority  to  bind  appellants 
by  this  purchase,  it  being  claimed  by  appellants  that  Powell 
bad  no  authority  except  to  solicit  shipments  of  mules,  to  be 
sent  to  them  to  be  sold  on  commission;  and  that  in  cases 
where  Powell  bought  outright,  he  could  only  buy  for  him- 
self, and  that  he  had  a  right  to  draw  on  appellants  for  money, 
the  drafts  to  be  honored  only  after  the  stock  which  he  had 
purchased  had  arrived  at  the  yard,  so  that  Campbell,  Reid 
&  Newgass  could  examine  the  stock  and  determine  whether 
they  could  safely  pay  the  drafts.  But  inasmuch  as  the 
question  of  Powell's  authority  to  buy  the  stock,  under  the 
statement  of  facts  heretofore  given  (which  statement  is 
substantially  admitted  by  appellants  in  their  brief),  we  do 
not  further  advert  to  the  evidence  on  this  branch  of  the 
case,  nor  do  we  deem  it  of  importance  to  consider  the  pre- 
cise extent  of  Mr.  Conway's  authority  in  what  he  did,  nor 
as  to  matters  of  which  he  received  notice. 

The  declaration,  as  originally  filed,  describes  Millar  as 
"conservator;"  on  the  trial  plaintiff  amended  it  so  as  to 
show  that  he  sued  as  guardian,  which  seems  to  be  the  official 
designation  in  Missouri,  of  a  person  in  charge  of  an  insane 
person's  property. 

After  the  amendment  had  been  made,  appellants  filed  a 
notice  in  connection  with  the  general  issue,  under  Section 
29  of  the  Practice  Act,  that  under  the  pleadings  they  would 
deny  and  prove: 

"1st.  That  James  B.  Millar  is  not  the  guardian  of  Alex. 
Mcllvain,  a  person  of  unsound  mind;  that  he  was  not 
such  guardian  at  the  time  of  the  alleged  sale  of  the  mules; 
that  he  was  not  such  guardian  at  the  time  this  suit  was 
brought.  2d.  That  James  B.  Millar  had  no  power  or 
authority  whatever,  as  guardian,  to  sell  the  mules;  and 
3d,  that  Alex.  Mcllvain  is  restored  to  reason,  is  sane,  and 
that  the  plaintiff  has  no  right  to  bring  and  further  main- 
tain this  suit." 

On  the  trial  the  plaintiff  introduced  in  evidence  certified 
copies  of  the  order  appointing  appellee  guardian;  of  the 
letters  of  guardianship,  and  of  the  report  of  the  sale  of  the 
mules,  and  of  the  order  authorizing  the  plaintiff  to  bring 
the  present  suit. 
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The  copies  were  all  certified  to  by  the  clerk  of  the  Pro- 
bate Court  of  Johnson  County,  Missouri,  under  the  seal  of 
that  court.  The  certificates  were  not  in  compliance  with  the 
act  of  Congress,  and  they  failed  to  state,  in  conformity  to 
Section  16  of  Chapter  51  of  Hurd's  Revised  Statutes  of  1897, 
that  the  clerk  was  the  keeper  of  the  records.  Proper  and 
specific  objections  were  interposed  by  appellants  to  the 
admissbility  of  this  evidence,  but  the  court  overruled  them 
and  admitted  the  records  of  the  Missouri  court.  This  action 
of  the  court  is  assigned  for  error.  The  record  is  not  in  a 
condition  for  us  to  pass  upon  the  questions  raised. 

Section  29  of  the  Practice  Act  has,  in  our  opinion,  no 
application  to  the  denials  set  out  in  the  notice.  The  lan- 
guage of  the  statute  is,  that  "  notice  in  writing  of  the  special 
matters  intended  to  be  relied  on  for  a  defense"  may  be  filed 
with  the  general  issue.  A  mere  negation  can  in  no  sense 
be  deemed  "  special  matter."  A  denial  is  no  '*  matter  "  at 
all;  it  is  denial  of  matter  existing  elsewhere  than  in  the 
notice.  To  have  raised  the  question,  appellants  should  have 
pleaded,  instead  of  tiling  the  notice,  and  having  failed  to 
do  so,  the  representative  character  of  the  plaintiff  stood 
admitted  on  the  record.  The  Union  Railway  and  Transit 
Co.  V.  Shacklet,  119  111.  233. 

There  was  no  legally  formed  issue  on  the  question  of 
plaintiff's  representative  character,  and  though  the  certifi- 
cate of  the  clerk  of  the  Missouri  court  should  be  admitted 
to  be  insufficient,  the  evidence  was  not  needed  by  the 
plaintiff. 

As  to  the  second  part  of  the  notice,  that  appellants  would 
prove  that  at  the  time  the  plaintiff  sold  the  mules  he  had 
no  authority  to  sell  them;  this  is  a  mere  denial,  the  same 
as  the  first  part  of  the  notice  is,  but  with  this  difference : 
the  first  denial  attempts  to  take  issue  upon  an  allegation 
contained  in  the  declaration,  to  wit,  the  representative  char- 
acter of  the  plaintiff,  while  this  denial  attempts  to  take 
issue  upon  an  allegation  not  contained  in  the  declaration  at 
all.  It  seems  clear  that — waiving  the  question  whether 
there  was  "  special  matter  "  in  this  part  of  the  notice — there 
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ought  to  have  been  an  allegation  in  the  declaration  that  the 
plaintiff  had  such  authority;  but  appellants  did  not  demur 
to  the  declaration,  and  by  the  notice  they  treated  it  as  suf- 
ficient, and  if  it  should  be  admitted  that  the  notice  con- 
tained "  special  matter,"  appellants  took  upon  themselves 
the  proof  of  the  allegation  in  the  notice,  and  not  having 
furnished  such  proof,  or  attempted  to  do  so,  the  notice  goes 
for  naught,  and  the  issues  are  so  framed  that  appellants  did 
not  on  this  question  compel  ap}>ellee  to  show  his  authority 
to  bring  the  suit.  The  certified  order  of  the  Missouri  court, 
authorizing  plaintiff  to  bring  the  action,  does  not  establish 
the  contention  of  appellants,  since,  if  the  order  is  properly 
in  evidence,  it  abundantly  proves  the  plaintiff's  right  to  sue, 
and  if  improperly  in,  as  contended  by  appellants,  then  there 
is  an  utter  absence  of  proof  to  support  the  "  special  matter  " 
of  this  part  of  the  notice. 

As  to  the  last  part  of  this  notice,  it  no  doubt  contains 
special  matter,  but  there  is  no  evidence  to  support  it  in  the 
record.  It  is  no  more  than  an  unproven  plea.  We  perceive 
no  available  error  in  the  admission  of  the  records  and  orders 
of  the  Probate  Court,  and  we  see  no  reason,  under  the  plead- 
ings as  they  stand,  and  by  the  comity  accorded  guardians  of 
foreign  States  under  Section  41  of  Chapter  86  of  Hurd's 
Revised  Statutes  of  1897,  why  appellee  can  not  maintain 
this  action  in  this  State. 

Two  clearly  defined  issues  were  before  the  jury  on  the 
main  contention  of  the  case;  one,  the  authority  of  Powell 
to  purchase  the  mules  for  apj>ellants;  the  other,  ratification 
of  the  acts  of  an  agent  claimed  by  appellants  to  have  been 
Nvhollv  unauthorized. 

If  the  only  evidence  in  the  record  to  support  the  verdict 
of  the  jury  was  the  evidence  as  to  Powell's  authority  to 
purchase  the  mules,  and  in  the  purchase  to  bind  appellants, 
we  might  have  come  to  the  conclusion  that  the  seventh, 
eighth  and  ninth  assignments  of  error  by  appellants  ought 
to  have  availed,  because  the  verdict  is  contrary  to  the  law 
and  the  evidence  on  this  feature  of  the  case. 

Although  the  testimony  of  Conway  fails  to  show  the  pre- 
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cise  contents  of  the  letter  from  Powell,  there  is  abundance 
of  evidence  that  it  must  have  stated  the  prices  that  he  had 
paid  for  the  different  classes  of  mules;  that  it  must  have 
stated  the  number  and  kinds  of  mules  bought;  otherwise  how 
could  Conway  have  said  in  the  telegram  to  Powell  that  the 
big  mules  were  "  high;  *'  and  how  could  he  have  directed 
him  to  send  one  car-load  of  "cottons'^  and  one  car-load  of 
"  sugars  ?  ^'  The  fact  that  he  directed  two  car-loads  of  mules 
shipped  shows  that  Conway  knew  that  a  large  number  of 
mules  had  been  purchased;  and  the  fact  that  he  says  the 
small  mules  will  bring  *'  fifty,"  is  evidence  that  he  wanted 
Powell  to  know  that,  though  there  might  be  a  loss  on  the 
large  mules  there  might  also  be  a  profit  on  the  small  ones,  a 
thing  he  could  not  know,  unless  he  knew  the  price  Powell 
bought  the  small  mules  at.  There  is  evidence  then  tending 
to  show  that  Conway  knew  the  sizes,  numbers  and  prices  of 
the  mules,  and  that  he  communicated  this  information  to 
Dr.  Reid,  and  then  Reid  refused  to  pay  the  draft  for  $3,227.50. 
The  fact  mentioned  in  the  telegraphic  correspondence  that 
Dr.  Reid  would  not  pay  the  draft  was  no  proof  that  appel- 
lants knew  that  Powell  had  bought  the  mules  on  their 
account,  for,  under  the  arrangement  with  Powell,  the  firm 
had  aright  to  inspect  them  before  payment.  But  the  mess- 
age from  Fulkerson  &  Hart,  that  Powell,  as  the  agent  of 
appellants,  had  bought  the  mules  from  Millar,  completed 
appellants'  knowledge  as  to  the  Powell  contract. 

Whether  the  ajipellants  received  this  dispatch  before  or 
after  the  sale  of  the  mules  on  January  8th  is  left  uncertain 
by  the  evidence;  but  on  January'  12th,  when  they  sold 
§2,010.50  worth  of  mules,  they  unquestionably  knew  every 
material  fact  relating  to  the  purchase  of  the  mules.  Appel- 
lants should  have  refrained  from  selling  the  balance  of  the 
mules  on  January  12th  had  they  desired  to  repudiate 
Powell's  contract. 

Even  should  it  be  admitted  that  appellants  had  not  full 
knowledge  of  the  transaction,  still  the  law  seems  to  be  set- 
tled that "  a  less  stringent  rule  may  properly  be  laid  down, 
where  one  purposely  shuts  his  eyes  to  means  of  information 
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within  bis  own  possession  and  control,  and  ratifies  an  act 
deliberately,  bavino^  bad  all  tbe  knowledge  in  respect  to  it 
wbich  be  cares  to  bave."  Kelley  v.  Newburyport  Horse  R. 
R.  Co.,  141  Mass.  496.  "  Ignorance  wbicb  is  intentional  or 
deliberate  will  not  defeat  ratification."  2  Am.  &  Eng. 
Ency.  of  Law,  2d  Ed.,  page  1190.  Altbougb  tbis  precise 
view  of  tbe  law  was  not  presented  in  appellee's  instruction 
as  to  ratification,  yet  tbe  proposition  was  involved  therein, 
tbe  instruction  calling  for  full  knowledge,  being  in  tbat 
respect  more  burdensome  to  appellee  tban  was  necessary. 

Furtbermore,  ratification  is  implied  as  well  as  express. 
Mecbem  on  Agency,  Sees.  134-150.  Tbat  appellant  may 
bave  bad  express  intent  not  to  ratify,  does  not  prevent  a 
ratification.     lb.  Sec.  146. 

To  bave  brought  tbis  case  witbin  tbe  principle  adverted 
to  in  Ward  v.  Williams,  26  111.  451,  appellants  should  bave 
refrained  from  selling  tbe  mules  on  January  12th,  and  when 
they  elected  not  to  do  so,  they  made  the  contract  of  Powell 
their  own.     Mecbem  on  Agency,  Sec.  130. 

Admitting  the  inaccuracies  claimed  to  exist  in  appellee's 
first  two  instructions  relating  to  Powell's  authority,  the 
jury  were  fully  and  accurately  instructed  on  the  law  by  thir- 
teen instructions  given  for  appellants,  placing  the  questions 
at  issue  on  this  branch  of  the  case  in  everv  conceivable  ligfbt 
before  it,  and  the  jury  no  doubt  found  for  appellants  on  tbis 
issue.  We  are  unable  to  see  how  tbe  jury  could  bave  found 
otherwise  than  they  did  after  it  was  shown  that  appellants 
sold  plaintiffs  mules  with  knowledge  or  means  of  knowledge 
of  Powell's  contract. 

Complaint  is  made  of  certain  matters  submitted  in  appel- 
lee's third  instruction.  Whether  Powell  had  power  to  buy 
the  mules  or  not  was  immaterial;  whether  the  dispatch  sent 
to  Powell  by  Conway  to  stop  buying  mules  and  come  in  to 
East  St.  Louis  was  within  tbe  scope  of  his  duties  or  not;  and 
whether  the  dispatch  was  advice  merely,  or  a  command, 
were  immaterial  matter,  for  appellants  sold  the  mules  after 
they  knew  Powell  had  made  a  contract,  purporting  to  be 
made  by  him  as  their  agent.    Conway  was  one  of  tbe  instru- 
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mentalities  by  which  appellants  received  a  part  of  the 
knowledge  relating  to  the  transaction,  and  while,  in  the 
view  we  take  of  the  case,  this  instruction  can  not  be  regarded 
as  accurate,  yet,  the  gist  of  it  is  the  knowledge  of  appel-' 
lants  in  reference  to  the  Powell  contract  before  they  dis- 
posed of  the  mules,  and  the  result  of  ratification  which 
followed  therefrom. 

Error  is  assigned  by  reason  of  the  court's  refusal  to  give 
some  of  the  instructions  asked  by  appellant;  but  the  mat- 
ters are  not  noticed  in  appellants'  brief  and  so  this  assign- 
ment must  be  regarded  as  waived. 

Under  the  views  expressed,  supposed  errors  in  admitting 
and  excluding  certain  evidence  relating  to  Powell's  author- 
ity become  immaterial.  Finding  no  error  in  the  record 
of  sufficient  importance  to  reverse  the  case,  the  judgment  is 
affirmed. 


John  A.  Bingham  y.  Elizabeth  SpruilL 

1.  Peactice— W^en  a  Non-suit  May  he  Taken,— Under  the  statute 
the  court  has  the  discretiondry  power  to  aUow  a  plaintiff  to  dismiss  his 
suit  without  the  consent  of  the  defendant,  even  when  a pleaornotice of 
set-off  has  been  duly  interposed. 

AssumpBit. — ^Trial  in  the  County  Court  of  Fayette  County;  the  Hon. 
Georoe  T.  Turner,  Judge,  presiding.  Non-suit;  appeal  by  defendant. 
Heard  in  this  court  at  the  February  term,  1899.  Affirmed.  Opinion 
filed  September  5, 1899. 

Hbney  &  Houston,  attorneys  for  appellants. 
Brown  &  Albert,  attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  in  the  County  Court  of 
Fayette  County,  by  appellee  against  appellant. 

To  the  declaration  appellant  filed  the  general  issue,  and 
the  following  stipulation  was  entered  into  between  the  par- 
ties: 
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''  It  is  agreed  that  under  the  general  issue  pleaded  in 
this  cause  by  the  defendant, that  any  and  all  things  that  could 
be  specially  pleaded  by  the  defendant,  or  replied  by  the 
plaintiff,  shall  be  regarded  as  so  pleaded  and  evidence  heard 
as  if  pleaded." 

Trial  of  the  cause  was  entered  upon,  and  appellee  called 
appellant  as  a  witness,  examined  him  and  required  him  to 
produce  his  books,  receipts  and  bank  checks.  Upon  the 
conclusion  of  his  testimony,  appellee  rested  her  case  and 
appellant  declined  to  produce  evidence,  and  rested  his  case. 

At  this  stage  in  the  proceedings  appellee  entered  her 
motion  for  leave  to  take  non-suit.  Appellant  objected  to 
the  motion  and  refused  to  consent  to  the  non-suit  or  dis- 
missal of  the  case,  and  entered  his  motion  for  leave  to  file 
a  plea  of  set-off.  The  court  denied  appellant's  motion  for 
leave  to  file  a  plea  of  set-off  and  allowed  appellee's  motion 
for  non-suit  and  dismissed  the  case  at  her  costs.  Appellant 
dulj'  excepted. 

Appellant  contends  that  the  court  erred  in  dismissing 
appellee's  suit  on  her  motion  without  the  consent  of  appel- 
lant. 

In  support  of  this  contention,  counsel  for  appellant  urge 
that  under  the  stipulation  the  state  of  the  record  must  be 
held  to  be  the  same  as  if  the  plea  of  set-off  had  been  duly 
filed,  and  that  the  court  erred  in  refusing  their  motion  for 
leave  to  file  such  plea  after  the  entering  of  appellee's  motion 
for  non-suit. 

Paragraph  31,  Chap.  110,  Starr  &  Curtis  Statutes,  2d 
Ed.,  provides : 

"When  such  plea  or  notice  of  set-off  shall  have  been  in- 
terposed, the  plaintiff  shall  not  be  permitted  to  dismiss 
his  suit  without  the  consent  of  the  defendant,  or  leave 
of  the  court." 

We  are  of  opinion  the  court  did  not  err  in  denying  appel- 
lant's motion  for  leave  to  file  plea  of  set-off,  made  after  the 
entering  of  appellee's  motion  for  leave  to  dismiss. 

There  was  no  plea  of  set-off  filed  before  appellee's  motion 
to  dismiss  was  entered,  and  the  statute  relied  on  by  appel- 
lent  can  have  no  application  to  this  case  unless  it  can  be 
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held,  as  counsel  for  appellee  contend,  that  under  th^  stipu- 
lation such  plea  must  be  deemed  to  have  been  filed.  As  we 
view  the  case,  it  is  not  of  great  importance  whether  the 
stipulation  shall  receive  that  construction  or  the  construc- 
tion contended  for  by  appellee,  for  under  the  statute  the 
court  has  the  discretionary  power  to  allow  a  plaintiff  to  dis- 
miss his  suit  without  the  consent  of  the  defendant,  even 
when  the  plea  or  notice  of  set-oflf  has  been  duly  interposed. 
An  appellate  court  will  not  review  the  action  of  a  trial 
court  in  its  exercise  of  discretionary  power  unless  it  clearly 
appears  that  such  power  has  been  abused.  A  full  and  care- 
ful examination  of  the  record  in  this  case  fails  to  disclose  to 
our  minds  any  evidence  of  such  abuse. 

We  are  of  opinion  that  none  of  the  errors  urged  by  appel- 
lant are  well  assigned. 

The  judgment  of  the  County  Court  is  affirmed. 


Grand   Lodge  Brotherhood  of  Ballroad  Trainmen  t. 

Theodore  P.  Randolph. 

1.  AFFiDAViTS—flotr  Made  a  Part  of  the  -Record.— A  flldavits  used  in 
the  trial  of  a  suit  can  only  be  made  a  part  of  the  record  by  preserving 
them  in  a  bill  of  exceptions.  The  fact  that  they  have  been  copied  by  the 
clerk  in  transcribing  the  record  is  not  sufficient 

2.  Presumptions— Jn  the  Absence  of  a  BUI  of  Eocceptions.—Jn  the 
absence  of  a  biU  of  exceptions  preserving  the  rulings  of  the  court  the» 
presumption  is  that  the  court  ruled  correctly. 

8.  Beneficiary  Associations— -4ppca/«  Provided  in  the  By-law  Per- 
missive Only. — Constitutions  of  a  beneficiary  associations  providing  for 
appeals  from  the  decision  of  the  officers  of  the  order  rejecting  a  claim, 
are  permissive  only;  the  claimant  is  not  bound  to  appeal  to  the  superior 
officers  before  bringing  suit  in  the  law  courts. 

4.  Same— Construction  of  Rules,  — ^Where  a  controversy  is  concerning 
the  discipline  or  policy  or  the  doctrine  of  the  order  or  fraternity,  the 
member  must  resort  to  the  method  of  procedure  prescribed  by  the  asso- 
ciation, including  the  remedy  by  appeal,  before  invoking  the  aid  of  the 
courts.  But  where  the  member  claims  money  due  on  its  contract  of 
insurance,  the  right  to  resort  to  the  law  courts  to  coerce  payment  will 
not  be  abridged  by  the  right  of  appeal  from  a  lower  to  a  higher  tribunal 
of  the  society,  as  conferred  by  its  laws  and  rules. 
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Assampsit,  on  a  beneficiary  certificate.  Trial  in  the  Circuit  Ck)urt  of 
St  Clair  County;  the  Hon.  Martin  W.  Schaefbr,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  February  term,  1899.  Affirmed.  Opinion  filed  September 
5, 1899. 

Statement. — Appellant  is  a  fraternal  beneficiary  associ- 
ation, having  a  grand  lodge  at  Peoria  in  this  State,  and 
having  numerous  subordinate  lodges  at  various  railroad 
centers  throughout  the  United  States  and  Canada. 

It  provides  certain  classes  of  insurance  for  the  benefit  of 
its  members,  their  families,  heirs  and  other  named  depend- 
ents. 

The  insurance  department  of  the  association  is  conducted 
by  the  grand  lodge,  which  is  its  supreme  law-making  power, 
and  meets  in  biennial  conventions  composed  of  delegates 
from  all  the  subordinate  lodges,  to  make  such  changes  and 
amendments  of  its  laws,  and  to  adopt  such  new  laws  as  may 
seem  conducive  to  the  general  welfare  of  the  association. 

Three  classes  of  insurance  are  furnished  by  the  associa- 
tion, designated  by  the  letters  A,  B  and  C.  The  grand 
master  and  grand  secretary  and  treasurer,  issue  certificates 
of  insurance  of  the  classes  named  :  Class  A  being  for  $400, 
Class  B  for  $800  and  Class  C  for  $1,200. 

Monthly  assessments  are  made  and  collected  of  members 
holding  certificates,  for  the  purpose  of  paying  death  and 
disability  claims. 

In  November,  1895,  appellee  became  a  member  of  St. 
Louis  Lodge  No.  298,  a  subordinate  lodge  of  the  brother- 
hood, located  in  St.  Louis,  Missquri,  and  a  certificate  was 
issued  to  him  in  class  C,  bearing  date  November  14,  1805, 
which  provided  for  the  payment  of  $1,200  to  certain  parties 
in  case  of  his  death,  and  to  himself  in  case  of  his  total  per- 
manent disability,  within  the  meaning  of  section  44  of  the 
constitution  of  the  order,  which  is  as  follows  : 

"  Sec.  44.  Any  member  in  good  standing  suflFering  the 
loss  of  a  hand  at  or  above  the  wrist  joint,  or  the  loss  of  a 
foot  at  or  above  the  ankle  joint,  or  the  loss  of  the  sight  of 
both  eyes  shall  be  considered  totally  and  permanently  dis- 
abled and  shall  receive  the  full  amount  of  his  beneficiary 
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certiticate  or  certificates.  Other  claims  for  total  disability 
shall  be  referred  to  the  grand  master,  first  vice-grand  mas- 
ter, and  grand  secretary  and  treasurer,  who  shall  decide  as  to 
whether  or  not  the  disability  is  of  such  a  nature  as  to  totally 
and  permanently  incapacitate  the  claimant  from  the  per- 
formance of  duty  in  any  department  of  the  train  or  yard 
service,  and  if  tlie  claim  is  approved  by  them,  the  claimant 
shall  receive  the  full  amount  of  the  beneficiary  certificate  or 
certificates  held  by  him." 

The  section  of  the  constitution  in  regard  to  disputed 
claims  is  as  follows : 

"  Section  48.  Any  brother  whose  claim  for  total  disa- 
bility, or  the  person'named  as  beneficiary  in  the  beneficiary 
certificate  of  a  deceased  brother,  whose  claim  is  rejected  by 
the  grand  secretary  and  treasurer,  grand  master  and  first 
vice-ffrand  master,  may  appeal  to  the  grand  lodge.  All  dis- 
puted claims  presented  to  the  grand  lodge  shall  be  referred 
to  the  committee  on  benefit  claims." 

The  certificate  issued  to  and  accepted  by  appellee  con- 
tained a  clause  as  follows' : 

"  This  certificate  is  issued  on  the  express  conditions  that 
the  said  T.  F.  Randolph  shall  comply  with  the  constitution 
and  all  the  by-laws,  rules  and  regulations  now  in  force,  or 
which  may  hereafter  be  adopted  by  the  within  named 
brotherhood,  which,  as  printed  and  published  by  the  grand 
lodge  of  the  said  brotherhood,  are  made  a  parthereof." 

It  is  thus  apparent  that  the  entire  contract  of  insurance 
is  not  contained  in  the  certificate  alone,  but  in  that  and  the 
constitution  and  by-laws  of  the  order  taken  together. 

On  May  18,  1896,  appellee  was  accidentally  thrown  from 
an  engine  upon  which  he  was  riding,  and,  by  reason  of  its 
becoming  derailed  and  leaving  the  track,  he  was  thrown 
under  the  foot-board  of  .the  engine,  whereby  the  bones  of  his 
right  leg  were  broken,  and,  as  he  claims,  he  became  totally 
and  permanently  incapacitated  "  from  the  performance  of 
duty  in  any  department  of  the  train  or  yard  service." 

Appellee  presented  his  claim,  and  the  officers  of  the  order 
named  in  section  48  of  the  constitution  rejected  it,  and 
appellee  brought  suit  on  the  certificate,  averring  in  his 
declaration  that  he  had  complied  with  all  the  rules  and 
regulations  of  the  order,  and  that  from  the  injury  received 
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be  had  become  totally  and  permanently  incapacitated  for 
performance  of  duty  in  any  department  of  the  train  or  yard 
service. 

On  the  third  day  of  the  term  of  court  in  which  the  suit  was 
begun  the  defendant  filed  an  unverified  plea  in  abatement, 
as  follows : 

"  And  the  said  Grand  Lodge  of  the  Brotherhood  of  Rail- 
road Trainmen,  defendant,  by  Foster  and  Carlock,  its  attor- 
neys, comes  and  defends,  etc.,  and  prays  judgment  of  said 
writ  and  declaration,  because  it  says  that  said  brotherhood 
has  been  since  its  organization,  and  is  now,  an  unincorpo- 
rated fraternal  beneficiary  society,  organized  and  carried  on 
for  the  purpose  of  systematic  benevolence  to  its  members, 
their  families,  heirs  and  dependents,  but  not  for  profit;  that 
said  brotherhood  is  composed  of  one  grand  lod^e,  which 
is  the  said  defendant,  located  at  Peoria,  in  said  State,  and 
numerous  subordinate  lodges,  located  in  the  various  cities  of 
the  United  States  and  Canada;  that  said  St.  Louis  Lodge  No. 
298,  in  said  declaration  mentioned,  is,  and  always  has  been, 
one  of  the  said  subordinate  lodges;  and  that  said  brother- 
hood exists  and  is  doin^  business  under  and  by  virtue  of  a 
printed  constitution  and  general  rules  which  it  heretofore, 
to  wit,  on  August  1,  1897,  duly  adopted  and  put  in  force 
for  the  government  of  itself  and  the  defendant  and  all  of 
said  subordinate  lodges;  and  the  constitution  and  general 
rules,  as  the  same  were  adopted  as  aforesaid,  at  all  times 
since  said  date,  have  been,  and  now  are,  in  full  force  and 
effect,  and  each  and  every  of  the  members  of  said  brother- 
hood has  duly  signed  and  subscribed  his  name  to  the  same, 
and  has  been  and  is  now  firmly  and  lawfully  held  and  bound 
thereby." 

The  defendant  avers  further  that  the  plaintiff  became  a 
member  of  said  brotherhood  on,  to  wit,  November  14, 1895, 
and  thereupon  agreed  to  abide  and  be  bound  by  the  consti- 
tution and  general  rules  then  in  force,  and  as  the  same  should 
thereafter  be  duly  and  lawfully  changed  and  amended;  that 
the  same  were  thereafter  duly  and  lawfully  changed  and 
amended,  by  the  said  constitution  and  general  rules  which 
were  adopted  and  put  in  full  force  August  1,  1897,  as  afore- 
said; that  afterward,  to  wit,  on  September  2, 1897,  under  and 
in  accordance  with  said  last  named  constitution,  the  plaintiff 
made  a  claim  against  said  brotherhood  for  total  and  perma- 
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nent  disability,  which  said  claim  was  duly  and  regularly 
disallowed  by  the  grand  secretary  and  treasurer  of  the 
defendant  and  by  him  was  then  and  there  referred  to  the 
proper  ofScers  of  said  defendant,  to  wit,  the  beneficiary 
board  thereof,  for  their  decision,  as  in  and  by  said  constitu- 
tion then  in  force  was  required;  that  said  board  thereafter, 
to  wit,  on  November  6,  1897,  duly  and  lawfully  rejected 
and  disallowed  said  claim  in  strict  accordance  with  said 
constitution  and  not  otherwise;  and  that  said  claim  was 
made  as  aforesaid  and  is,  for  the  same  disability  and  upon 
the  same  promises  and  contract  of  insurance  as  in  and  by 
said  declaration  mentioned.  And  the  defendant  avers  that 
in  and  by  section  48  of  the  constitution,  it  is  expressly  pro- 
vided as  follows : 

"Every  death  and  permanent  disability  claim  having 
been  disallowed  by  the  grand  secretary  and*^  treasurer  shall 
be  referred  to  the  beneficiary  board"  provided  for  in  Sec. 
44,  and  if  rejected  by  said  board,  the  claimant  shall  have 
the  right  to  appeal  to  the  ffrand  lodge;  and  no  suit  or 
action  at  law  or  in  equity  shall  ever  be  commenced  upon 
.  any  beneficiary  certibcate  until  after  such  appeal  has  been 
taken  and  decided;  that  the  claim  and  certificate  upon 
which  plaintiff  sues  herein  are  one  and  the  same  as  pro- 
vided for  in  said  section,  and  not  other  and  different  claims 
and  certificates;  that  after  said  rejection  and  disallowance 
of  said  claim  by  the  said  board  as  aforesaid,  the  plaintiff 
did  not  take  and  has  not  at  any  time  before  or  after  the 
commencement  of  said  suit,  taken  and  perfected  any  appeal 
whatever  from  the  decision  and  action  of  said  board  to  said 
grand  lodo^e,  as  he  had  a  right  to  do  and  as  reouired  by 
said  Sec.  48;  and  that  said  grand  lodge,  defendant,  was, 
durinff  all  the  times  aforesaid  and  still  is,  the  supreme  and 
appellate  body  of  said  brotherhood,  which  body  alone  has 
power  and  authority  under  said  constitution  and  general 
rules  to  finally  allow  or  disallow  the  said  claim  of  the 
plaintiff. 

All  which  matters  and  things  aforesaid  the  defendant  is 
ready  to  verify;  wherefore,  it  says,  the  plaintiff's  said  suit  is 
premature,  arid  the  defendant  prays  judgment  of  said  writ 
and  declaration  and  that  the  same  may  be  quashed." 

On  the  fourth  day  of  the  term  defendant's  attorneys 
asked,  and  the  court  granted  them^  time  to  plead  until  the 
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seventh  dajr-  of  the  term.  On  the  sixth  day  of  the  term  they 
filed  another  plea  in  abatement,  which  was  an  exact  copy  of  the 
plea  before  given,  except  it  was  duly  verified  by  aflBdavit.  On 
motion  of  the  plaintiff  both  pleas  were  stricken  from  the  files. 
The  defendant  then  filed  a  plea  of  general  issue,  and  also 
a  special  plea  in  bar,  setting  up  the  same  matters  contained 
in  the  plea  in  abatement.  To  the  latter  plea  a  demurrer 
was  sustained  on  the  special  grounds  that  the  matters  therein 
alleged  were  matters  in  abatement  only,  and  not  in  bar 
of  the  action;  but  if  in  bar,  they  were  admissible  under  the 
general  issue;  the  case  went  to  trial  on  the  plea  of  general 
issue  only,  but  no  evidence  was  offered  under  it  of  the  mat- 
ters set  up  in  the  special  plea  in  bar,  and  plaintiff  recovered 
a  verdict  and  judgment  for  $1,250,  and  the  defendant  has 
brought  the  case  here  by  appeal. 

Foster  &  Caklook  and  Marshall  W.  Weir,  attorneys  for 
a])pellant. 

Claims  for  total  and  permanent  disability  other  than 
those  specified  (loss  of  hand  or  foot,  etc.)  must  be  presented 
and  established  in  a  certain  prescribed  way.  The  member 
has  no  other  remedy  until  that  is  exhausted.  Grant  v. 
Langstaff,  52  111.  App.  128;  People  v.  Order  of  Foresters, 
102  111.  78;  People  v.  Grand  Lodge  K.  of  P.,  166  111.  71; 
Niblack  on  Mut.  Ben.  Societies,  Sections  130  and  131. 

Geo.  F.  Lane,  A.  A.  Hunt  and  B.  H.  Canby,  attorneys 
for  appellee. 

Where  the  by-laws  provide  that  beneficiaries  shall  have 
no  right  to  seek  redress  in  the  courts  until  such  appeals  have 
been  taken,  they  are  most  strictly  construed,  and  a  strained 
interpretation  will  be  resorted  to,  if  necessary,  to  avoid 
them.  Schiff  v.  Supreme  Lodge,  64  III.  App.  341;  Railway 
P.  &  F.  Conductors'  Assn.  v.  Robinson,  147  111.  138;  Rail- 
way P.  &  F.  Conductors'  Assn.  v.  Tucker,  157  111.  194. 

Mr.  Jcstice  Bioelow  delivered  the  opinion  of  the  court. 
Appellant  has  assigned  a  number  of  errors  on  the  record, 
which  we  will  notice  in  their  order. 

Vol.  LXXXIT  1A 
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The  first  error  assigned  challenges  the  ruling  of  the 
court  in  sustaining  appellee's  motion  to  strike  the  plea  in 
abatement  from  the  files.  The  record  is  in  no  condition  to 
raise  the  question  as  to  whether  the  ruling  of  the  court  was 
correct  or  otherwise.  It  is  true,  several  lengthy  aflSdavits 
relating  to  the  pleas  have  been  copied  by  the  clerk  in 
transcribing  the  record,  but  they  are  no  part  of  the  record, 
since  they  are  not  preserved  by  any  bill  of  exceptions,  and 
they  could  have  become  a  part  of  the  record  only  by  having 
been  so  preserved.  The  same  rule  obtains  as  to  the  motion 
itself. 

In  the  absence  of  a  bill  of  exceptions  preserving  the  evi- 
dence and  the  rulings  of  the  court,  the  presumption  is  it  ruled 
correctly.  Besides,  after  appellant  had  filed  its  first  plea  in 
abatement,  it  asked  and  obtained  leave  to  plead  again.  This 
was  a  waiver  of  the  plea  in  abatement.  Leave  to  plead 
meant  that  the  defendant  should  answer  in  some  way  to 
the  merits  of  the  case,  and  this  could  only  be  done  by 
demurrer  to  the  declaration,  or  by  pleading  in  bar  of  the 
action.     The  error  is  not  well  assigned. 

The  second  errror  challenges  the  ruling  of  the  court  in 
sustaining  plaintiff's  demurrer  to  defendant's  special  plea  in 
bar.  Tne  demurrer  was  general  and  special.  Appellant's 
counsel  say  in  regard  to  this  error :  "  After  having  stricken 
the  plea  in  abatement  from  the  files  it  was  error  to  sustain 
demurrer  to  plea  in  bar  setting  up  the  same  matter."  No 
reason  is  attempted  to  be  given  why  the  matter  set  up  in 
the  plea,  if  proper  to  have  been  considered  by  the  jury, 
could  not  have  been  given  in  evidence,  under  the  plea  of 
general  issue,  and  as  we  are  unable  to  discover  any,  the 
judgment  of  the  court  sustaining  the  demurrer  must  be 
held  to  have  been  correct. 

The  third  assignment  of  error  challenges  plaintiflTs  three 
instructions.  The  first  instruction  told  the  jury  that  sec- 
tion 48  of  the  constitution  of  the  order,  providing  for  an 
appeal  from  the  decision  of  the  officers  of  the  order  reject- 
ing the  claim,  was  permissive  only,  and  that  plaintiff  was 
not  bound  to  appeal  to  the  grand  lodge  before  bringing 
suit. 
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Section  48  of  the  constitution  provides  that  when  a  claim 
is  rejected  by  the  officers  of  the  order  the  claimant  "  may 
appeal  to  the  grand  lodge."  No  obligation  is  imposed  on 
the  claimant  to  appeal,  and  he  forfeits  nothing  if  he  omits 
to  do  so.  Besides,  the  claim  is  against  the  lodge,  and  the 
appeal  is  given  to  the  lodge,  thus  giving  it  the  right  to  sit 
in  judgment  on  its  own  case.  Under  such  circumstances  it 
would  have  to  clearly  appear  that  the  claimant  had  agreed 
to  submit  his  rights  twice  to  interested  umpires  before  a 
court  would  require  him  to  do  it  as  a  condition  to  his  right 
to  sue  in  a  court  of  law. 

It  may  not  be  out  of  place  to  inquire  why,  if  a  claimant 
was  bound  to  appeal  from  the  decision  of  the  officers  of  the 
lodge  before  he  could  maintain  a  suit  for  his  claim,  was  it 
necessary  to  enact  further  laws,  such  as  were  set  up  in  the 
plea  in  abatement  ? 

In  the  case  of  People  ex  rel.  v.  Order  of  Foresters,  162 
111.  78,  the  court  said  : 

"Where  the  controversy  is  concerning  the  discipline 
or  policy  or  doctrine  of  the  order  or  fraternity,  the  member 
must  resort  to  the  method  of  procedure  prescribed  by  the 
association,  including  the  remedy  by  appeal,  before  invok- 
ing the  power  of  the  courts.  But  it  is  otherwise  where  a 
member  claims  money  due  from  the  society  on  its  contract, 
or  where  the  beneficiary  of  a  deceased  member  claims 
money  due  on  its  contract  of  insurance;  in  such  case  the 
right  to  resort  to  the  courts  to  coerce  payment  will  not  be 
abridged  by  the  right  of  appeal  from  a  lower  to  a  higher 
tribunal  of  the  society  as  conferred  by  its  laws  and  rules." 

There  was  no  error  in  giving  the  instruction.  A.  O.  U.  W. 
V.  Grogan,  44  111.  App.  HI. 

The  objection  to  the  second  instruction  is  substantially  the 
same  as  to  the  first,  and  it  was  properly  given. 

The  third  instruction  told  the  jury  in  effect  that  if  they 
found  for  the  plaintiff  they  would  allow  him  the  amount  of 
the  certificate  and  interest  at  five  per  cent  from  the  date  of 
the  rejection  of  the  claim,  and  the  total  amount  was  fixed 
in  the  instruction.  The  certificate  was  an  instrument  in 
writing,  and  there  was  no  dispute  as  to  the  date  of  the  rejec- 
tion of  the  claim,  and  it  is  not  claimed  that  the  interest 
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computed  by  the  court  was  too  much,  and  while  it  would 
have  been  the  better  practice  to  have  left  the  computation 
of  the  interest  to  the  jury,  the  error,  if  it  was  such,  did 
no  harm  and  is  not  sufficient  ground  for  reversing  the  judg- 
ment. 

The  refusal  of  the  court  to  give  defendant's  instruction 
No.  14  is  also  claimed  to  be  error.  The  substance  of  it  was 
that  the  plaintiff  could  not  maintain  a  suit  on  his  claim 
until  it  was  submitted  to  and  approved  by  the  officers  of  the 
lodge  named  in  section  48  of  the  constitution. 

From  what  has  already  been  said  in  regard  to  plaintiff's 
first  and  second  instructions,  it  follows  that  the  instruction 
was  properly  refused. 

Error  is  also  assigned  on  the  rulings  of  the  court  in  over- 
ruling defendant's  objections  to  certain  evidence  introduced 
by  plaintiff.  We  have  examined  the  evidence  and  are  of 
the  opinion  that  no  material  error  was  committed  by  its 
admission. 

The  final  error  insisted  upon  is  that  the  verdict  was  con- 
trary to  the  weight  of  the  evidence  and  therefore  the  court 
should  have  sustained  defendant's  motion  for  a  new  trial. 
The  verdict  can  not  be  said  to  have  been  the  effect  of  pas- 
sion or  prejudice.  Plaintiff's  evidence  was  quite  sufficient 
to  sustain  the  verdict,  and  we  can  not  say  the  jury  were  not 
justified  by  the  evidence  in  finding  as  they  did,  and  the  judg- 
ment is  affirmed. 


84    228  Joe  Nlgh^  Constable^  etc.^  v.  Lizzie  0.  Dovel. 

|110    »346 

I  84    ^2281}     1.    Verdicts— TFTien  They  WiM  Not  Be  Dw^wrbcd.— Where  there  is 
'^^1  -  evidence  from  which  the  jury  could  properly  find  their  verdict,  it  will 
not  be  disturbed. 

2.  Jurisdiction— 0/  Subject-Matter— Question  of.  May  be  Presented 
at  Any  Time,— Want  of  jurisdiction  of  a  subject-matter  over  which, 
under  the  law,  a  court  has  no  jurisdiction,  may  be  suggested  to  the  court 
at  any  time  and  in  any  manner  that  will  call  the  attention  of  the  court 
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to  such  fact;  or  if  it  occurs  to  the  mind  of  the  court  at  any  stage  of  the 
proceedings  without  a  suggestion,  it  is  the  duty  of  the  court,  whether 
moved  to  do  so  or  not,  to  at  once  dismiss  the  case. 

8.  Same— Of  Subject-Matter^  Where  Justice  Had  None,  Circuit  Court 
Has  None  on  Appeal, — If  the  justice  of  the  peace  had  no  jurisdiction  of 
the  subject-matter  to  render  the  judgment  appealed  from,  then  the 
Circuit  Court  does  not  by  the  appeal  acquire  jurisdiction  to  try  the  case. 

4.  Husband  and  Wife— Httsband  May  Act  as  Agent  for  his  Wife,— 
It  has  been  repeatedly  held  that  the  wife  may  employ  the  husband  as 
her  agent 

RepleTin. — ^Trial  intheCircuitCourtof  Jasper  County,  on  appeal  from 
a  justice  of  the  peace.  Verdict'and  judgment  for  plaintiff;  appeal  by 
defendant.  Heard  in  this  court  at  the  February  term,  1899.  Affirmed. 
Opinion  filed  September  5,  1899. 

FiTfliAN  &  Kassebman,  attomeys  for  appellant. 
FiTHiAN,  Davidson  &  Shamhart,  attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  by  appellee  against  appel- 
lant, commenced  and  prosecuted  to  judgment  before  a  justice 
of  the  peace  in  Jasper  county,  from  which  judgment  an 
appeal  was  taken  to  the  Circuit  Court,  where  trial  was  had 
by  jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee. 

Appellant  brings  the  case  to  this  court,  and  his  counsel 
state: 

^*  We  insist  that  this  case  should  be  reversed,  because : 
First,  the  verdict  is  against  the  law  and  the  weight  of  tne 
evidence;  second,  the  Circuit  Court  had  no  jurisdiction  to 
try  the  case,  and  should  have  dismissed  the  suit  on  motion; 
third,  the  possession  of  the  constable  was  not  wrongful,  and 
no  demand  was  made  and  none  proven  before  bringing  the 
suit." 

Appellee  was  the  wife  of  one  George  B.  Dovel;  she 
owned  in  her  own  right  315  acres  of  farm  land,  on  a  part  of 
which  she  resided  with  her  husband  and  family,  and  she 
carried  on  farming  operations  and  bought  and  fed  and  sold 
stock.  A  portion  of  the  time  her  husband  acted  as  her 
agent  in  the  management  of  her  business.    Appellant  was 
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a  constable  and  bad  levied  on  and  taken  under  execution 
against  George  B.  Dovel  tbe  property  in  controversy,  con- 
sisting of  a  number  of  head  of  cattle.  These,  appellee 
claimed,  were  her  own  separate  property,  and  the  testimony 
tends  strongly  to  support  her  claim.  In  First  National 
Bank  v.  Qatton,  71  111.  App.  323,  a  case,  in  many  of  its  fea- 
tures, much  like  the  one  before  us,  it  is  said : 

"  She  owned  valuable  real  estate  and  was  solvent.  She 
had  a  ri^ht,  as  to  her  separate  property,  to  use  the  income 
from  it  m  the  support  of  the  family;  she  had  the  right,  and 
it  was  proper  for  her,  to  employ  her  husband  as  her  agent 
to  manage  the  business,  ana  especially  so  as  the  business 
necessarily  involved  the  employment  of  some  one  for  that 
purpose.'* 

And  in  Bennett  et  al.  v.  Stout  et  al.,  98  111.  47,  it  is  said : 

''  Where  the  wife  may  own  property  of  this  character, 
she,  from  the  necessity  of  the  case,  must  have  it  cultivated, 
kept  in  repair,  the  grain  harvested,  stored  and  sold,  and,  as 
it  IS  not  deemed  proper  by  the  community  that  she  should  do 
so  in  person,  it  involves  the  necessity  of  employing  an 
agent,  and  it  has  been  repeatedly  held  that  the  wife  may 
employ  the  husband  for  tnat  purpose.  In  fact,  owing  to 
their  relations,  where  she  regards  him  as  competent  for  the 
place,  who  could  be  more  proper?  In  fact,  when  living 
together  on  the  farm  of  the  wife,  the  harmony  of  the 
family  would  seem  to  require  that  a  stranger  should  not  be 
given  its  entire  control,  excluding  the  husband  from  all  . 
management  of  the  farm,  its  stock  and  aflFairs." 

We  are  of  opinion  the  verdict  in  this  case  is  not  against 
the  law,  and  that  the  evidence  tends  to  support  it.  As  to 
the  weight  of  the  evidence,  that  was  for  the  jury.  Where 
there  is  evidence  from  which  the  jury  could  properly  find 
their  verdict,  it  will  not  be  disturbed.  Toledo,  Wabash  & 
Western  Ky.  Co.  v.  Moore,  77  111.  217. 

Concerning  the  question  of  jurisdiction,  counsel  for  ap- 
pellee contend  that  inasmuch  as  the  motion  to  dismiss  for 
want  of  jurisdiction  made  in  the  Circuit  Court,  and  the  rul- 
ing thereon,  are  not  preserved  in  the  bill  of  exceptions,  and 
as  that  question  was  not  presented  to  the  Circuit  Court  in 
tbe  motion  for  new  trial,  it  is  not  now  before  this  court  for 
review.    This  position  is  not  well  taken.    The  want  of 
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jurisdiction  urged  in  this  case  was  not  jurisdiction  of  the 
parties  but  jurisdiction  of  the  subject-matter.  Want  of 
jurisdiction  of  a  subject-matter  over  which,  under  the  law, 
a  court  has  no  jurisdiction,  maybe  suggested  to  the  court 
at  any  time  and  in  any  manner  that  will  call  the  attention  of 
the  court  to  such  fact,  or  if  it  occurs  to  the  mind  of  the 
court  at  any  stage  of  the  proceedings  even  without  sugges- 
tion, then  it  is  the  duty  of  the  court,  whether  moved  to  do 
so  or  not,  to  at  once  dismiss  the  case.  It  is  true,  as  con- 
tended by  counsel  for  appellant,  that  if  the  justice  of  the 
peace  had  no  jurisdiction  of  the  subject-matter  to  render 
the  judgment  appealed  from,  then  the  Circuit  Court  did 
not  by  the  appeal  acquire  jurisdiction  to  try  the  case.  The 
Circuit  Court,  on  appeal,  could  have  no  greater  jurisdiction 
of  the  subject-matter  in  that  particular  case  than  had  the 
justice  of  the  peace  from  whose  judgment  the  appeal  was 
taken.  The  question  is,  did  the  justice  of  the  peace  at  the 
time  he  rendered  judgment,  have,  under  the  law,  jurisdic- 
tion over  the  subject-matter  to  render  the  judgment  which 
he  did  render.  The  property  mentioned  in  the  replevin  writ 
wjis  fifteen  head  of  young  cattle,  the  value  of  which  was 
stated  in  the  affidavit  for  the  writ  to  be  $250.  The  tran- 
script from  the  docket  of  the  justice  shows  that  the  case 
was  tried  in  that  court  bj'^  a  jury;  that  after  the  trial  was 
entered  upon  and  before  the  case  was  submitted  to  the  jury 
appellant  released  from  his  levy  nine  head  of  cattle;  in 
effect,  he  disclaimed  as  to  that  number  of  the  cattle  in  contro- 
versy and  surrendered  them  to  appellee  without  trial  or 
judgment  as  to  them.  The  transcript  further  shows  that 
after  such  release  and  disclaimer,  without  objection  from 
either  party,  the  trial  progressed  to  verdict  and  judgment 
as  to  the  remaining  six  head  of  cattle.  The  evidence  shows 
that  these  six  head  were  worth  $125.  While  it  is  true,  a 
justice  of  the  peace  does  not  have  jurisdiction,  under  the 
law,  over  the  subject-matter  in  a  replevin  suit  where  the 
value  of  the  property  exceeds  $200,  and  while  it  is  true  that 
the  parties  can  not  by  consent  confer  upon  a  court  juris- 
diction of  a  subject-matter  over  which,  under  the  law,  such 
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court  has  no  jurisdiction,  it  is  also  true  that  a  justice  of  the 
peace  does  have  jurisdiction  under  the  law  over  the  subject- 
matter  in  a  replevin  suit  where  the  value  of  the  property 
does  not  exceed  $200,  and  that  parties  can  by  consent  con* 
fer  jurisdiction  upon  a  court  in  all  cases  where,  under  the 
law,  such  court  has  jurisdiction  over  the  subject-matter* 
The  suit  that  was  commenced  was  for  fifteen  head  of  cattle, 
worth  $250.  Over  this  subject-matter  the  justice  under  the 
law  did  not  have  jurisdiction.  The  suit  that  by  consent  of 
the  parties  was  submitted  to  the  jury  for  its  verdict,  and  to 
the  justice  for  his  judgment,  was  a  suit  for  six  head  of  cattle, 
worth  $125.  Over  this  subject-matter  the  justice,  under 
the  law,  did  bave  jurisdiction.  We  are  of  opinion  the  Cir^ 
cuit  Court  did  not  err  in  denying  appellant's  motion  to  dis- 
miss the  suit  for  want  of  jurisdiction. 

The  evidence  fails  to  show  that  appellee  made  any  de- 
mand for  the  cattle  before  commencing  her  suit,  and  coun-^ 
sel  for  appellant  contend  that  is  fatal  to  her  case.  They 
say,  the  possession  of  the  constable  was  not  wrongful,  and 
therefore  a  demand  should  have  been  made.  The  law  is: 
Where  an  officer  levies  an  execution  on  property  in  posses- 
sion of  a  defendant  in  an  execution,  as  the  property  of  such 
defendant,  then  the  officer's  possession  is  not  wrongful,  and 
if  another  claims  the  goods  he  should  make  demand,  but  if 
the  goods  are  in  the  possession  of  the  party  claiming  them 
when  he  levies  on  them,  the  officer's  possession  is  wrongful 
and  no  demand  is  necessary.  The  inference  clearly  deduoi- 
ble  from  all  the  evidence  in  this  record  is,  that  the  cattle 
were  in  appellee's  possession  at  the  time  they  were  levied 
on  and  taken,  and  there  is  no  evidence  that  they  were  at 
that  time  in  possession  of  the  defendant  named  in  the  exe* 
cution.    We  find  no  material  error  in  this  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


FouPwTH  District — February  Term,  1899.  233 

Brown  v.  Morgan. 


J.  M.  Brown  y.  0.  B.  Morgan^  Adm'r  de  Bonis  Non,  etc. 

1.  Ldhtations— ^ate  of  Keal  Estate  to  Pay  Debts,— Courts  of  this 
State  have  by  analogy  adopted  the  period  of  seven  years  as  the  time 
within  which  proceedings  by  an  administrator  to  pay  the  debts  of  his 
intestate  must  be  commenced  after  the  grant  of  letters,  unless  the  delay 
is  satisfactorily  explained,  and  when  not  so  explained  delay  will  amount 
to  such  laches  as  will  bar  the  relief  sought. 

2.  Same — Excuses  for  Delay,— Ab  to  what  is  a  satisfactory  explana- 
tion or  excuse  for  a  delay  of  more  tlian  seven  years  depends  on  each 
particular  case. 

8.  ESTOPPEL—O/  a  Widow  to  Have  Real  Estate  Sold  to  Pay  an 
Avxird, — A  widow,  by  her  action  in  procuring  the  estate  of  her  deceased 
husband  to  be  settled  as  insolvent,  and  accepting  all  the  assets  in  lieu  of 
her  award,  by  conveying  the  premises  to  one  and  assigning  her  allow- 
ance as  an  award  to  another,  estops  herself,  and  also  her  assignee,  from 
having  the  real  estate  sold  to  pay  the  award. 

4.  Assignment— 0/  an  Atoard — Rights  of  the  Assignee. — The  assign- 
ment of  her  award  by  a  widow,  give  to  the  assignee  no  more  equitable 
right  to  have  real  estate  sold  to  pay  it  than  the  widow  at  the  time  of 
the  assignment  had. 

5.  Homestead— W/wr/  is  an  AhandonmenU—'VfYiere  a  widow  oc- 
cupies premises  of  her  deceased  husband  as  a  homestead,  for  a  period  of 
five  years  or  so  after  the  death  of  her  husband,  and  then  leaves  it,  say- 
ing she  would  never  return,  and  would  never  live  there  again,  etc. ,  lets 
it  lie  idle  for  one  year,  after  which  she  collected  rent  for  a  time,  let  it 
be  sold  for  taxes,  and  then  sold  it  to  another,  it  was  held  to  be  an 
abandonment. 

Proceedings  to  Sell  Real  Estate  to  Pay  Debts.— Trial  in  the  Circuit 
Court  of  Johnson  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presid- 
ing. Hearing  and  decree  for  complainants;  error  by  one  of  the  defend- 
ants. Heard  in  this  court  at  the  February  term,  1899.  Reversed  and 
remanded,  with  directions.    Opinion  filed  September  5,  1899. 

Mr.  Justice  Ckeighton  delivered  the  opinion  of  the  court. 

This  was  a  petition  in  the  Circuit  Court  of  Johnson 
County,  by  defendant  in  error,  as  administrator  de  bonis 
non  of  the  estate  of  William  H.  Crider,  deceased,  for  an 
order  to  sell  real  estate  to  pay  the  debts  of  said  estate. 
Plaintiff  in  error,  being  a  defendant  in  the  Circuit  Court, 
resisted  the  petition  and  set  up  laches  as  a  bar.  The  court 
upon  final  hearing  entered  a  decree  granting  the  prayer  of 
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the  petition.  There  were  a  number  of  defendants  to  the 
petition,  bat  they  all  submit  to  the  decree  rendered  by  the 
Circuit  Court,  except  plaintiff  in  error,  who  brings  the  case 
to  this  court. 

Deceased  died  intestate  February  3, 1879,  possessed  of 
little  personal  property,  and  seized  of  the  W.  J  of  the  N.  E. 
i  of  the  S.  E.  J,  and  the  N.  W.  i  of  the  S.  E  J,  all  in  Sec  3, 
T.  13  south,  range  2  east,  in  Johnson  county,  Illinois.  This 
property  was  the  homestead  of  deceased,  upon  which  he 
resided,  with  his  family,  at  the  time  of  his  death,  and  was 
at  that  time  worth  about  $600,  and  has  not  at  any  time  since 
the  death  of  deceased,  been  worth  as  much  as  $1,000.  De- 
ceased left  him  surviving  Sarah  G.  Crider,  his  widow,  and 
Josephine  Lambert,  Olivet  Hooker  and  Dock  Crider,  his 
children. 

On  February  10,  1879,  John  Harrison  was  appointed  ad- 
ministrator, and,  after  causing  to  be  filed  and  approved  an 
appraisement  of  the  property,  resigned.  On  June  9,  1879, 
Sarah  G.  Crider,  the  widow,  was  appointed  to  succeed  him, 
and  on  the  4th  day  of  February,  1881,  she  filed  an  inven- 
tory of  the  property  of  said  deceased,  including  the  per- 
sonal property  embraced  in  the  appraisement  filed  by  her 
predecessor,  as  well  as  the  real  estate  above  described,  and 
on  the  24th  day  of  February,  1881,  filed  her  final  report, 
which  was  duly  approved  by  the  court,  and  she  discharged. 
No  dower  was  ever  assigned  to  the  widow,  nor  homestead 
set  off  to  her,  for  the  reason  that  the  whole  of  said  real 
estate  was  at  no  time  worth  to  exceed  $1,000.  Long  prior 
to  the  commencement  of  this  proceeding,  all  the  said  chil- 
dren of  deceased  had  died  intestate,  leaving  them  surviving 
a  large  number  of  children  and  grandchildren,  who  were 
all  grandchildren  and  great-grandchildren  of  deceased,  and 
interested  as  heirs  in  said  premises.  On  the  18th  day  of 
October,  1891,  certain  of  these  heirs  deeded  their  interest  in 
said  land  to  James  M.  Brown,  plaintiff  in  error  herein,  and 
on  the  25th  day  of  January,  1892,  and  the  8th  day  of  Feb- 
ruary, 1892,  respectively,  certain  others  of  said  heirs  also 
deeded  their  interest  to  said  Brown.    These  deeds  were 
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almost  immediately  placed  on  record.  Some  time  prior  to 
February  9, 1891,  Sarah  Q.  Crider,  the  widow,  had  deeded 
the  premises  to  A.  J.  Gore,  who,  at  the  time  of  Brown's 
purchase  from  the  heirs,  was  in  possession  under  his  deed 
from  the  widow,  but  during  the  year  1893  he  surrendered 
possession  to  Brown,  and  Brown  at  once  commenced  to 
cultivate  the  land  and  to  improve  it.  On  July  t>,  1894,  O. 
R.  Morgan,  defendant  in  error,  procured  from  Sarah  G. 
Crider,  the  widow,  an  assignment  to  him  of  the  balance  due 
her  from  the  estate  of  deceased,  on  her  widow's  award,  and 
>on  the  23d  day  of  July,  1894,  said  O.  R.  Morgan  was  ap- 
pointed administrator  de  bonis  non  of  the  estate  of  said 
William  H.  Crider,  deceased.     On  the  13th  day  of  August, 

1894,  Sarah  G.  Crider,  the  widow,  died,  and  in  February, 

1895,  this  proceeding  was  commenced.    The  debts  for  which 
it  is  sought  to  sell  the  lands  are  as  follows: 

"  List  of  claims  and  judgments  allowed  against  the  estate 
of  William  H.  Crider,  deceased,  together  with  interest 
thereon : 

1.  Second  class  claim — Balance  due  on  widow's 

award,  after  deducting  appraised  value  of 

Eersonal  property,  including  interest  on  the 
alance  due  said  widow $603  52 

2.  Fifth  class  claim — Dr.  J.  N.  Benson,  including 

interest  thereon 11  23 

3.  Seventh    class    claim — Dr.    George    Bratton, 

including  interest  thereon 33  92 

4.  Seventh  class  claim — Dr.  George  Elkins,  includ- 

ing interest  thereon ....     11  23 

5.  Seventh  class  claim — ^including  interest  thereon 

due  to  C.  A.  Elkins 48  54 

6.  Seventh  class  claim — Bain  &  Jackson,  including 

interest  thereon 125  44 

7.  Seventh  class  claim — Carson  estate,  including 

interest  thereon 61  18 

8.  Seventh  class  claim — Sid  well  estate,  including 

interest  thereon 85  60 

Total  claims,  judgment  and  interest $970  66 

While  there  is  no  statute  of  limitations  directly  applica- 
ble to  this  class  of  cases,  still  the  courts  of  this  State  nave, 
by  analogy,  adopted   the   period  of   seven  years  as   the 
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time  within  which  such  proceedings  shall  be  commenced 
after  the  grant  of  letters  of  administration,  unless  the  delay 
shall  be  satisfactorily  explained  b)^  the  petitioner.  In 
McKean  et  al.  v.  Vick,  108  III.  373,  it  is  said :  It  may  be 
regarded  the  settled  doctrine  of  this  court  that  when  it  is 
not  satisfactorily  explained,  delay  for  seven  years  after  the 
granting  of  letters  of  administration,  in  presenting  a  peti- 
tion of  this  character,  is  such  laches  as  will  bar  any  relief 
under  it." 

As  to  what  is  satisfactory  explanation,  or  excuse  for 
a  delay  of  more  than  seven  years,  there  is  no  general  rule. 
Each  case  must  be  judged  upon  its  own  merits. 

It  is  contended  by  defendant  in  error  that  the  fact  that 
the  widow  had  a  homestead  in  the  premises,  and  that  the 
premises  were  not  worth  at  any  time  to  exceed  $1,000,  is  a 
sufficient  explanation  for  not  proceeding  during  the -life- 
time of  the  widow.  Under  some  circumstances,  such  state 
of  facts  would  be  sufficient  excuse  and  satisfactory  explana- 
tion, but  "  each  case  must  be  judged  upon  its  own  merits." 
The  administratrix  inventoried  all  the  assets  of  the  estate, 
both  personal  and  real,  and  after  all  the  claims  were 
allowed,  made  report  of  the  facts'  to  the  court,  and  the 
court  found  and  declared  the  estate  to  be  an  insolvent  estate, 
and  on  February  24, 1881,  closed  the  administration  and  dis- 
charged the  administratrix,  in  accordance  with  the  provis- 
ions of  the  statute  appearing  at  Sec.  59  of  Chap.  3,  Kurd's 
Revision  of  1897.  This  disposition  of  the  estate,  was  made 
\)y  the  court  upon  report,  and  motion,  of  the  widow,  who 
was  then  administratrix.  All  parties  acquiesced  in  the  dis- 
position thus  made  of  the  estate  until  in  July,  1894,  when 
defendant  in  error — having  procured  an  assignment  to  him, 
by  the  widow,  of  the  unpaid  portion  of  her  award,  without 
claiming  the  existence  or  discovery  of  any  "  new  assets  " — 
procured  his  appointment  as  administrator,  and  after  the 
death  of  the  widow  filed  his  petition  herein. 

The  widow  occupied  the  premises  as  a  homestead  until 
the  year  1884,  when  she  left  it,  saying  she  would  never 
return  to  it;  that  she  never  would  live  there  again;  that  she 
did  not  want  to  have  anything  to  do  with  it.  The  evidence 
shows  that  she  made  such  statements  more  than  fifty  times. 
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One  year  it  lay  idle,  and  some  years  she  collected  some  rent 
for  it,  for  a  time.  She  let  it  sell  for  the  taxes  of  1887  and 
1888,  and  finally,  in  1891,  she  deeded  it  to  A.  J.  Gore,  who, 
on  February  9,  1891,  redeemed  it  from  tax  sale,  and  was  in 
possession  of  it  under  his  deed  when  he  surrendered  it  to 
plaintiff  in  error.  After  the  widow  left  the  premises  in 
1884,  declaring  her  intention  never  to  return  to  it,  she  never 
did  return,  except  that,  after  she  had  deeded  it  to  Gore,  she 
went  on  the  place  to  board  with  a  tenant  of  Gore,  who  was 
occupying  it  that  time,  and  boarded  with  the  tenant  three 
months,  paying  her  board. 

The  unpaid  balance  of  the  widow's  award  constitutes 
substantiallv  two-thirds  of  the  whole  indebtedness  for 
which  it  is  sought  to  sell  the  land.  Independent  of  any 
question  of  lacft^a,  we  are  of  opinion  that  the  widow  was 
clearly  estopped,  prior  to  and  at  the  time  she  assigned  to 
defendant  in  error,  from  having  the  land  sold  to  pay  her 
award;  first,  by  her  action  in  procuring  the  estate  to  be  set- 
tled as  an  insolvent  estate,  and  accepting  all  the  assets  in 
lieu  of  her  award;  and  second,  by  her  deed  to  Gore;  and  her 
assignment  to  defendant  in  error  gave  him  no  more  equi- 
table right  than  she  herself  at  the  time  had.  We  are  also 
of  opinion  that  the  evidence  shows  an  abandonment  of  the 
homestead  bv  the  widow  in  1884.  Farnan  v.  Borders,  119 
III.  228,  in  a  case  wherein  the  widow  in  1878,  rented  the 
homestead  left  her  by  her  deceased  husband,  and  went  to 
St.  Louis  for  the  purpose  of  educating  her  two  youngest 
sons  for  business;  after  their  education  was  finished  she 
continued  to  reside  away  from  her  homestead,  though  she 
drew  the  rents  all  the  time.  She  had  been  away  seven 
years  when  the  question  arose  as  to  whether  she  had  aban- 
doned her  homestead.    She  testified : 

"  I  live  at  St.  Louis,  Quiney  and  Milwaukee — about  equal 
time  at  each  place.  As  for  myself,  I  am  located  nowhere. 
My  intention  has  always  been  that,  when  I  got  ready  to  go 
to  housekeeping,  I  would  occupy  my  own  house.  My  inten- 
tions are  not  definite  as  to  when  I  may  goto  housekeeping." 

The  court  held  that  this  widow  had  abandoned  her  home- 
stead.   We  are  of  opinion  that  all  the  claims  for  the  pay- 
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ment  of  which  it  is  sought  to  sell  the  land  in  question  are 
stale;  that  under  all  the  facts  of  this  case,  the  right  to  have 
an  order  to  sell  is  barred  by  Inches. 

The  judgment  and  decree  of  the  Circuit  Court  is  reversed, 
in  so  far  as  they  in  any  way  affect  the  interests  of  plaintiff 
in  error  as  they  existed  at  the  time  of  the  rendition  of  said 
judgment  and  decree,  and  the  cause  is  remanded,  with  direc- 
tions to  the  Circuit  Court  to  enter  a  judgment  and  decree 
not  inconsistent  with  this  opinion.    Reversed  and  remanded. 


I  84    288 
sl85  284 

84      288 

104   B805  C.  Figge  V.  Frank  8.  Bowlen,  Amanda  C.  Bowlen  and 

M.  Fenwick. 

1.  Lis  Pendens— TT/ien  it  Exints—Lis  pendens  does  not  exist  until  the 
defendant  in  the  bill  has  been  duly  served.  In  the  case  of  service  by 
publication  the  lis  pendens  does  not  commence  until  the  time  of  the 
completion  of  the  publication. 

2.  Practice— WTierc  a  Bill  to  Remove  a  Clovd  Can  he  Maintained,— 
There  are  but  two  cases  under  our  statute  in  which  a  bill  to  remove  a 
cloud  from  the  title  of  real  estate  can  be  maintained,  viz. :  where  the 
complainant  is  in  possession  of  the  premises,  and  where  'they  are 
unoccupied. 

3.  Jurisdiction— 0/  Courts  of  Eij  v  to  Remove  Clouds  from  Title, 
— Courts  of  equity  have  jurisdiction  of  the  subject-matter,  to  remove  a 
cloud  from  title,  and  are  the  only  courts  in  this  State  which  have  such 
jurisdiction. 

4.  Notaries  Public- 0/  Foreign  States— Not  Presumed  to  Have 
Authority  to  Administer  Oaths. — A  court  cnn  not  presume  that  a  notary 
public  of  another  State  has  authority  to  administer  oaths,  and  such 
authority  must  be  shown  in  some  way  or  the  affidavit  will  be  treated 
as  at  nullitv. 

6.  Same — How  Authority  May  Be  Shoxon. — ^There  is  no  law  requiring 
the  authority  of  a  foreign  notary  to  be  shown  in  any  particular  way;  it 
may  be  shown  by  any  competent  evidence. 

6.  ^kVLK— Presumptions  as  to  Authority  Shown,— "Where  the  court 
finds  in  the  decree  that  due  notice  of  the  pendency  of  the  suit  had  been 
given  by  publication  in  accordance  with  the  statute,  the  presumption  is 
that  the  officer*s.  authority  was  shown  in  some  proper  way. 

7.  Practice— xVo^ice  of  Pendency  of  Suit— Failure  to  Preserve  EvU 
dence  of  in  the  Record  Does  Not  Affect  Jurisdiction. — The  failure  to 
preserve  the  evidence  of  notice  of  the  pendency  of  a  suit  in  the  record 
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in  no  way  affects  the  jurisdiction  and  can  not  be  urged  in  a  collateral 
attack. 

Bill  to  Foreolose  a  Mortj^age.— Trial  in  the  Circuit  Court  of  Saline 
County;  the  Hon.  Alonzo  K.  Viceers,  Judge,  presiding.  Bill  dis- 
missed; appeal  by  complainant  Heard  in  this  court  at  the  February 
term,  1S99.    Affirmed.    Opinion  filed  September  5,  lb99. 

Choisser,  Whitley  AChoisseb,  attorneys  for  appellant. 

To  give  a  court  of  equity  jurisdiction  of  a  bill  to  quiet 
title,  or  to  remove  a  cloud,  the  complainant  must  allege  and 
prove  his  possession  of  the  premises,  or  that  they  are  unim- 
proved and  unoccupied.  Gage  v.  Parker,  103  III.  529;  Har- 
din et  al.  V.  Jones,  86  III.  313;  Oakley  et  al.  v.  Hurlbut,  100 
III.  204;  Gage  v.  Abbott,  99  III.  366;  Pratt  et  al.  v.  Kendig 
et  al.,  128  III.  302;  Glos  et  al.  v.  Randolph,  133  III.  197. 

E.  S.  Marsh,  attorney  for  appellee  M.  Fenwick. 

Mr.  Justice  Creiqhton  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery  in  the  Circuit  Court  of  Saline 
County,  by  appellant  against  appellees,  to  foreclose  a  mort- 
gage on  certain  real  estate.  Trial  was  had  on  evidence 
produced  in  open  court,  resulting  in  a  decree  dismissing 
appellant's  bill. 

The  only  errors  assigned  are,  that  the  court  admitted 
improper  evidence  on  behalf  of  appellees,  and  acted  on  such 
evidence  in  dismissing  appellant's  bill. 

In  1887  one  Robert  Mehaffy,  a  citizen  of  the  State  of 
Ohio,  owned  the  land  in  question;  on  the  16th  day  of 
December,  of  that  year,  he  executed  to  appellee  Frank  S. 
Eowlen  a  deed  to  it;  on  the  7th  day  of  July,  1888,  Mehaflfy 
filed  a  bill  in  the  Circuit  Court  of  Saline  County  against 
Rowlen  to  cancel  the  deed  on  the  ground  of  fraud  ;  on  the 
19th  day  of  July,  1888,  Rowlen  and  his  wife,  Amanda  C, 
executed  a  mortgage  on  the  land  to  appellant  purporting  to 
secure  the  sum  of  $5,000,  to  become  due  the  following  Feb- 
ruary; at  the  September  term,  1888,  of  the  court,  Rowlen 
made  default,  and  upon  a  hearing  the  court  found  that  the 
deed  had  been  procured  by  fraud  and  decreed  its  cancella- 
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tion.  In  the  meantime  appellant  had  placed  his  mortgage 
on  record  in  Saline  county,  and  on  the  13th  day  of  April, 
1891,  Mehaffy  filed  his  bill  in  said  court  against  appellant  to 
cancel  his  mortgage;  at  the  following  September  term 
appellant  also  made  default,  and  upon  a  hearing  the  court 
rendered  a  decree  canceling  the  mortgage.  There  the 
matter  rested  until  July  23,  1895,  when  appellant  filed  his 
bill  in  this  case  to  foreclose  his  mortgage,  making  appellees 
Rowlon  and  Amanda  C,  his  wife,  parties  defendant, 
together  with  appellee  Fenwick,  who  in  1895  had  purchased 
the  land  from  Mehaflfy;  the  Rowlens  made  default,  but 
appellee  Fenwick  answered,  setting  up  as  a  defense  his  deed 
from  Mehaflfy,  the  pendency,  at  the  time  appellant  obtained 
his  mortgage,  of  Mehaflfy's  bill  against  Rowlen  for  cancella- 
tion of  Rowlen's  deed,  and  the  decree  canceling  Rowlen's 
deed  and  appellant's  mortgage. 

Upon  the  trial  appellee  Fenwick  oflFered,  and  the  court 
admitted,  over  api^ellant's  objection,  the  decree  in  the  case 
of  Mehaflfy  v.  Rowlen  canceling  the  deed  from  Mehaflfy  to 
Rowlen,  and  the  decree  in  the  case  of  Mehaflfy  v.  Figge 
canceling  the  mortgage  from  Rowlen  to  Figge.  Appel- 
lant's counsel  contend  that  the  decree  against  Rowlen  is 
wholly  irrelevant  and  that  both  decrees  are  void.  While 
it  appears  that  the  mortgage  from  Rowlen  to  appellant  was 
executed  after  Mehaflfy  had  filed  his  bill  against  Rowlen  to 
cancel  the  deed,  it  was  before  service  had,  therefore  appel- 
lant did  not  take  his  mortgage  lis  pendens^  and  is  not  barred 
by  that  decree.  In  Hallorn  v.  Trum,  125  111.  247,  it  is 
held  that  lis  pendens  does  not  exist  until  the  defendant  in 
the  bill  has  been  duly  served,  and  in  Vol.  13,  at  page  885, 
Am.  &  Eng.  Ency.  of  Law,  it  is  said :  "  In  the  case  of  serv- 
ice by  publication  the  lis  pendens  will  not  commence  until 
the  time  of  the  completion  of  the  publication.''  That  decree 
is  not  material  evidence  in  the  case  and  it  is  not  necessary 
for  us  to  determine  here  whether  it  is  void  or  valid  as 
against  Rowlen. 

The  case  then  turns  upon  the  question  as  to  the  validity 
of  the  decree  against  appellant,  canceling  his  mortgage. 
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If  that  decree  is  valid  when  collaterally  attacked,  as  in  this 
case,  then  it  was  material  evidence,  was  properly  admitted, 
barred  appellant's  right  to  foreclose,  and  warranted  the 
court  in  dismissing  his  bill. 

Appellant's  counsel  contend  that  the  decree  is  absolutely 
void  for  want  of  jurisdiction  over  the  subject-matter.  They 
assert  that  the  bill  is  one  to  remove  appellant's  mortgage 
as  a  cloud  from  the  title,  and  that  it  does  not  contain  the 
averment  that  Mehaffy,  the  complainant  therein,  was  in 
possession  of  the  premises,  nor  that  the}^  were  unimproved 
and  unoccupied,  and  they  quote  from  Glos  v.  Kandolph, 
133  111.  197 : 

"  There  are  but  two  cases,  under  our  statute,  in  which  a 
bill  to  remove  a  cloud  from  the  title  can  be  maintained,  viz., 
where  the  complainant  is  in  possession  of  the  premises,  or 
where  they  are  unoccupied." 

Many  cases  are  cited  to  the  same  effect. 

It  is  true,  as  contended,  that  if  the  court  that  rendered 
the  decree  had,  under  the  law,  no  jurisdiction  over  the  sub- 
ject-matter embraced  in  the  decree,  then  the  decree  is  void 
and  can  no  more  stand  against  a  collateral  attack  than  if 
attacked  in  a  direct  proceeding;  but  it  is  also  true  that  if 
the  court  did,  under  the  law,  have  jurisdiction  over  the  sub- 
ject-matter, then  the  decree  will  not  yield  to  collateral 
attack.  The  test  is,  would  that  court,  under  any  circum- 
stances, have  legal  authority  to  render  such  decree;  if  so, 
then  it  had  jurisdiction  over  the  subject-matter,  and  the 
particular  circumstances  moving  it,  in  that  particular  case, 
can  not  be  inquired  into  in  this  collateral  proceeding. 
Courts  of  equity  have  jurisdiction  over  the  subject-matter 
to  remove  a  cloud  from  the  title  to  real  estate,  and  are  the 
only  courts  in  this  State  that  do  have  such  original  jurisdic- 
tion. We  are  of  opinion  that  the  decree  is  not  void  for  want 
of  jurisdiction  of  the  court  over  the  subject-matter. 

Counsel  also  contend  that  the  decree  is  void  for  want  of 
jurisdiction  over  the  person  of  appellant  in  that  case.  It  is 
admitted  in  the  answer  that  he  was  not  served  with  sum- 
mons or  copy  of  the  bill,  and  that  no  notice  of  publication 
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was  mailed  to  him.  The  decree  finds :  Return  of  summons 
"not  found;"  that  defendant  was  not  a  resident  of  this 
State;  that  his  place  of  residence  was  unknown,  and  upon 
diligent  inquiry  could  not  be  found;  and  that  due  notice 
of  the  pendency  of  the  suit  had  been  given  by  publication, 
in  accordance  with  the  requirements  of  the  statute.  Coun- 
sel for  appellant  offered  in  evidence,  in  rebuttal,  the  files  of 
the  case  in  which  the  decree  was  rendered,  among  them 
being  the  following  affidavit : 

"  Robert  Mkhaffy  ) 

vs.  >      Bill  in  Chancery. 

C.  FiooE.  ) 
Robert  Mehaffy,  the  above  named  complainant,  on  oath, 
states  that  the  above  named  defendant,  C.  Figge,  is  not  a 
resident  of  the  State  of  Illinois.  Affiant  further  states  that 
he  has  made  diligent  inquiry  to  learn  the  place  of  residence 
of  said  defendant,  but  has  been  unable  to  ascertain  the 
same. 

R.  Mehaffy. 
Subscribed  and  sworn  to  this  9th  day  of  April,  1891. 

W.  H.  Cunningham, 
[Seal.]  Notary  Public,  Allen  County,  Ohio.** 

They  contend  that  this  affidavit  is  a  nullity,  because.there 
is  no  certificate  of  the  notary  who  administered  the  oath; 
that  under  the  laws  of  the  State  of  Ohio  he  was  authorized 
to  administer  oaths.  It  is  true  a  court  can  not  presume 
that  a  notary  public  of  another  State  has  authority  in  that 
State  to  administer  oaths,  and  the  authority  of  the  officer 
administering  the  oath  must  be  shown  in  some  way,  or  the 
affidavit  will  be  treated  as  a  nullity;  but  there  is  no  law 
requiring  that  fact  to  be  shown  to  the  court  in  any  particu- 
lar way.  It  may  be  shown  by  any  competent  evidence,  and 
the  court  having  found  in  the  decree  that  due  notice  of  the 
pendency  of  the  suit  had  been  given  by  publication  in 
accordance  with  the  requirements  of  the  statute,  the  pre- 
sumption is  that  it  was  shown  in  some  proper  way.  This 
presumption  is  conclusive  against  collateral  attacks,  unless 
overthrown  bv  such  state  of  the  whole  record  as  excludes 
the  possibilit}'  of  the  finding  being  true.  The  record  in  the 
case  under  discussion  shows  no  such  condition. 
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In  Sloan  v.  Oraham,  85  111.  27,  it  is  said : 

"Had  service  in  the  proceeding  *  *  *  been  made 
by  summons,  and  it  appeared  from  the  summons  and  return 
that  the  service  was  not  sufficient  to  give  the  court  juris- 
diction over  defendants,  as  was  held  in  the  cases  cited,  the 
presumption  of  service  arising  from  the  finding  of  the  court 
might  oe  overcome  (where  decree  was  rendered  at  first 
term  of  court  after  the  bill  was  filed^.  But  here  the  service 
.  was  by  publication  of  notice,  and  lor  aught  that  appears, 
the  court  did  not  act  upon  the  notice  on  tile.  *  *  * 
Such  is  not  the  only  eviaence  that  may  be  resorted  to  to 
prove  to  the  satisfaction  of  the  court  due  publication  of 
notice."     ' 

Counsel  insist  that  such  presumption  can  not  exist  in 
this  case,  because  the  evidence  is  not  preserved  in  the 
record. 

"The  failure  to  preserve  the  evidence  in  the  record 

*  *  *  in  nowise  affects  the  jurisdiction,  and  can  not  be 
urged  in  a  collateral  proceeding."  Moffitt  v.  Moffltt, 
69  111.  641. 

In  Black  on  Judgments,  Vol.  1,  273-4,  it  is  said: 

"  On  the  other  hand,  if  it  be  a  judgment  or  decree  of  a 

*  *  *  court  of  general  jurisdiction,  and  the  record 
declares  that  notice  nas  been  ^iven,  such  declaration  can 
not  be  contradicted  by  extrinsic  proof.  *v  *  *  The 
record  is  conclusively  presumed  to  speak  the  truth,  and 
can  fwhen  collaterally  attacked)  be  tried  only  by  inspec- 
tion." 

We  are  of  opinion  the  court  had  jurisdiction  of  the  per- 
son of  appellant  in  the  case  in  which  it  rendered  the  decree 
canceling  his  mortgage;  that  it  was  not  error  for  the  court 
to  admit  that  decree  in  evidence  in  this  case,  and  that  the 
Circuit  Court  did  not  err  in  dismissing  appellant's  bill. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
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People,  etc,,  for  the  Use  of  the  County  of  Fayette,  t. 
Carl  Dieckmann,  Charles  Uumpeler,  James  8.  Evans 
and  George  F.  Snerly. 

1.  Officers — Selection  of  Deputies, — ^Where  the  circuit  clerk  pays 
his  deputy  out  of  the  compensation  allowed  by  the  county  for  deputy 
hire,  the  law  does  not  require  him  to  let  the  position,  as  contracts  are 
let,  to  the  lowest  bidder. 

Salt  on  Official  Bond.~Trial  in  the  Circuit  Court  of  Fayette  County; 
the  Hon.  SAifUEL  L.  DwiOHT,  Judge,  presiding.  Finding  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  February 
term,  1899.    Affirmed.    Opinion  filed  September  5,  1899. 

E.  B.  Spuroeon  and  Brown  &  Albert,  attorneys  for 
appellant. 

F.  M.  GuiNN  and  Henry  &  Houston,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Worthinoton  delivered  the  opin- 
ion of  the  court. 

This  was  a  suit  on  an  official  bond,  tried  by  the  judge 
without  a  jury.    Judgment  rendered  for  plaintiff  for  $72.15. 

B.  F.  Williams,  circuit  clerk  of  Fayette  county,  resigned 
December  6,  1895;  Carl  Dieckmann,  who  was  his  deputy, 
on  December  8th,  as  appears  by  plaintiflTs  declaration,  was 
appointed  to  serve  as  his  successor  for  the  unexpired  term. 
He  received  his  commission  December  21st,  and  from  that 
date  was  de  jure  clerk  until  December  7,  1896.  In  the 
absence  of  testimony  to  the  contrary,  and  from  the  fact 
that  in  settlement  with  the  county  board  he  was  allowed 
one  year's  salary,  it  is  presumed  that  he  acted  as  clerk 
de  facto  from  the  date  of  his  appointment  until  the  date  of 
receiving  his  commission.  If  this  was  so,  plaintiff  has  no 
substantial  cause  of  complaint,  because  he  was  allowed  a 
year's  salary. 

Miss  Lizzie  Thomas  had  also  been  employed  in  the  office 
by  Williams,  receiving  $10  a  week  for  her  services. 
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The  compensation  of  the  clerk,  as  fixed  by  the  county 
board,  was  f  1,200  a  year,  and  the  amount  fixed  by  the 
board  for  deputy  hire  was  $800  per  year.  No  propositions 
of  law  having  been  submitted,  the  presumption  is  that  the 
court  correctly  applied  the  law  in  considering  the  evidence 
in  the  case. 

Six  breaches  were  assigned,  charging  failure  to  report 
correctly  fees  received,  appropriation  of  county  property, 
etc.  To  each  of  these,  defendants  pleaded  and  issue  was 
joined.  The  court,  with  vouchers,  reports  and  records 
before  it,  rendered  judgment  for  plaintiff  for  $72.15.  It 
was  better  prepared  to  pass  upon  matters  of  fact  than  we 
are,  and  an  examination  of  the  evidence  as  abstracted 
shows  no  substantial  reason  why  its  conclusions  should  be 
set  aside. 

A  seventh  breach  was  assigned,  to  which  a  demurrer  was 
sustained.  This  is  alleged  as  error.  The  breach  is  as  follows : 

"And  for  an  additional  and  further  breach  of  said  writing 
obligatory,  the  plaintiff  says  that  during  the  time  the  said 
Carl  Deickmann  was,  and  was  acting  as,  such  circuit  clerk, 
to  wit,  from  the  eighth  day  of  December,  1895,  to  the  sev- 
enth day  of  Decemoer,  1896,  it  became  and  was  the  duty  of 
said  Carl  Deickmann,  as  such  circuit  clerk,  to  use  and  dis- 
pose of  the  $800  set  apart  by  the  county  board  of  Fayette 
county,  to  be  used  by  said  clerk  in  emploj'ing  his  necessary 
deputy  clerk  hire  in  said  office,  during  said  term,  economi- 
cally, and  it  became  his  duty  as  such  clerk  to  use  and 
expend  no  greater  part  thereof  for  such  deputy  clerk  hire 
than  was  reasonably  necessary  therefor.  Yet  the  plaintiff 
avers  that  the  said  Carl  Deickmann  could  have  obtained 
good  and  competent  deputy  hire  during  said  term  for  $35 
per  month;  but  that  said  Deickmann,  in  utter  disregard 
of  his  duty  as  such  clerk  in  the  premises,  and  with  intent 
to  injure,  damage  and  defraud  the  county  of  Fayette, 
wrongfully  and  collusively  paid  to  said  Lizzie  Thomas  the 
sum  of  $66.(y6  per  month  for  her  services  as  such  deputy 
clerk,  during  all  of  said  time  aforesaid,  and  that  her  serv- 
ices was  the  only  deputy  or  clerk  hire  employed  in  said 
office  during  saia  term.  To  the  damage  of  the  county 
of  Fayette  of  $400." 

The  demurrer  was  properly  sustained.  The  breach  does 
not  allege  that  he  could  have  employed  the  deputy  that  he 
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did  employ  for  $35  a  month,  and  that  he,  with  intent  to 
defraud,  etc.,  paid  her  $66.66  a  month.  We  do  not  under- 
stand the  law  to  be  that  a  clerk  in  selecting  his  deputies  is 
compelled  to  let  the  position,  as  contracts  are  let,  to  the 
lowest  bidder.  A  party  might  be  a  "  good  and  competent 
clerk,"  so  far  as  clerical  duties  only  are  involved,  and  yet 
not  a  desirable  or  suitable  person  to  come  in  contact  with 
people  generally  in  a  public  oflBice.  Honesty,  mutual  con- 
fidence, aflfability,  celerity  and  other  characteristics,  are 
naturally  and  properly  considered  by  any  sensible  public 
oflBcer  when  selecting  his  deputies,  as  well  as  mere  clerical 
competency. 

The  breach  assigned  is  not  broad  enough  to  cover  all 
the  qualifications  that  a  clerk  has  the  right  to  insist  upon 
in  choosing  his  deputy.  It  is  not  specific  enough,  through 
failing  to  allege  that  he  could  have  employed  the  deputy 
he  did  select  at  $35  a  month  instead  of  $66.66. 

The  clerk  employs  his  deputy  out  of  the  compensation 
allowed  by  the  county  for  deputy  hire.  The  county  neither 
selects  nor  pays  the  deputy.  It  follows,  therefore,  that  if 
the  deputy,  by  agreement  with  the  clerk,  receives  articles 
of  property  or  personal  services  in  part  payment,  without 
collusion  or  fraud,  that  it  is  nobody's  business  but  their 
own.    Judgment  afiirmed. 


Margaret  M,  Bainey  and  Joseph  T.  Bainey  v.  Isaac  N. 

Atwood. 

1.  EviDENCK — Determining  the  Weight  of, —The  personal  appearance 
of  the  witnesses  on  the  stand,  and  their  manner  in  testifying,  are  of  much 
value  in  determining  the  weight  to  be  given  to  their  testimony;  and  in 
this  respect  the  court  below  has  the  advantage  of  the  Appellate  Court 
in  determining  questions  of  fact. 

Mortgage  Foreclosure.-— Trial  in  the  Circuit  Court  of  Williamson 
County;  the  Hon.  Oliver  A.  Barker,  Judge,  presiding.  Hearing  and 
decree  for  complainant;  appeal  by  defendants.  Heard  in  this  court  at 
the  February  term,  1899.    Affirmed.    Opinion  filed  September  5, 1899. 
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W.  H.  Williams  and  W.  W.  Duncan,  attorneys  for  appel- 
lants. 

Clemens  &  Wardek,  attorneys  for  appellee. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery,  brottght  by  appellee  against 
appellants  and  one  Eichard  Thompson,  tQ  foreclose  a  mort- 
gage executed  by  appellants  to  appellee,  upon  eighty  acres 
of  land  in  Williamson  county,  to  secure  the  promissory  note 
of  appellant  Margaret  M.  to  appellee,  for  $500,  dated 
December  16,  1896.  and  due  one  year  after  date,  with  inter- 
est at  seven  per  cent.  The  land  was  the  property  of  Mar- 
garet M.,  who  was  the  wife  of  Joseph  T. 

The  respondents  answered  separately  —  Margaret  M. 
answering  that  the  consideration  of  the  note  was  the  com- 
pounding of  a  felony  by  Joseph  T.,  in  the  execution  of  a 
forged  mortgage  by  him  upon  the  same  lands,  and  the  pass- 
ago  of  it  to  appellee,  by  which  he  secured  of  appellee  $500 
in  money,  and  for  which  crime  he  was  arrested,  and  was  in 
the  custody  of  the  sheriff  of  the  county  at  the  time  of  the 
execution  of  the  mortgage  sought  to  be  foreclosed  in  this 
case.  The  answer  of  Joseph  T.  was  to  the  same  eflfect  as  to 
the  consideration  of  the  note,  and  further  averred  that  he 
was  insane. 

Replications  were  filed  to  the  answer,  and  all  of  the  evi- 
dence in  the  case  was  heard  and  taken  in  open  court,  and  a 
decree  rendered  in  favor  of  complainant  for  $561.25,  the 
amount  due  on  the  note,  and  that  $50  for  complainant's 
solicitor's  fees  be  taxed  as  costs,  both  sums,  with  the  other 
costs  in  the  case,  to  be  paid  within  thirty-five  days  from  the 
date  of  the  decree,  and  in  default,  the  land  be  sold  to  pay 
the  same. 

A  number  of  errors  have  been  assigned  on  the  record,  but 
none  are  noticed  in  the  brief  and  argument  of  appellant's 
counsel,  except  the  one  questioning  the  sufficiency  of  the 
evidence  to  sustain  the  decree  against  the  defense  set  up  in 
the  answer  of  appellant  Margaret  L.,  as  the  defense  of  in- 


243  Appellate  Courts  of  Illinois. 

Vol.  84.]  Rainey  t.  Atwood. 

sanity  of  appellant  Joseph  T.,  set  up  in  his  answer,  seems 
to  have  been  abandoned. 

That  appellant  Joseph  T.  Rainey  was  justly  indebted  to 
appellee  in  the  full  sum  for  which  the  mortgage  was  given, 
and  that  appellee  had  a  perfect  right  to  get  security  for  the 
money  if  he  could,  is  conceded  by  counsel  for  appellant;  and 
the  only  question  raised  is,  was  the  consideration  of  the 
mortgage  the  debt  which  Joseph  T.  owed  to  appellee,  or 
was  it  ^n  agreement  by  appellee  to  compound  a  felony,  with 
which  Joseph  T.  Rainey  was  charged  and  was  in  the  custody 
of  the  sheriflf  for  the  commission  of,  or  was  it  for  both  ? 

If  there  was  any  person  who  testified  in  the  case  that 
knew  just  what  the  real  consideration  was,  it  was  appellant 
Margaret  M.  Rainey,  whose  land  was  being  mortgaged,  and 
the  real  substance  of  her  testimony  is  summed  up  in  her 
answer  to  one  question,  put  to  her  by  her  counsel,  as  fol- 
lows : 

''  Well,  what  Judge  Harker  and  myself  want  to  know  is 
whether  or  not  you  would  have  signed  this  paper  if  it  hadn't 
been  to  get  him  out  of  jail  ?  " 

Answer.  "  Well,  I  don't  think  I  would,  if  I  had  any  time 
to  have  studied  over  it." 

This  was  not  evidence  of  what  the  consideration  of  the 
mortgage  really  was,  but  it  was  merely  her  opinion  as  to 
what  she  would  have  done  in  regard  to  executing  the  mort- 
gage after  she  had  more  thoroughly  thought  over  the  con- 
sequence to  herself.  It  was  an  afterthought.  Her  entire 
evidence  is  unsatisfactory,  possibly  because  of  her  illiteracy; 
but  whatever  the  cause,  it  was  far  from  convincing  that  the 
real  consideration  of  the  mortgage  was  the  compounding  of 
the  felony  of  her  husband. 

There  was  testimonv  of  two  or  more  witnesses  on  behalf 
of  appellants,  of  much  the  same  character  as  that  of  appel- 
lant herself.  On  the  other  hand,  the  son  of  appellee— who 
seems  to  have  attended  to  the  matter  on  account  of  the 
advanced  age  and  infirmity  of  his  father — testified  positively 
that  the  mortgage  was  given  to  secure  the  debt  of  Joseph 
T.  Rainey,  and  not  to  settle  the  criminal  prosecution;  and 
his  testimony  was  corroborated  in  important  particulars  by 
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the  justice  of  the  peace  who  took  the  acknowledgment  of 
the  mortgage,  and  by  the  State's  attorney  of  the  county. 

The  case  is  one  where  the  personal  appearance  of  the  wit- 
nesses on  the  stand,  and  their  manner  in  testifying  was  of 
much  value  in  determining  the  weight  to  be  given  to  their 
testimony;  and  as  the  court  below  had  the  advantage  of 
this  court  in  that  respect,  and  has  found  for  the  complainant, 
we  are  unable  to  say  that  its  finding  was  wrong,  and  there- 
fore the  decree  is  affirmed. 


Jewell  Belting  Co.  t.  Rogers,  Brown  &  Meacbam^  in 
the  Matter  of  Assignment  of  the  Todd  Pulley  &  Shaft- 
ing Works. 

1.  Corporations— -flcf tow*  of  Directors  in  Giving  Joint  Notes  Not 
Ultra  Vires. — The  action  of  the  stockholders  of  a  corporation  in  making 
joint  notes  with  another  corporation  for  an  indebtedness  in  which  both 
corporations  are  jointly  interested,  and  which  was  incurred  for  goods 
received  by  both  corporations,  is  not  an  act  ultra  vires, 

2.  Consideration — Extension  of  Time, — An  extension  of  the  time  of 
payment  of  a  sum  of  money  due,  is  a  sufficient  consideration  for  the 
execution  of  a  promissory  note  for  the  amount. 

8.  Voluntary  Assignments— Practice  in  the  County  Courts,— '^ro- 
caedings  in  the  County  Courts  in  cases  of  voluntary  assignments  are, 
in  the  nature  of  proceedings  in  chancery,  regulated  by  statute. 

Proceedings  In  Tolantary  Assignment.- Appeal  from  the  County 
Court  of  St.  Clair  County;  the  Hon.  Frank  Perrin,  Judge,  presiding. 
Heard  in  this  court  at  the  February  term,  1899.  Reversed  and  remanded 
with  directions.    Opinion  filed  September  5,  1899. 

Statement.— The  Todd  Pulley  &  Shafting  Works,  on 
the  19th  day  of  April,  A.  D.  1898,  made  an  assignment  to 
George  F.  McNulty,  assignee.  On  the  second  day  of  May, 
A.  D.  1898,  the  assignee  filed  his  inventory,  showing  assets 
designated  as  good,  to  the  amount  of  $17,408.67,  doubtful 
book  accounts,  $8,968.57,  and  chattel  property,  under  chat- 
tel mortgage,  amounting  to  $4,480.     Upon  due  notice  for 
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the  filing  of  claims,  the  claim  of  the  Jewell  Belting  Com- 
pany, in  the  sum  of  $11,564.91,  and  that  of  Rogers,  Brown 
&  Meacham,  in  the  sum  of  $8,290.93,  with  other  claims, 
were  filed.  The  claim  of  the  Jewell  Belting  Company  was 
represented  by  six  notes,  each  for  the  sum  of  $1,861.87,  due 
respectively  two,  four,  six,  eight,  ten  and  twelve  months 
after  date  May  17,  1898,  with  interest  at  six  per  cent,  and 
signed  by  Todds  <fe  Stanley  Mill  Furnishing  Co.,  per  Chas. 
A.  Todd,  Treas.,  and  Todd  Pulley  &  Shafting  Works,  per 
H.  Stanley,  Pres.  To  the  claim  of  the  Jewell  Belting  Co. 
Rogers,  Brown  &  Meacham  jfiled  the  following  objections, 
which  were  sustained  by  the  court,  and  an  appeal  taken  from 
that  decision : 

1.  Each  of  the  said  notes  purporting  to  be  signed  by  the 
Todd  Pulley  &  Shafting  Works,  per  H.  Stanley,  Pres.,  were 
executed  and  signed  by  him  without  authority  from  the 
said  Todd  Pulley  &  Shafting  Works. 

2.  The  said  notes  were  executed  by  said  Todd  Pulley  & 
Shafting  Works,  if  executed  at  all,  not  as  principal  maker, 
but  as  surety,  and  the  Todd  Pulley  &  Shafting  Works  had 
no  authority  to  sign  said  notes  as  surety. 

3.  There  was  no  consideration  moving  to  the  said  Todd 
Pulley  &  Shafting  Works,  for  the  execution  of  the  said 
notes,  or  either  of  them,  but  the  same  were  executed  merely 
as  accommodation  to  the  Todds  &  Stanley  Mill  Furnishing 
Company,  as  principal  thereof,  and  the  said  Todd  Pulley  & 
Shafting  Works  had  no  power  or  authority,  under  its  char- 
ter or  otherwise,  to  make  the  said  notes  for  that  purpose; 
and  the  objectors  aver  that  the  said  Jewell  Belting  Com- 
pany, at  the  time  it  received  the  said  notes,  knew  the  facts 
before  stated. 

4.  The  said  notes  were  given  for  goods,  wares  and  mer- 
chandise furnished  by  the  Jewell  Belting  Company  to  the 
Todds  &  Stanley  Mill  Furnishing  Company,  and  there  was 
no  consideration  for  their  execution  by  the  said  Todd  Pul- 
ley &  Shafting  Works. 

The  Todd  Pulley  &  Shafting  Works  was  incorporated 
under  the  laws  of  Illinois,  and  under  its  charter  had  power 
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to  manufacture  and  deal  in  iron  and  other  castings  and 
tools,  to  build  machinery  and  to  sell  machinery  on  com- 
mission, and  to  carry  on  the  business  of  a  foundry  in  all  its 
departments. 

The  Todds  &  Stanley  Mill  Furnishing  Company  was  a  Mis- 
souri corporation,  and  had  power  to  deal  in  and  buy  and 
sell,  as  agents  or  factors,  all  kinds  of  machinery  and  mill 
supplies,  to  manufacture  and  sell  castings,  etc.  Prior  to 
March  17, 1898,  the  Jewell  Belting  Company  shipped  to  the 
Todds  &  Stanley  Mill  Furnishing  Company  leather  belting 
to  the  amount  of  about  twelve  thousand  dollars  ($12,000). 
We  think  the  evidence  shows  this  to  have  been  a  consign- 
ment  to  the  company  as  a  factor,  or  agent,  and  not  a  sale. 

A  part  of  the  belting  so  consigned  by  the  Jewell  Belting 
Company  to  the  Todds  &  Stanley  Mill  Furnishing  Co.  was 
used  by  the  Todd  Pulley  &  Shafting  Works,  upon  its  ma- 
chinery, at  its  factory  in  East  St.  Louis,  and  part  of  it  seems 
to  have  been  used  by  the  Todd  Pulley  &  Shafting  Works 
to  fill  orders  which  that  corporation  received  from  its  cus- 
tomers for  leather  belting.  The  remainder  of  these  con- 
signed goods  were  sold  by  the  Todds  &  Stanley  Mill 
Furnishing  Company,  but  the  proceeds  realized  by  it  from 
their  sale  were  not  remitted  to  the  Jewell  Belting  Company. 
Some  of  the  proceeds  were  used  in  running  the  Mill  Furnish- 
ing Company  and  some  in  running  the  Pulley  &  Shafting 
Company. 

In  March,  1898,  the  secretary  of  the  Jewell  Belting  Com- 
pany came  to  St.  Louis,  and  was  informed  by  Stanley,  pres- 
ident of  both  corporations,  that  about  $12,000  of  its 
consigned  goods  had  been  sold  by  the  Todds  &  Stanley  Mill 
Furnishing  Company,  and  that  the  proceeds  had  been  used 
for  the  pay  rolls  and  expenses  of  the  two  companies. 
Thereupon  the  secretary  of  the  Jewell  Belting  Company 
requested  that  the  two  companies  should  execute  their  joint 
notes  to  the  Jewell  Belting  Company  for  the  belting.  A 
meeting  of  the  stockholders  of  the  Todd  Pulley  &  Shaft- 
ing Works  was  then  called,  on  the  17th  day  of  March,  1893, 
at  which  all  of  the  stock  of  the  company  was  represented, 
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and  the  stockholders  then  unanimously  adopted  a  resolution 
authorizing  the  execution  of  these  six  notes.  The  indebt- 
edness to  the  Jewell  Company  was  then  due,  but  the  secre- 
tary of  the  company  agreed  to  extend  the  time  for  paying 
said  indebtedness  by  taking  six  notes  therefor,  one  matur- 
ing every  two  months.  Thereupon  the  said  notes  were 
drawn  up  and  executed  by  the  two  corporations  and  deliv- 
ered to  the  Jewell  Belting  Company.  At  this  time  both 
corporations  were  in  a  solvent  condition,  and  said  notes 
were  executed  in  good  faith. 

The  stockholders  in  these  two  corporations  were  the  same 
persons,  to  wit:  Henry  Stanley,  Charles  Todd,  E.  C. 
Teuscher,  George  Todd  and  Mrs.  Washington  Todd. 
Henry  Stanley  was  president  of  both  corporations.  E.  C. 
Teuscher  was  vice-president  and  secretary  of  both,  and 
Charles  Todd  was  treasurer  of  both.  They  used  the  same 
ofSce  in  Missouri,  and  the  pLant  or  factory  in  Illinois  was 
owned  jointly  by  the  two  corporations,  but  the  books  were 
so  kept  that  each  company  could  designate  its  own 
property. 

Frkderick  N.  Judson  and  John  F.  Green,  attorneys  for 
appellant. 

Charles  W.  Thomas,  attorney  for  appellees. 

Mr.  Presiding  Justice  Worthington  delivered  the  opin- 
ion of  the  court. 

In  addition  to  the  exhibits,  all  the  evidence  in  this  case  is 
the  testimony  of  Charles  A.  Todd,  treasurer  of  both  cor- 
porations ;  Henry  Stanley,  president  of  both,  and  Emile  C. 
Teuscher,  vice-president  and  secretary  of  both.  Henry 
Stanlev  testified,  as  abstracted : 

"  The  claim  of  the  Jewell  Belting  Company  originated 
with  a  consignment  of  goods  by  the  Jewell  Belting  Com- 
pany to  the  Todds  &  Stanley  ilill  Furnishing  Company ; 
that  the  Todds  &  Stanley  Mill  Furnishing  Company  got 
behind  with  the  Jewell  Belting  Company  and  used  the 
money  realized  from  the  sale  of  the  goods  m  both  concerns, 
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as  they  were  both  intimately  connected;  that  the  goods 
consisted  of  leather  belting,  and  were  sent  to  the  Toads  & 
Stanley  Mill  Furnishing  Company,  to  be  sold  by  that  com- 

?iny,  for  the  account  of  the  Jewell  Belting  Company, 
he  goods  were  sold  to  their  customers,  and  the  money  was 
collected  and  used  for  the  necessities  of  the  two  concerns; 
that  is,  the  Todd-Stanley  Company  and  the  Todd  Pulley 
&  Shafting  Works.  The  goods  were  consigned  by  the 
Jewell  Belting  Company  to  the  Todds  &  Stanley  Mill  Fur- 
nishing Company,  to  be  sold  by  that  company  on  commis- 
sion, and  they  were  so  sold  to  various  parties,  and  with  the 
money  that  arose  from  the  sale  of  these  goods,  both  the 
corporations  were  run,  some  of  the  money  that  arose  from 
the  sale  of  these  goods  being  used  for  the  purpose  of  oper- 
ating the  Todd  JruUey  &  Shafting  Works,  and  some  for 
the  purpose  of  operating  the  Toads  &  Stanley  Mill  Fur- 
nishing Company ;  that  a  part  of  the  leather  belting  so 
sent  by  the  Jewell  Belting  Company  was  used  by  the  Todd 
Pulley  &  Shafting  Works  upon  their  own  machinery,  the 
belting  being  conveyed  by  the  Todds  &  Stanley  Mill  Fur- 
nishing Conapany  tothe  "fodd  Pulley  &  Shafting  Works." 
*  *  *  "  That  under  the  contract  between  the  Jewell 
Belting  Company  and  the  Todds  &  Stanley  Mill  Furnishing 
Company,  the  Todds  &  Stanley  Mill  Furnishing  Company 
was   to  account  to  the  Jewell  Belting  Company  for  all 

foods  sold  under  the  contract;  but  the  Todd  Pulley  & 
hafting  Works  also  signed  these  notes  because  it  received 
a  part  of  the  money  for  which  the  Jewell  Belting  Com- 
pany's goods  were  sold  ;  that  he  could  not  tell  exactly  how 
much  of  the  money  the  Todd  Pulley  &  Shafting  Works 
received,  but  it  got  a  good  deal  of  it ;  that  the  two  con- 
cerns were  practically  run  as  one ;  one  company  would  get 
paper  discounted,  and,  with  the  money  so  received,  the  lia- 
oilities  of  both  companies  would  be  paid ;  and  whenever 
one  company  had  money  and  the  other  nad  none,  the  money 
on  band  would  be  used  for  both  companies ;  that  he  coufd 
not  tell  just  how  much  of  the  money  received  by  the  Todds 
&  Stanley  Mill  Furnishing  Company  from  sales  of  the 
Jewell  Company's  goods  was  so  used  by  the  Todd 
Pulley  &  Shafting  Works;  he  could  only  guess  at  it;  but 
from  the  general  idea  he  had  of  it,  he  thought  the  money 
was  used  about  half  and  half  for  each  company." 

The  witness  further  testified  that  he  could  not  tell  the 
exact  condition  of  the  accounts  between  the  two  companies; 
that  the  books  might  show  it,  but  that  it  was  a  complicated 
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account.  Upon  cross-examination  he  stated  "  that  the  rea- 
son ho  could  not  individualize  the  money  was  because  the 
two  corporations  were  run  practically  as  one  whenever  their 
mutual  interest  required  it;  that  they  had  the  same  stock- 
holders and  the  same  officers;  that  at  the  time  these  notes 
were  executed  there  was  no  apprehension  of  the  insolvency 
of  either  corporation;  both  expected  to  go  on  and  do  business, 
and  whatever  was  done  was  done  in  good  faith." 

Emile  C.  Teuscher  testified  "  that  the  two  concerns  were 
practically  one,  but  their  corporate  capacities  were  sepa- 
rate." 

The  following  is  a  copy  of  the  resolution  of  the  stock- 
holders authorizing  the  making  of  the  notes  in  evidence, 
and  was  drawn  by  Mr.  Watts,  acting  as  attorney  for  both 
companies : 

"  Special  Stockholders'  Meetiko  No.  14. 
Office  of  the  Todd  Pulley  &  Shafting  Works. 

East  St.  Louis,  III.,  March  17,  1898. 
"At  a  stockholders'  meeting  of  this  company,  this  day 
held,  at  which  all  of  the  stock  of  the  company  was  legally 
represented,  it  was  unanimously  agreed,  aiter  motion  duly 
made  and  seconded,  and  voted  upon,  that  this  corporation 
should  make  joint  notes  with  the  Todds  &  Stanley  Mill  F. 
Co.,  of  St.  Louis,  Mo. ,  in  favor  of  the  Jewell  Belting  Company, 
of  Hartford,  Connecticut,  to  the  amount  of  twelve  thousand 
dollars  or  less.  The  reason  of  this  action  by  the  stock- 
holders of  the  company  is  the  fact  that  the  stockholders  in 
the  above  mentioned  two  corporations  are  jointly  inter- 
ested, and  that  this  corporation  has  received  a  part  of  the 
goods  and  benefits  for  which  these  notes  were  given.  Ad- 
journment. There  being  no  further  business,  the  meeting, 
on  motion,  adjourned. 

Emile  C.  Teuscher,  Sec." 

When  the  notes  to  the  Jewell  Company  were  given  the 
indebtedness  was  due,  and  by  the  acceptance  of  these  notes 
the  time  of  payment  was  extended  for  two,  four,  six,  eight, 
ten  and  twelve  months,  according  to  the  terms  of  the  notes 
respectively.  Part  of  the  belting  was  delivered  by  the  Fur- 
nishing Company  directly  to  the  Pulley  Company,  and  used 
by  it,  and  the  proceeds  of  the  sale  of  the  remainder  shared 
by  both  companies.    The  intimate  relations  of  both  com- 
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panics,  as  shown  by  the  evidence,  practically  made  an 
extension  of  time  for  payment  to  one  company  an  ex- 
tension to  the  other.  Both  shared,  as  the  evidence  appears, 
in  the  benefits  derived  from  the  belting  furnished  by  the 
Jewell  Company  to  the  Furnishing  Company  to  be  sold  on 
commission.  Both  companies,  through  their  officers  being 
the  same,  knew  on  what  terms  and  conditions  this  belting 
was  consigned.  Treating  both  corporations  as  separate 
and  distinct,  so  far  as  the  record  discloses,  the  Todd  Pulley 
&  Shafting  Company  owed  the  Todds  &  Stanley  Mill  Fur- 
nishing Company  for  so  much  of  the  belting  as  it  had  used 
or  disposed  of,  and  the  account  was  due.  By  the  execution 
of  these  notes,  it  secured  an  extension  of  time  to  the  extent 
of  this  indebtedness,  at  least,  which  extension  was  a  valid 
consideration  on  its  part  for  the  execution  of  the  notes. 
Harris  v.  Harris,  180  111.  157. 

Under  all  the  facts  in  the  case,  we  think  the  action  of  tlie 
stockholders,  at  their  meeting  March  17,1898,  cited  sup^'a^ 
was  not  ultra  vireSy  and  that  there  was  valid  consideration 
for  the  notes  moving  to  both  corporations  as  signers. 

The  objection,  that  this  proceeding  is  in  the  nature  of  an 
action  at  law,  and  no  propositions  of  law  having  been  sub- 
mitted, and  no  exceptions  taken  to  the  introduction  of  tes- 
timony or  to  the  finding  of  the  court,  is  not  well  taken. 

The  proceedings  in  the  County  Court  in  cases  of  volun- 
tary assignment  are  in  the  nature  of  proceedings  in  chan- 
cery, regulated  by  statute  in  the  County  Court.  Union 
Trust  Co.  V.  Trumbull,  137  111.  146;  Farwell  v.  Patterson, 
76  111.  App.  601. 

Judgment  reversed  and  case  remanded,  with  directions 
to  allow  claim.  i 


Mei^ehants'  National  Ins.  Co.  v.  J.  E.  Pearce. 

1 .  Practice— .FV/tn(7  Additional  Ptecw.— In  an  action  upon  a  policy  of 
insurance  containing  conditions  upon  which  the  policy  becomes  void,  it 
is  error  to  refuse  a  motion  for  leave  to  file  an  additional  plea  alleging 
a  breach  of  a  condition,  presenting  a  complete  defense  to  the  action,  and 
not  raised  by  the  pleas  already  on  file. 


256  Appellate  Courts  of  Illinois. 

Vol.  84.]  Merchants'  National  Ins.  Co.  v.  Pearce. 

2.  ADBnssiONS — Evidence  of.  When  Proper.—Jn  an  action  upon  a 
policy  of  insurance,  where  the  cost  of  the  articles  destroyed  is  so  involved 
under  the  issues  as  to  make  testimony  of  such  cost  competent,  it  is  error  to 
exclude  evidence  of  admissions  regarding  the  price  paid  by  the  insured 
for  articles  destroyed. 

8.  Waiver — Of  Conditions  Must  be  Pleaded, — Under  a  plea  alleging 
a  breach  of  the  conditions  in  a  policy  against  keeping  or  using  gasoline 
on  the  premises,  the  plaintiff  filed  only  a  traverse.  Under  this  state  of 
the  pleadings  it  was  error  to  admit  testimony  tending  to  show  that  the 
agent  of  appellant  knew  the  fact,  at  the  time  the  policy  was  issued  and 
delivered,  that  gasoline  was  so  kept,  and  had  given  appellee  permission 
to  keep  it.  Where  a  waiver  is  relied  upon  it  should  be  raised  in  some 
proper  way  by  the  pleadings. 

Assampsit,  on  a  policy  of  insurance.  Trial  in  the  Circuit  Court  of 
Saline  County;  the  Hon.  Alonzo  K.  Vickkrs,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  February  term,  1899.  Reversed  and  remanded.  Opinion 
filed  Sepember  5, 1899. 

J.  Aaron  Adams  and  W.  F.  Scott,  attorneys  for  appel- 
lant. 

Choisser,  Whitley  &  Choisser,  attorneys  for  appellee. 

Mb.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  in  the  Circuit  Court  of 
Saline  County,  by  appellee  against  appellant,  on  an  insur- 
ance policy  to  recover  for  loss  by  fire.  Trial  by  jury.  Ver- 
dict and  judgment  in  favor  of  appellee  against  appellant 
for  $600. 

The  declaration  is  in  the  usual  form,  and  the  policy  and 
conditions  are  set  out  in  haec  verba.  The  property  insured 
was  "saloon  stock  and  fixtures."  The  policy  contained 
many  conditions;  among  them  were  the  following : 

"  This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  fact 
or  circumstance  concerning  the  insurance  or  the  subject 
thereof;  or  if  the  interest  of  the  insured  in  the  property  is 
not  truly  stated  herein,  or  in  case  of  fraud  or  false  swearing 
by  the  insured  touching  any  matter  relating  to  this  insur- 
ance or  the  subject  thereof,  whether  before  or  after  the 
loss." 
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"  This  entire  policy  shall  be  void  *  *  *  if  there  be 
kept,  used  or  allowed,  on  the  above  described  premises, 
*    *    *    gasoline." 

•*  This  entire  policy  shall  be  void  *  *  *  if  the  sub- 
ject of  insurance  be  or  become  incumbered,  voluntarily  or 
by  operation  of  law,  except  for  taxes;  *  *  *  or  if  any 
change  other  than  bv  death  of  the  insured  take  place  in  the 
interest,  title,  incumbrance,  occupation  or  possession  of  the 
subject  of  insurance,  whether  by  legal  process,  judgment  or 
by  voluntary  act  of  the  insured  or  otherwise."     *    *    * 

To  the  declaration  appellant  pleaded  ^non-assumpsit,  and 
two  special  pleas — one  alleging  a  breach  of  the  first  above 
quoted  condition,  in  which  plea  it  is  averred  as  follows  : 

"That  after  the  alleged  fires  and  loss  the  plaintiff  in  his 
purported  proofs  of  loss,  subscribed  and  sworn  to  by  him 
and  furnished  to  the  defendant,  for  the  purpose  of  deceiv- 
ing and  defrauding  the  defendant,  falsely  swore  that  he  had 
by  the  alleged  fire,  among  other  things,  lost  a  mirror,  back 
bar,  counter,  sink,  beer  chest,  stove  and  pipe,  and  that  at 
the  time  of  the  fire  the  actual  cash  value  of  said  property 
was  respectively  as  follows:  The  mirror,  $215;  back  bar, 
850;  counter,  $50;  sink,  $20;  beer  chest,  $C5,  and  stove  and 
pipe,  $20;  whereas,  in  truth  and  in  fact,  each  and  all  of  said 
sworn  valuations  were  greatly  in  excess  of  the  actual  cash 
value  of  said  articles  of  properly  at  the  time  of  said  fire, 
and  said  values  were  so  falselj''  sworn  to  in  excess  of  the 
actual  cash  value  for  the  purpose  of  deceiving  and  defraud- 
ing the  defendant  by  means  of  such  false  swearing;  and  by 
reason  of  such  false  swearing  the  said  policy  of  insurance 
has  become  and  is  null  and  void,  and  no  recovery  can  be 
bad  thereon  by  the  plaintiff  against  the  defandant  for  any 
loss  or  damage  whatever." 

And  the  other  alleging  a  breach  of  the  condition  second 
above  quoted,  in  which  plea  it  is  averred : 

"  That  after  the  making  and  delivery  of  said  policy  to  the 

Elaintiff,  and  before  and  at  the  time  of  the  fire,  the  plaintiff 
ept  gasoline  on  said  premises  described  in  said  policy  of 
insurance;  and  by  reason  of  the  keeping  of  said  srasoline  on 
said  premises,  as  aforesaid,  by  the  plaintiff,  said  policy  of 
insurance  has  become  and  is  null  ana  void,  and  no  recovery 
can  be  had  thereon  by  the  plaintiff  against  the  defendant 
for  any  loss  or  damage  whatever." 

Vol.  LXXXIV  17 
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Issue  was  joined  upon  all  of  these  pleas,  and  before  the 
trial  commenced  appellant  presented  to  the  court,  and 
moved  the  court  for  leave  to  file,  two  additional  special 
pleas,  one  allegino^  a  breach  of  the  condition  third  above 
quoted,  in  which  plea  it  is  averred  : 

"That  during  the  continuance  of  said  policy,  the  plaint- 
iff incumbered  tlie  subject-matter  of  said  insurance  by  a 
bill  of  sale,  or  chattel  mortgage  to  one  N.  J.  Brooks,  for  a 
large  sum  of  money,  to  wit,  the  sum  of  $1,000,  to  indemnify 
the  said  Brooks  for  any  loss  or  damage  he  might  sustain  by 
having  signed  the  bond  of  the  plamtiff  as  a  dramshop 
keej>er;  and  by  reason  of  such  bill  of  sale  or  incumbrance 
tlie  said  insurance  policy  has  become  and  is  null  and  void, 
and  no  recovery  can  be  had  thereon  by  the  plaintiff  against 
the  defendant  for  anv  loss  or  damage." 

The  court  denied  the  motion  and  refused  to  allow  the 
appellant  to  file  such  plea. 

This  plea  set  up,  in  apt  tinje  and  in  due  form,  a  full  and 
legally  sufficient  defense,  and  we  fail  to  find  in  the  record 
any  valid  reason  why  appellant  should  not  have  been 
allowed  to  file  it  and  to  present  the  defense  set  up  therein. 
The  refusal  by  the  court  to  allow  the  appellant  to  file  this 
plea  and  to  make  such  defense  is  error. 

It  is  urged  by  counsel  for  appellant  that  the  court  erred 
in  refusing  to  allow  it  to  file  its  other  additional  special  plea 
tendered.  That  plea  alleges  also  a  breach  of  the  first  above 
quoted  condition  in  the  policy,  and  so  far  as  it  raises  any 
material  traversable  issue,  the  same  is  embraced  in  the  plea 
upon  that  subject,  which  had  been  filed  by  appellant,  and 
upon  which  issue  had  been  joined  before  the  last  plea  was 
tendered.  We  are  of  opinion  there  was  no  material  error 
in  the  refusal  by  the  court  to  allow  appellant  to  file  this 
plea  tendered. 

Appellant  had  taken  the  deposition  of  one  Albert  Fair- 
field, and  on  motion  of  appellee  the  court  suppressed  certain 
parts  of  that  deposition  in  which  Fairfield  detailed  a  con- 
versation which  he  deposed  had  passed  between  himself 
and  appellee,  wherein  appellee  stated  he  had,  some  years 
ago,  bought  for  $75,  certain  fixtures  destroyed  by  fire  and 
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for  which  he  claimed  on  the  trial  a  loss  of  $310,  and  which 
he  swore  in  his  proof  of  loss  had  actually  cost  him  $310. 

While  the  cost  of  the  articles  destroyed  was  not  directly 
in  issue,  and  was  not  in  itself  material,  the  honesty  and 
honafifles  of  appellee's  claim  for  the  amount  demanded  by 
him  for  his  loss,  the  truthfulness  of  his  sworn  proof  of  loss, 
and  the  proper  weight  and  credit  to  be  given  to  him,  as  a 
witness  in  the  case,  were  all  so  involved  under  the  issues,  as 
made  up  in  this  case,  and  made  testimony  of  such  admis- 
sions on  his  part  competent.  The  court  erred  in  suppressing 
the  parts  of  the  deposition  complained  of. 

Appellant  contends  that  the  mirror,  back  bar,  counter, 
sink,  beer  chest,  beer  faucets,  and  such  like,  are  not  fixtures. 
Many  authorities  are  cited  and  quoted  upon  the  question 
of  what  are  fixtures  and  what  are  not  fixtures,  and  it  is 
urged  that  the  court  erred  in  admitting  evidence  of  the  loss 
and  value  of  such  articles.  It  is  not  necessary  in  this  case 
for  us  to  examine  into  and  discuss  the  question  of  what  is  or 
is  not  generally  included  within  the  legal  meaning  of  the 
term  fixtures.  The  evidence  clearly  shows  in  this  case  that 
these  identical  articles  were  insured  by  appellant  and  were 
by  it  designated  in  its  policy  as  "  saloon  fixtures."  This 
error  is  not  well  assigned. 

To  appellant's  plea  alleging  a  breach  of  the  conditions  in 
the  policy  against  keeping  or  using  gasoline  on  the  premises 
appellee  filed  only  a  traverse.  Simply  denied  that  he  did 
keep  gasoline  on  the  premises.  Under  this  state  of  the 
pleadings,  the  court  admitted  testimony  tending  to  show 
that  the  agent  of  appellant  knew  the  fact,  at  the  time  policy 
was  issued  and  delivered,  that  gasoline  was  so  kept,  and  had 
given  appellee  permission  to  keep  it.  This  was  error.  If 
appellee  relied  u|on  waiver  or  consent  he  should  have 
raised  such  issue  in  some  proper  way  in  his  pleadings. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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Illinois  Central  Railroad  Co.  y.  The  People,  nse  of,  etc. 

1.  Remedies— **  Pcrjion  Aggriet^ed**—- One  Satisfaction, —  A  party 
aggrieved  should  have  but  one  satisfaction  for  his  grievance. 

2.  Former  Recovery— il/aj/  he  Pleaded  in  Bar.— Where  a  contro- 
verted matter  has  been  adjudicated  in  a  former  suit  between  the  parties, 
its  adjudication  is  conclusive  of  the  same  question  in  a  subsequent  suit. 

8.  Statutes— Construction  of  Sec.  36,  Act  of  187 J^,  Fencing  and  OpeV' 
ating  Railroads. — Under  section  36,  of  the  act  of  1874,  entitled  **  An  act 
in  relation  to  fencing  and  operating  railroads,"  and  providing  that  if  any 
railroad  coi-poration,  or  any  of  its  agents,  servants  or  employes,  violate 
the  provisions  of  the  act,  they  shall  be  liable  to  a  fine  of  not  less  tha  n 
$10  nor  more  than  $200,  to  be  recovered  in  an  action  of  debt  in  the  name 
of  the  people  of  the  State  of  Illinois,  for  the  use  of  any  person  aggrieved, 
before  any  court  of  competent  jurisdiction.  The  person  aggrieved,  hav- 
ing once  recovered  compensation  for  the  injury,  can  not  thereafter 
recover  the  statutory  penalty. 

Debt,  for  a  statutory  penalty.  Trial  in  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  William  Hartzell,  Judge,  presiding.  Verdict  of 
guilty  and  judgment;  appeal  by  defendant  Heard  in  this  court  at 
the  February  term,  1899.  Reversed  and  remanded.  Opinion  filed  Sep- 
tember 5,  1899. 

« 

G.  A.  &  V.  K.  KoERNER,  attorneys  for  appellant. 
W.  WiNKLEMAN,  attorney  for  appellee. 

Opinion  per  Curiam. 

This  was  an  action  of  debt,  brought  in  the  name  of  the 
people  of  the  State  of  Illinois,  for  the  use  of  George  Biehl, 
against  the  Illinois  Central  Kailroad  Company,  to  recover 
the  penalty  provided  by  statute  for  the  failure  of  said  com- 
pany to  ring  a  bell  or  sound  a  whistle  at  a  certain  highway 
crossing  in  St.  Clair  county,  by  reason  of  which  violation 
Biehl  claims  he  was  injured  in  his  person  and  property. 

Trial  was  by  jury.  Verdict  finding  appellant  guilty  and 
fixing  the  fine  at  $50.    Judgment  on  the  verdict. 

The  defense  sought  to  be  made  by  appellant  in  the  Cir- 
cuit Court  was  that,  prior  to  the  commencement  of  this  suit, 
Biehl  had  brought  an  action  of  trespass  on  the  case  against 
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appellant  to  the  April  term,  1897,  of  the  St.  Clair  County 
Circuit  Court,  and  recovered  therein  a  judgment  for  $100 
and  costs,  for  the  injury  sustained  by  him  on  account  of 
the  failure  of  appellant  to  ring  the  bell  or  sound  the  whistle 
on  the  occasion  complained  of,  which  is  the  same  grievance 
set  up  in  this  suit;  that  said  judgment  and  costs  were  fully 
paid  and  said  grievance  thereby  satisfied. 

Appellant  properly  set  up  this  defense  by  special  pleas, 
to  which  the  court  sustained  demurrers,  and  appellant  duly 
excepted.  The  statute  upon  which  this  suit  is  based  is  as 
follows: 

"  Every  railroad  corporation  shall  cause  a  bell  of  at  least 
thirty  pounds  weight,  and  a  steam  whistle,  placed  and  kept 
on  each  locomotive,  and  shall  cause  the  same  to  be  rung  or 
whistled  by  the  engineer  or  fireman  at  the  distance  or  at 
least  eighty  rods  from  the  place  where  the  railroad  crosses 
or  intersects  any  public  highway,  and  jshall  be  kept  ring- 
ing or  whisthng  until  such  highway  is  reached." 

"  If  any  railroad  corporation,  or'  any  of  its  agents,  serv- 
ants or  employes,  shall  violate  any  of  the  provisions  of 
this  act,  such  corporation,  agent,  servant  or  employe,  sev- 
erally, unless  otherwise  provided  herein,  shall  be  liable  to  a 
fine  of  not  less  than  $10  nor  more  than  $200,  to  be  recov- 
ered in  an  action  of  debt,  in  the  name  of  the  people  of  the 
State  of  Illinois,  for  the  use  of  any  person  aggrieved,  before 
any  court  of  competent  jurisdiction." 

The  Appellate  Court  of  the  Third  District  has  lately  had 
this  statute  before  it  for  construction.  In  Wabash  Rail- 
road Company  v.  The  People  of  the  State  of  Illinois,  for 
the  use  of  Mary  L.  Elliott,  78  111.  App.  268,  it  is  said: 

"  As  one  of  the  grounds  for  reversal,  it  is  urged  that  the 
usee,  having  recovered  a  judgment  for  the  injuries  sustained 
by  her,  anu  the  judgment  having  been  paid,  she  can  not  re- 
cover, in  the  name  of  the  people,  for  her  use,  the  statutory 
penalty. 

"  It  is  an  old  and  familiar  rule  of  law  that  a  party  ag- 

frieved  should  have  but  one  satisfaction  for  his  grievance, 
t  is  equally  familiar  that  where  a  controverted  matter  has 
been  adjudicated  in  a  former  suit  between  the  parties,  its 
adjudication  is  conclusive  of  the  same  question  m  a  subse- 
quent suit.  The  substance  of  the  contention  of  counsel  for 
the  usee  is  that  a  party  aggrieved  by  the  failure  of  a  rail- 
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road  company  to  observe  an  ordinance  limiting  the  speed 
of  trains,  has  two  remedies,  and  may  have  two  satisfac- 
tions for  the  injury  done  him.  Certainly,  before  a  court 
would  be  warranted  in  placing  such  a  construction  upon  a 
statute,  that  an  aggrieved  party  could  have  two  satisfac- 
tions for  the  same  injury,  the  language  of  the  statute  should 
clearly  and  unequivocally  manifest  such  intent." 

The  conclusion  reached  in  the  cited  case  is  that  the  "  per- 
son aggrieved,"  having  once  recovered  compensation  for 
the  injury,  can  not  thereafter  recover  the  statutory  pen- 
alty. 

Accepting  this  construction  of  the  statute  as  correct,  it 
follows  that  appellants'  pleas  set  up  a  good  defense,  and  the 
court  erred  in  sustaining  the  demurrers  to  them. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


^  Chattel  Mortgaqb. 

Sum.  $210"— is  sufficient. 


Jesse  French  Piaiio  &  Organ  Co.  v.  John  Meehan. 

1.  Chattel  'hloRTQAOES— Sufficiency  of  Justice's  Certificate.—The 
entry  in  the  justice's  docket,  at  the  time  of  making  the  acknowledg- 
ment of  a  chattel  mortgage,  as  follows— 

**  Wm.  R.  Lammert  and  Anna  Lammert, 

Mortgagors. 

V. 

Jesse  French  Piano  and  Organ  Co., 

Mortgagees. 

2.  Same— Xeflw/  Effect  of  the  Words  *•  Signed,  Sealed  and  Delivered,'* 
— A  certificate  that  a  chattel  mortgage  was  signed,  sealed  and  delivered 
is,  in  legal  effect,  a  certificate  that  it  was  acknowledged. 

8.  Same — Mistakes  of  the  Justice. — Where  a  chattel  mortgage  is 
drawn  in  proper  form,  duly  acknowledged,  as  required  by  statute,  and 
placed  on  record,  the  mere  fact  that  the  justice  did  not  make  a  proper 
entry  on  his  docket  can  not  invalidate  it. 

Bepleyln.— Trial  in  the  Circuit  Court  of  Madison  County;  the  Hon. 
Martin  W.  Scharfer,  Judge,  presiding.  Finding  and  judgment  for 
defendant;  error  by  plaintifif.  Heard  in  this  court  at  the  February 
term,  1899.  Reversed  and  judgment  for  the  plaintiff  in  error  entered 
in  this  court.    Opinion  filed  September  5,  1899. 

Silas  Cook,  attorney  for  plaiutiflf  in  error. 
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Bdrboughs  &  Bao.,  attornevs  for  defendant  in  error. 

Mb.  Presiding  Justice  Wobthinoton  delivered  the  opin- 
ion of  the  court 

Plaintiff  in  error  replevied  a  piano  under  a  chattel  mort- 
gage, from  John  Meehan,  a  constable,  who  had  levied  on  it 
upon  an  execution  against  the  mortgagors. 

The  facts  in  the  case  were  stipulated.  Trial  by  the  court. 
Judgment  for  defendant  in  error. 

The  only  question  involved  is  the  validity  of  the  chattel 
mortgage. 

The  entry  in  the  just ice^s  docket,  at  the  time  of  taking  the 
acknowledgment,  is  as  follows : 

Wm..  R.  Lammkrt  and  Anna  ' 
Lammert, 

Mortgagors. 
vs. 
Jesse    French    Piano  and 
Groan  Co., 

Mortgagees. 

Fee,  fifty  cents.  Mortgage  and  description  of  property 
bought :  one  Schuman  &  Sons'  piano;  all  in  consideration 
of  which  said  mortgagors  ^ve  twenty -one  promissory  notes 
bearing  even  date  herewith;  one  for  the  sum  of  $10  each 
month,  beginning  May  26, 1897,  bearing  interest  at  the  rate 
of  six  per  cent  per  annum.  Signed,  sealed  and  delivered 
this  28th  day  of  April,  A.  D.  1897. 

Defendant  in  error  claims  that  the  entry  in  the  justice's 
docket  is  insufficient  in  omitting  the  word  "  acknowledged," 
and  that  the  mortgage  is  thereby  invalid  against  an  execu- 
tion creditor  of  the  mortgagors. 

This  claim  is  not  well  founded.  The  object  of  the  entry 
on  the  docket  was  to  give  notice  of  the  mortgage.  This 
was  as  fully  accomplished  by  certifying  that  it  was  signed, 
sealed  and  delivered,  as  by  certifying  that  it  was  acknowl- 
edged. 

A  certificate  that  it  was  signed,  sealed  and  delivered  is,  in 
legal  effect,  a  certificate  that  it  was  acknowledged. 

The  stipulation  shows  that  it  was  duly  recorded  in  the 
clerk's  otfice. 


Chattel  Mortgage. 
Sum  $210. 
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It  is  said  in  Pease  v.  Fish  Furniture  Co.,  176  111.  222 : 

"  The  entry  was  ample  to  notify  any  person  who  mi^ht 
desire  to  give  the  mortgagor  credit,  or  buy  any  of  her 
property,  that  she  had  mortgaged  the  property.  The  fact 
that  the  justice  had  made  a  mistake  in  the  name  of  the 
mortgagee  was  of  little  consequence.  The  main  inquiry 
was  whether  Abby  Pinksten  had  mortgaged  her  property, 
and  if  so,  the  amount.  These  facts  were  fully  disclosed  by 
the  entiy  on  the  docket  of  the  justice.  Moreover,  the 
mortgagee  in  this  case  did  all  that  she  could  pro|>erly  be 
required  to  do,  to  make  the  mortgages  valid  instruments. 
The  mortgages  were  drawn  in  proper  form,  duly  acknowl- 
edged, as  required  by  statute,  and  placed  on  record,  and  the 
mere  fact  that  the  justice  did  not  make  a  proper  entry  on 
his  docket  could  not  invalidate  the  mortgage." 

Applying  the  doctrine  of  this  decision,  there  can  be  no 
doubt  of  the  validity  of  the  mortgage  in  question. 

As  a  jury  was  waived  in  this  case,  and  the  facts  stipu- 
lated, the  judgment  of  the  Circuit  Court  is  reversed,  and 
judgment  will  be  entered  in  this  court  for  plaintiff  in  error 
against  defendant  in  error,  for  costs,  and  that  the  piano  in 
question  is  the  property  of  plaintiff  in  error. 


City  of  Carlyle  v.  Fred  Harms. 

1.  Practice — Proposition  of  Lato— Can  Not  Be  Raised  by  Stipules 
Hon, — Propositions  of  law,  to  be  reviewed  by  an  appeUate  court  in  cases 
tried  by  a  judge,  must  first  be  submitted  to  the  judge  and  his  rulings 
had  upon  them.  They  can  not  be  raised  in  an  appellate  court  for  the 
first  time,  by  a  sweeping  stipulation  that  **  either  party  may  have  every 
advantage  that  he  would  have  if  propositions  had  been  submitted  and 
passed  upon  by  the  court." 

Salt  for  the  Tlolation  of  an  Ordinance.— Trial  in  the  Circuit  Court 
of  Clinton  County;  the  Hon.  Truman  E,  Ames,  Judge,  presiding.  Find- 
ing and  judgment  for  defendant;  error  by  plaintiff.  Heard  in  this  court 
at  the  August  term,  1898.    Affirmed.     Opinion  filed  September  5,  1899. 

Porter  W.  Brown,  city  attorney,  for  plaintiff  in  error; 
M.  P.  Murray,  of  counsel. 
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Van  Hoobebeke  &  Louden,  attorneys  for  defendant  in 
error;  James  MoHale,  of  counsel. 

Mr.  Presiding  Justice  Worthington  delivered  the  opin- 
ion of  the  court. 

Suit  for  the  violation  of  an  ordinance. 

Complaint  charges  that  Fred  Harms  did,  in  the  city  of 
Carlyle,  county  of  Clinton,  and  State  of  Illinois,  on  the 
28th  day  of  July,  1897,  and  from  that  date  to  August  7, 
1897,  unlawfully  and  without  license,  exercise  and  follow 
the  calling  and  business  of  a  peddler,  itinerant  merchant 
and  transient  vender  of  merchandise. 

A  jury  was  waived  and  the  case  tried  by  the  judge.  No 
propositions  of  law  were  submitted,  the  following  stipula- 
tion being  made : 

"  It  is  hereby  stipulated  by  and  between  the  plaintiff  and 
the  defendant,  that  in  case  an  appeal  is  taken  to  the  Appel- 
late Court  of  the  Fourth  District  of  the  State  of  Illinois, 
either  party  shall  have  every  advantage  that  he  would  have 
if  propositions  of  law  had  been  submitted  and  passed  upon 
by  the  court. 

City  of  Carlyle, 
By  R.  C.  Lambe, 

City  Attorney. 
McHale,  Van  Hoorebeke  &  LoudeN; 

Attorneys  for  Defendant." 

The  finding  of  the  court  was  as  follows : 

"  The  court  finds  upon  the  evidence  that  the  defendant  did 
not  violate  any  of  the  provisions  of  the  ordinance  and  finds 
the  defendant  not  guilty." 

To  this  finding  plaintiff  in  error  excepted. 

This  is  the  only  exception  before  the  court  for  review, 
and  the  evidence  is  of  such  a  character  that  we  are  not  pre- 
pared to  say  that  the  court  erred  in  its  finding  on  the  evi- 
dence alone.  As  no  propositions  of  law  were  submitted, 
Ave  can  not  say  from  the  record  upon  what  conclusions  of 
law  the  court  acted.  Propositions  of  law,  to  be  reviewed 
by  an  appellate  court  in  cases  tried  by  a  judge,  must  first 
be  submitted  to  the  judge  and  his  rulings  had  upon  them. 
They  can  not  be  raised  in  an  appellate  court  for  the  first 
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time,  by  a  sweeping  stipulation  that ''  either  party  may 
have  every  advanta^i^e  that  he  would  have  if  propositions 
had  been  submitted  and  passed  upon  by  the  court."  Judg- 
ment affirmed. 


M.  N.  McCartney  t.  Wm.  H.  Kraper. 

1.  Possession— ^8  Against  Execufion  Creditors, — Where  a  vendee 
18  in  the  substantial,  exclusive  possession  of  the  property,  such  posses- 
sion is  sufficient  under  tlie  sale,  as  proved  in  this  case,  to  vest  title  in  liim 
as  against  execution  creditors. 

2.  Evidence— 5/a/ewe»f«  of  a  Vendor  After  Sa^.— Statements  of  a 
vendor,  after  the  sale  of  personal  pi-operty,  are  not  proper  testimony  upon 
a  trial  between  the  purchaser  and  a  judgment  creditor  of  such  vendor, 
involving  the  title  of  such  property. 

Rights  of  Property.— Trial  in  the  Circuit  Court  of  Pulaski  County; 
the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Finding  and  judg- 
ment for  defendant;  appeal  by  plaintiff.  Heard  in  this  court  at  tiie 
February  term,  1899.  Reversed  and  remanded.  Opinion  filed  Septem- 
ber 5,  1899. 

Statement. — This  was  a  trial  of  the  rights  of  property, 
upon  an  appeal,  before  the  judge,  a  jury  being  waived. 

The  evidence  is  not  conflicting,  the  important  question 
being,  whether  appellant  took  such  possession  of  the  prop- 
erty as  to  give  him  title  against  an  execution  creditor  of 
his  vendors. 

Chas.  D.  and  Ira  B.  Huckleberry  were  doing  a  retail  busi- 
ness in  stationery,  confectionery,  etc.,  in  Mound  City.  On 
October  2,  1897,  they  executed  a  bill  of  sale  of  their  stock 
and  store  fixtures  to  appellant,  delivering  the  bill  of  sale  and 
the  key  of  the  store  to  his  wife,  as  his  agent,  and  receiving 
from  her  $329  as  the  purchase  price.  The  key  and  the  biU 
of  sale  she  delivered  to  her  husband.  Wm.  T.  Freeze,  who 
drew  the  bill  of  sale,  was  requested  by  the  wife  of  appellant 
to  look  after  the  property  until  he  heard  from  her  husband, 
and  on  the  day  after  the  sale  he  received  instructions  from 
appellant  to  look  after  the  property  until  his  school  closed 
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and  he  could  make  some  disposition  of  it.  (This  Freeze  tes- 
tifies he  did.)  Appellant  was  at  this  time  teaching  school 
in  Vienna,  some  distance  from  Mound  City. 

Appellant  took  out  a  policy  of  insurance  on  the  property 
and  rented  the  building  in  which  it  was  stored.  The 
Huckleberry s  testified  that  after  the  sale  they  had  nothing 
whatever  to  do  with  the  property,  had  no  possession  of  it, 
were  not  in  the  building,  and  had  no  key  to  the  building. 
They  are  brothers-in-law  of  appellant.  There  is  no  evi- 
dence that  the  amount  paid  was  inadequate,  nor  that  appel- 
lant or  his  wife  had  knowledge  that  the  vendors  were 
indebted  to  anv  one. 

On  February  25,  1898,  a  constable,  by  virtue  of  an  exe- 
cution issued  January  24,  1898,  against  the  Huckleberrys, 
broke  open  the  store  door  and  levied  on  the  property,  to 
satisfy  a  judgment  recovered  October  12,  1897.  The  con- 
stable was  notified  by  the  defendants  in  execution  that  the 
property  did  not  belong  to  them.  The  property  levied 
upon,  as  described  in  the  execution,  consisted  of  two  large 
mirrors,  five  counters,  three  wooden-rimmed  show  cases, 
one  silver-mounted  double  show  case,  one  glass-topped 
clock,  one  Hall's  iron  safe,  one  office  desk,  one  ottice  chair 
and  the  stock  of  goods.  It  appears  also  in  evidence  that 
there  was  a  writ  of  restitution  of  the  building  in  favor 
of  the  Hlinois  Central  Railroad  Company,  but  against 
whom  does  not  appear.  Under  this  writ  a  deputy  sheriff 
closed  the  building  on  September  24,  1897.  Subsequent 
and  befoi'e  the  sale  to  appellant,  the  Huckleberrys,  how 
or  by  what  right  does  not  appear,  were  again  in  their 
store,  and  were  in  possession  of  the  property  at  the  time  of 
its  sale  to  appellant.  From  the  time  of  the  sale  until  the 
levy  of  the  execution  no  one  is  shown  to  have  been  in  the 
store. 

Thos.  H.  Sheridan,  attorney  for  appellant. 

When  goods  and  chattels  are  of  a  cumbrous  or  ponderous 
character,  and  do  not  admit  of  an  actual,  complete  and  im- 
mediate delivery,  the  law  recognizes  and  allows  a  symbolical 
delivery  as  being  a  sufficient  transfer  and  delivery,  and  the 
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• 

delivery  of  the  key  to  a  store  or  building  in  which  the 
property  is,  is  construed  clearly  expressive  of  a  symbolical 
delivery  which  will  pass  the  possession,  where  such  is  the 
intent  of  the  parties.  Kellogg  Newspaper  Co.  v.  Peterson, 
162  111.  158;  Feilenstein  v.  Stein,  157  111.  19;  Hart  v.  Wing, 
44  111.  141;  Logsdon  v.  Spive}',  54  111.  104;  Tickner  v.  Mc- 
Clelland; 84  111.  471;  Wilkes  v.  Farris,  5  Johns.  335;  Pack- 
ard v.  Dunsmore,  11  Cush.  282. 

Before  a  sale  of  property  can  be  set  aside  upon  the 
ground  of  fraud,  and  that  such  sale  was  for  the  purpose  of 
hindering  and  delaying  creditors  of  the  vendor,  it  must  be 
shown  that  both  the  vendor  and  purchaser  participated  in 
such  fraud.  Hanchett  v.  Kimbark,  118  111.  126;  Herkel- 
rath  V.  Stookey,  63  111.  486;  Miller  v.  Kirby,  74  111.  242; 
Hatch  V.  Jorden,  74  111.  414;  Gridley  v.  Bingham,  51  111. 
153;  Ewing  v.  Runkle,  20  III.  448. 

Insolvency  is  never  presumed,  but  must  be  proved,  and 
even  when  shown  to  exist  is  not  presumed  to  continue,  but, 
as  in  sickness,  the  patient  is  presumed  to  recover  from  the 
condition.  Bledsoe  v.  Graves,  4  Scam.  382;  Philips  v.  Web- 
ster, 85  111.  146;  Clayes  v.  White,  83  111.  640;  Garrity  v. 
Betts,  20  III.  App.  327;  Summers  v.  Sheldon,  40  111.  App.189. 

To  hold  that  cumbrous  or  ponderous  property  should  be 
actually  manually  delivered,  as  is  required  ordinarily,  would 
practically  preclude  any  sale  of  it  which  would  be  valid 
agjiinst  attachment  or  judgment  of  creditore  of  a  vendor. 
Kingsley  v.  White,  57  Vt.  565;  Morrow  v.  Reed,  30  Wis. 
81;  Jewett  v.  Warren,  12  Mass.  300. 

To  presume,  without  inquiry,  that  ponderous,  bulky  or 
cumbrous  personal  property  sold  is  not  removed  from  the 
same  place  where  it  was  before  the  sale,  is  an  unwar- 
ranted and  dangerous  presumption,  for  the  law  does  not 
require  an  actual  manual  delivery  of  such  property.  Morse 
V.  Powers,  17  N.  H.  286;  Tuxworth  v.  Moore,  9  Pick.  347; 
Gibson  v.  Stevens,  8  How.  384. 

L.  M.  Bbadley,  attorney  for  appellee. 
Thv3  change  of  possession  must  be  actual,  not  merely  con- 
structive.   In  the  case  of  ponderous  articles  there  need  not 
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be  an  actual  removal  of  the  goods,  and  change  of  possession 
from  hand  to  hand,  but  the  vendee  must  in  some  notorious 
manner  take  control  of  the  property.  Lowe  v.  Matson,  35 
111.  App.  602. 

There  must  be  such  change  of  possession  that  will  notif}' 
creditors  and  the  public,  that  are  observing  the  property, 
that  there  has  been  a  sale  and  a  change  of  possession  to 
render  a  sale  of  personal  property  valid  as  to  creditors  and 
subsequent  purchasers.  Thompson  v.  Wilhite,  81  111.  35t>; 
Ticknor  V.  McClelland,  84  111.  471;  Allen  v.  Carr,  85  111.  388. 

Mr.  Pkesidino  Justice  Worthington  delivered  the  opin- 
ion of  the  court. 

The  evidence  shows  that  appellant,  from  the  date  of  sale, 
was  in  the  substantial,  exclusive  possession  of  the  property. 
He  testifies,  and  is  not  contradicted,  in  answer  to  this  ques- 
tion, "  Did  you,  after  said  purchase,  take  possession  of  these 
articles,  and  if  you  did,  what  did  you  do  with  them?" 

Answer :  "  I  did.  Had  them  insured  in  my  name,  and 
held  them  in  possession  until  seized  by  the  officer  under 
defendant's  execution.  I  rented  the  building  of  Mrs.  Frig- 
anzee,  kept  them  stored  in  it,  locked  up,  and  held  the  key 
myself  until  my  school  might  close,  when  other  disposition 
might  be  made  of  them."  From  the  time  of  the  sale,  until 
the  levy  of  the  execution,  a  period  of  over  four  months,  appel- 
lant had  this  exclusive  possession. 

Under  the  decisions  in  McCord  v.  Gilbert,  64  111.  App. 
233;  Ware  v.  Hirsch,  19  111.  App.  274;  and  Bass  v.  Pease, 
79  111.  App.  314,  we  think  such  possession  was  sufficient, 
under  the  sale  as  proved,  to  vest  title  in  appellant  as  against 
plaintiff  in  execution.  We  think  also  that  the  court  erred 
in  allowing  certain  questions  to  be  asked  as  to  what  the 
Huckleberrys  did  at  the  time  the  store  was  broken  open  by 
the  constable,  and  as  to  what  they  did  when  another  and 
diflFerent  execution  was  presented  to  them.  Anything  they 
may  have  said  or  done  in  the  absence  of  their  vendee,  after 
sale  made  to  him,  could  not  affect  his  title. 

For  the  reasons  above  stated,  the  judgment  is  reversed 
and  case  remanded. 
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Medford  Fox  t.  The  People,  etc. 

1.  Assault  and  Battery— 5c/ioo/  Teacher* s  Authority  Over  Pupils— 
Presumptions, — The  authority  of  a  teacher  over  his  papil  is  regarded  as 
a  delegation  of  at  least  a  portion  of  the  parental  authority.  The  presump- 
tion is  in  favor  of  the  correctness  of  the  teacher's  action  in  inflicting 
corporal  punishment  upon  the  pupil.  The  teacher  must  not  be  actuated 
by  malice,  nor  inflict  punishment  wantonly.  For  an  error  in  judgment, 
although  the  punishment  is  unnecessarily  excessive,  if  it  is  not  of  a 
nature  to  cause  lasting  injury,  and  he  acts  in  good  faith,  the  teacher  is 
not  liable. 

2.  iNSTRUcmoNS — Select  ing  Isolated  Port  ions  of  the  Evidence. — Select- 
ing isolated  portions  of  the  evidence  and  giving  them  undue  prominence 
by  calling  attention  to  them,  has  a  tendency  to  mislead  the  jury  into 
giving  undue  prominence  to  such  portion  of  the  evidence,  as  that  to 
be  relied  upon;  and  a  sinking  out  of  sight  other  portions  Important  to  be 
considered  in  connection,  in  order  to  estimate  the  true  force  of  the 
evidence,  is  not  a  proper  practice. 

Prosecntion  for  an  Assanlt  and  Battery.— Trial  in  the  County  Court 
of  Crawford  County;  the  Hon.  Ausby  L.  Lowe,  Judge,  presiding. 
Verdict  and  judgment  of  guilty;  error  by  defendant  Heard  in  this 
court  at  the  February  term,  1899.  Reversed  and  remanded.  Opinion 
filed  September  5,  ld99. 

Bradbury  &  MacHatton,  attorneys  for  plaintiff  in  error. 

Hampton  S.  Booard,  State's  attorney,  for  defendant  in 
error;  Valmore  Parker,  of  counsel. 

Mr.  Justice  Crei^hton  delivered  the  opinion  of  the  court. 

This  was  a  prosecution  against  plaintiff  in  error  for 
assault  and  battery,  commenced  before  a  justice  of  the 
peace,  and  taken  by  appeal  from  judgment  of  the  justice  to 
the  County  Court  of  Crawford  County,  where  trial  was* 
had  by  jury,  resulting  in  a  verdict  of  guilty  and  judgment 
on  the  verdict. 

The  amended  complaint,  upon  which  plaintiff  in  error 
was  finally  tried,  charges  him  with  unlawfully  beating 
Palmer  Seaney. 

Plaintiff  in  error  was  a  school  teacher,  and  during  the 
winter  of  1897-8  taught  the  McKibben  school  in  Mont- 
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gomery  township,  Crawford  county,  Illinois.  Palmer 
Seaney  was  a  boy  about  nine  years  old,  a  pupil  in  attend- 
ance at  said  school.  On  the  19th  day  of  November,  1897, 
during  school  hours,  plaintiff  in  error  punished  Palmer 
Seaney  by  whipping  him  with  a  switch  about  the  size  of  an 
ordinary  lead  pencil  and  about  twenty  inches  long.  The 
punishment  was  inflicted  for  alleged  misconduct  of  Palmer 
Seaney  during  the  noon  hour  on  the  previous  day. 

"  The  authority  of  a  teacher  over  his  pupil  being  regarded 
as  a  delegation  of  at  least  a  portion  of  the  parental  author- 
ity, the  presumption  is  in  favor  of  the  correctness  of  the 
teacher's  action  in  inflicting  corporal  punishment  upon  the 
pupil.  The  teacher  must  not  have  been  actuated  by  malice, 
nor  have  inflicted  the  punishment  wantonly.  For  an  error 
in  judgment,  althougn  the  punishment  is  unnecessarily 
excessive,  if  it  is  not  of  a  nature  to  cause  lasting  injury,  and 
he  acts  in  good  faith,  the  teacher  is  not  liable."  American 
and  Englisn  Encyclopaedia  of  Law,  Vol.  21,  page  769. 

The  court  gave,  on  behalf  of  the  prosecution,  ten  separate 
instructions  on  the  law  as  to  one  question,  all  of  which  are 
subject  to  just  criticism.  The  ninth  and  tenth  of  them  are 
as  follows : 

"The  court  instructs  the  jury  that  unreasonable  and 
excessive  use  of  force  on  the  person  of  another  being  proved, 
the  wrongful  intent  is  a  necessary  and  legitimate  conclusion 
in  all  cases,  when  the  act  was  designedly  committed,  and  it 
then  becomes  an  assault,  because  purposely  inflicted  with- 
out justification  or  excuse.  And  if  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  has 
made  use  of  excessive  and  unreasonable  force  in  inflicting 
punishment  on  Palmer  Seaney,  then  the  jury  should  find  the 
defendant  guilty." 

"  The  court  instructs  the  jury  that  if  a  teacher,  in  inflict- 
ing punishment  upon  his  pupil,  goes  beyond  reasonable 
castigation,  and,  either  in  mode  or  degree  of  correction,  is 
guilty  of  any  unreasonable  and  disproportionate  violence  or 
lorce*  he  is  clearly  liable  for  such  excess  in  a  criminal  prose- 
cution for  assault  and  batterv." 

These  instructions  need  but  to  be  read  in  connection  with 
the  above  quotation,  which  we  hold  states  the  law  appli- 
cable in  such  cases,  to  make  manifest  the  prejudicial  error 
they  contain. 
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The  court  also  gave,  on  behalf  of  the  prosecntion,  the  two 
following  instructions : 

"  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
administered  punishment  to  Palmer  Seaney  which  left 
bruises  on  his  person  for  several  weeks  thereafter,  that  it 
is  a  circumstance  which  the  jury  may  consider  in  determin- 
ing whether  said  punishment  was  unreasonable  and  excess- 
ive." 

'*The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  cut 
the  blood  out  of  the  said  Palmer  Seaney  in  administering 
corporal  punishment,  while  acting  as  teacher  of  said  Palmer 
Seaney,  the  jury  may  take  such  circumstance  into  consid- 
eration in  determining  whether  said  punishment  was  cruel 
and  excessive." 

These  instructions  are  flagrant  violations  of  the  rule 
against  singling  out  particular  portions  of  the  evidence  and 
thus  giving  them  undue  prominence. 

In  Chesney  v.  Meadows  et  al.,  90  111.  433,  it  is  said : 

''This  court  has  frequently  condemned  the  practice  of 
selecting  isolated  portions  of  the  evidence  and  giving  them 
undue  prominence  by  calling  the  attention  of  the  jury 
especially  to  them.  *  *  *  It  has  a  tendency  to  mislead 
the  jury  into  giving  undue  prominence  to  the  evidence  so 
selected,  as  being  tnat  to  be  relied  on,  and  sinking  out  of 
sight  other  testimony,  important  to  be  considered  in  connec- 
tion with  it,  in  order  to  estimate  its  true  force." 

The  judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded. 


Chicago  &  E.  I.  B.  B.  Co.  v.  Louis  Neimann. 

1.  CarrIebs — Misdelivery  of  Consignments, — Where  a  defective 
marking  or  direction  of  a  consignment  of  goods  is  due  to  the  cameras 
fault,  it  is  responsible  for  any  misdelivery  occurring  in  consequence 
thereof. 

Assumpsit,  for  goods  lost  by  a  carrier.  Trial  in  the  Circuit  Court 
of  Jefferson  County;  the  Hon.  Edmund  D.  Younqblood,  Judge,  presid- 
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ing.  Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  Februaiy  term,  1899.  Affirmed,  Opinion  filed  Sep- 
tember 5, 1899. 

Statement. — This  is  a  suit  by  appellee  to  recover  the 
value  of  seven  cases  and  eight  kegs  of  beer.  Judgment  for 
$45 — from  which  this  appeal. 

The  evidence  shows  that  appellee,  through  his  driver,  de- 
livered the  beer  at  the  depot  of  appellant  at  Mt,  Vernon  to 
be  shipped  to  Pete  Farthing,  at  Salem.  That  the  agent  of 
appellant  at  the  depot  said  he  was  busy,  and  after  being  told 
to  whom  the  beer  was  to  be  shipped,  said,  "  Well,  I  will  just 
put  that  down,  and  do  not  need  a  bill  of  lading,"  and  showed 
where  to  put  the  beer  on  the  platform.  Subsequently  the 
agent  telephoned  appellee  to  know  where  the  beer  was  to  be 
sent,  and  was  told  to  Pete  Farthing,  at  Salem.  The  beer  was 
not  billed  to  Farthing,  but  was  billed  to  the  depot  agent  of 
appellant,  at  Salem.  While  there  is  a  conflict  in  the  evidence, 
there  is  sufficient  evidence  to  sustain  a  finding  by  the  jury 
that  the  delay  in  delivery  at  Salem  was  through  the  failure 
of  appellant  to  bill  the  beer  to  Farthing,  and  that  on  account 
of  this  delay,  the  keg  beer  was  injured  in  qua,lity,  and  for 
this  reason  was  not  received  by  Farthing.  Appellant  re- 
fused to  deliver  the  case  beer  unless  Farthing  would  also 
receive  the  keg  beer.  All  was  then  reshipped  to  Mt.  Ver- 
non by  appellant.  Appellee  offered  to  take  back  the  case 
beer,  but  declined  to  receive  the  keg  beer  on  the  ground 
that  it  was  spoiled.  Appellant  refused  to  deliver  the  case 
beer  to  appellee  unless  freight  charges  were  paid. 

W.  H.  Lyfobd  and  E.  H.  Seneff,  attorneys  for  appellant. 

H.  G.  Jones,  E.  M.  Pbavler  and  Conbad  Schul,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Worth  ington  delivered  the  opin- 
ion of  the  court. 

The  failure  to  deliver  the  beer  under  this  evidence  was 
due  to  the  neglect  of  appellant's  agent  to  bill  it  to  Far- 

YoL.  LXXXIY  IS 
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thing,  at  Salem,  as  he  had  promised  appellee  to  do.  For  this 
neglect  appellant  is  liable.  Appellee  was  not  chargeable 
for  freight  to  and  from  Salem,  when,  by  appellant's  fault, 
the  beer  was  not  delivered;  and  was  not  therefore  entitled 
to  insist  upon  freight  charges  before  delivering  the  case 
beer  when  appellee  offered  to  take  it  back. 

We  find  no  error  in  the  instructions  given  for  appellee. 

The  instructions  given  for  appellant  embraced  all  that 
was  proper  to  be  given  that  is  contained  in  the  refused 
instructions.    Judgment  atBrmed. 


I  84    ?74 
sl84s  47 


Baltimore  &  0.  S.  W.  By.  Co.  t.  The  Tillage  of  Alta- 
mont. 

1.  Construction  op  Statutes— ^/>p/ica/ton  of  Sec,  99,  Ch,  JU,  R. 
S„  Relating  to  Flagmen  at  Public  Crossings. —Sec,  99,  Ch.  114,  R.  8. 
(Sec.  99,  Hurd's  StatuteB  1897,  1255),  applies  to  streets  in  cities  (C,  B.  & 
Q.  R.  R.  Co.  V.  Dougherty,  110  IH.  523). 

2.  Penal  Statutes— Con^^mc/ion. — A  penal  statute  must  be  strictly 
construed. 

8.  Railroads — Flagmen— Requisites  of  Notice  Under  Sec.  99,  Ch. 
114,  R'  5.— Before  a  valid  notice  to  a  railroad  company  to  place  and 
retain  a  flagman  at  a  street  crossing  can  be  given,  there  must  be  a 
iindhig  in  some  way  by  the  authorities  that  such  a  flagman  is  necessary. 
A  mere  notice  unaccompanied  by  an  ordinance  is  insufficient. 

4.  Resolutions— Cy  Legislative  Bodies— Defined. — A  resolution  is 
not  a  law,  but  merely  the  form  in  which  the  legislative  lx)dy  expresses 
an  opinion.    It  is  of  a  special  and  temporary  character. 

5.  Ordinances— 0/  Municipal  Corporations — Defined,— An  ordi- 
nance of  a  municipal  corporation  is  an  enactment  prescribing  a  perma- 
nent rule  of  conduct  or  of  government. 

Debt,  for  failure  to  place  watchman  at  street  crossing.  Trial  in  the 
Circuit  Court  of  Effingham  County;  the  Hon.  William  B1  Farmer, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  defend- 
ant. Heard  in  this  court  at  the  February  term,  1899.  Reversed.  Opin- 
ion flied  September  5.  1899. 

IIamill  &  Lester  and  Wood  Bros.,  attorneys  for  appel- 
lant. 
Penal  actions  are  to  be  strictly  construed  and  no  intend 
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raents  are  to  be  indulged  by  the  court  in  favor  of  a  recovery 
of  this  character.  People  v.  Fesler,  145  111.  150;  City  of 
Chicago  V.  Rumpff,  45  111.  90. 

A  city  or  village  has  no  power  to  prescribe  a  regulation 
having  the  eflfect  of  a  local  law  except  by  an  ordinance.  A 
resolution  is  not  sufficient,  much  less  a  notice.  C.  &  N.  P. 
R.  R.  Co.  V.  Chicago,  174  111.  445;  Nazworthy  v.  Sullivan, 
55  111.  App.  48. 

Jacob  Zimmerman  and  S.  F.  Gilmobe,  attorneys  for  appel- 
lee. 

Mr.  Presiding  Justice  Worthington  delivered  the  opin- 
ion of  the  court. 

This  was  an  action  of  debt  brought  by  appellee  to  recover 
§100  a  day  for  a  failure  of  appellant  to  place  and  maintain 
a  flagman  at  the  street  crossings  in  the  village  of  Altamont, 
designated  in  the  pleadings  as  East  and  West  Centre  street 
and  East  and  West  Maple  street.  The  only  questiofi  pre- 
sented relates  to  the  second  count  in  the  declaration,  refer- 
ring to  East  and  West  Maple  street,  the  jury  having  been 
instructed  to  disregard  the  first  count  relating  to  East  and 
West  Centre  street. 

The  second  count  is  in  substance  as  follows : 

"And  whereas,  also  on  the  da^  first  aforesaid,  the  plaint- 
iff was  an  incorporated  village,  incorporated  under  the  gen- 
eral law  for  the  incorporation  of  cities,  within  the  said 
county  of  Effingham,  and  had  charge  and  control  of  all  the 
streets  within  the  corporate  limits  of  the  same,  and  the 
defendant  at  said  date  was  and  still  is  the  owner  of  and 
operating  and  using  a  certain  railroad,  by  the  running  of 
trains  of  cars  for  the  transportation  of  freight  and  pas- 
sengers through  the  said  village  and  over  and  across  East 
and  West  Maple  street,  within  the  corporate  limits  of  said 
village.  And  on  the  28th  day  of  February,  A.  D.  1898,  at 
a  regular  meeting  of  the  president  and  the  board  of  trustees 
of  toe  said  village  of  Altamont  adopted  a  motion  for  a 
notice  to  be  served  on  J.  M.  Orrell,  station  agent  of  the  Bal- 
timore &  Ohio  Southwestern  Railway  Company,  that  a  flag- 
man is  necessary  at  the  railroad  crossing  of  said  Baltimore 
&  Ohio  Southwestern  Railway  Company  of  East  and  West 
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Maple  street,  in  the  said  village  of  Altamont,  and  that  S. 
Mc  Vick^r  be  directed  to  serve  said  nolice;  and  the  plaintiflF, 
on  the  29th  day  of  June,  1898,  notified  one  J.  M.  Orrell,  an 
agent  of  the  defendant,  residing  in  said  village,  in  writinjr, 
that  a  flagman  was  necessary  at  the  crossing  of  the  said 
defendant's  railroad  of  East  and  West  Maple  street,  in  said 
village,  being  the  notice  provided  for  at  said  meeting; 
whereupon  it  became  and  was  the  duty  of  defendant,  within 
sixty  days  from  and  after  the  said  29th  day  of  June,  1898, 
to  place'  and  maintain  a  flagman  at  said  crossing  of  said 
Maple  street  by  defendant's  said  railroad;  but  the  defend- 
ant neglected  and  refused  to  place  and  maintain  a  flagman 
at  said  crossing,  contrarv  to  tne  form  of  the  statute  in  such 
case  made  ana  providedf,  whereby  and  by  force  of  the  said 
statute  an  action  hath  accrued  to  the  plaintiff  to  demand  of 
the  defendant  the  sum  of  one  hundred  dollars  per  day  for 
every  day  the  defendant  neglected  and  refused  to  place  and 
maintain  a  flagman  at  the  said  crossing  of  defendant's  rail- 
road over  the  said  East  and  West  Maple  street,  after  the 
lapse  of  sixty  days  after  the  said  29th  of  J  une,  1898,  amount- 
ing to  the  sum  of  one  thousand  and  eight  hundred  dollars 
($1,800),  separate  of  the  said  sum  of  four  thousand  and  two 
hundred  dollars  first  above  demanded;  yet  the  defendant, 
though  requested,  has  not  paid  to  the  plaintiff  the  last  men- 
tioned sum  of  money,  or  any  part  thereof,  but  refuses  to  do 
so,  to  the  damage  of  the  plaintiff  of  four  thousand  and  two 
hundred  ($4,200)  dollars,  and  therefore  plaintiff  brings  suit 
bv  Jacob  Zimmerman  and  S.  F.  Gilmore,  attorneys  for 
plaintiff." 

The  defendant  pleaded  nil  debit  and  not  guilty,  upon 
which  issue  was  joined,  and  the  case  proceeded  to  a  hear- 
ing. Motion  in  arrest,  and  point  made  that  this  declara- 
tion was  insufficient  in  law.  Judgment  for  plaintiff  for 
$1,500. 

The  action  is  based  upon  Par.  105,  Chap,  114,  Starr  & 

Curtis'  Stat.    The  section  provides  that : 

"  In  all  cases  where  the  public  authorities,  having  charge 
of  any  street  over  which  there  shall  be  a  railroad  crossing, 
shall  notify  any  agent  of  the  corporation  owning,  using  or 
operating  such  railroad,  that  a  flagman  is  necessary  at  such 
crossing,  it  shall  be  the  duty  of  such  railroad  company, 
within  sixty  days  thereafter,  to  place  and  maintain  a  flag- 
man at  SUC&  crossing,"  etc.  Sec.  99,  Hurd's  Statutes  1897, 
p.  1255. 
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A  railroad  company  failing  to  so  place  and  maintain  a 
flagman  is,  by  the  statute,  made  liable  to  a  fine  of  (100  per 
day  for  each  day's  failure  after  notice  served. 

That  this  section  applies  to  streets  in  cities  is  recognized 
in  C,  B.  &  Q.  E.  R.  Co.  v.  Dougherty,  1 10  111!  523. 

Section  68  of  Chapter  24,  Starr  &  Curtis  Annotated  1896, 
empowers  the  city  council  in  cities,  and  the  president  and 
board  of  trustees  in  villages,  amongst  other  things,  "to 
require  railroad  companies  to  keep  flagmen  at  railroad  cross- 
ings of  streets,  and  to  provide  protection  against  injury  to 
persons  and  property  in  the  use  of  such  railroads." 

The  village  of  Altamont  is  organized  as  a  village,  under 
the  general  law  for  the  incorporation  of  cities  and  villages, 
chapter  24,  supra. 

There  is  nothing  inconsistent  in  section  68  of  chapter  24 
with  paragraph  105  of  chapter  114.  These  two  sections 
must  then  be  construed  together.  In  a  village,  incorporated 
under  chapter  24,  the  president  and  trustees  are  the  "public 
authorities"  who  must  act  under  section  105,  chapter  114. 
This  section  is  highly  penal  in  character,  imposing  a  fine  of 
$100  a  day  for  its  violation.  As  such  it  must  be  strictly 
construed.     People  v.  Fesler,  145  111.  150. 

Before  a  valid  notice  to  place  and  retain  a  flagman  at  a 
street  crossing  can  be  given,  there  must  be  a  finding  in  some 
way,  by  the  authorities  giving  the  notice,  that  a  flagman  is 
necessary.  This  is  implied  in  the  language  of  the  notice 
required  by  the  statute  to  be  given,  viz.,  they  "  shall  notify 
any  agent,  etc.,  ♦  ♦  ♦  that  a  flagman  is  necessary,"  etc. 
It  is  not  claimed  in  this  case  that  any  ordinance  or  resolu- 
tion was  ever  passed  by  the  village  of  Altamont  requiring 
a  flagman  to  be  placed  and  maintained  at  the  crossing,  or 
any  finding  by  the  council  that  a  flagman  was  necessary, 
except  as  might  be  implied  from  the  notice  itself.  This  was 
not  sufticient.  The  notice  required  appellant  "  to  place  and 
retain  a  flagman."  It  is  said  in  0.  &  N.  P.  R.  R.  Co.  v. 
Chicago,174  111.445: 

"  A  resolution  is  not  a  law,  but  merely  the  form  in  which 
the  legislative  body  expresses  an  opinion.    An  ordinance 
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prescribes  a  permanent  rule  of  conduct  or  of  government, 
while  a  resolution  is  of  a  special  and  temporary  character. 
Acts  of  legislation  by  a  municipal  corporation  which  are  to 
have  continuing  force  and  eflFect  must  be  embodied  in  ordi- 
nances, while  mere  ministerial  acts  may  be  in  the  form  of 
resolutions." 

In  Nazworthy  v.  City  of  Sullivan,  55  111.  App.  51,  it  is 
said: 

''  An  ordinance  is  necessary  where  a  city  designs  to  pre- 
scribe a  general  and  permanent  rule  to  have  future  opera- 
tion and  effect  as  a  local  law.  When  an  act  is  to  be  aone, 
a  cit}',  if  authorized  to  do  the  act,  may  proceed  by  resolution 
of  the  city  council." 

Without  deciding  in  the  case  at  bar  whether  a  resolution 
by  the  board  of  trustees  would  be  suflBcient  upon  which  to 
base  a  notice,  it  is  sufficient  to  say  that  it  is  not  claimed 
that  either  an  ordinance  or  a  resolution  was  passed.  There 
was  then  no  finding  that  a  flagman  was  necessary,  and  the 
notice,  for  this  reason,  was  invalid. 

We  think  also  that  the  evidence  fails  to  show  that  there 
is  such  a  street  as  East  and  West  Maple  street,  or  where 
East  Maple  street  and  West  Maple  street  meet.  East  Maple 
street,  b}*^  the  plat  in  evidence,  extends  to  the  eastern  line 
of  appellant's  right  of  way.  West  Maple  street  extends  to 
the  west  line  of  said  right  of  way.  Which  of  these  streets, 
if  either,  crosses  the  right  of  way,  or  Avhether  eacR  crosses 
it  partly,  and  both  meet  at  some  point  in  it,  is  left  in  doubt. 

For  the  reasons  assigned,  the  judgment  of  the  Circuit 
Court  is  reversed. 


James  M.  Toler  y.  Martha  J.  Bishop. 

1.  Evidence — Wlien  a  Husband  May  Testify  for  His  Wife.—Section 
5  of  Chapter  51,  R.  S.,  allows  a  husband  to  testify  for  his  wife  where 
the  litigation  concerns  her  separate  property. 

2.  Interest — In  What  Cases  Recoverable,— CreditoTs  are  allowed 
interest  on  moneys  after  they  became  due,  on  any  bond,  bill,  promissory 
note,  or  other  instrument  of  writing,  or  money  lent  or  advanced  for  th« 
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use  of  another;  on  money  due  on  settlement  of  account  from  the  day  of 
liquidating  accounts  between  the  parties  and  ascertaining  the  balance; 
on  money  received  to  the  use  of  another,  and  retained  without  the 
owner's  knowledge;  and  on  money  withheld  by  an  unreasonable  and 
vexatious  delay  of  payment. 

Assnmpsit,  on  a  promise  in  compromise  of  claims.  Trial  in  the  Cir- 
cuit Court  Union  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  preeid- 
ing.  Verdict  and  judgment  for  plaintiff;  error  by  defendant.  Heard 
in  this  court  at  the  February  term,  1899.  Reversed  and  remanded. 
Opinion  filed  September  5,  1899. 

D.  W.  EABBAKERand  James  Lingle,  attorneys  for  plaint- 
iff in  error. 

DoDDife  PicKRELL,  attomeys  for  defendant  in  error. 

Mr.  Justice  Bioelow  delivered  the  opinion  of  the  court. 

This  suit  was  originally  begun  by  defendant  in  error, 
against  her  two  brothers,  plaintiff  in  error,  and  Levi  H. 
Toler,  all  of  whom,  with  one  Sarah  E.  Murphy,  were  the 
children  and  heirs  at  law  of  John  M.  Toler,  who  died  on  or 
about  May  3, 1893,  possessed  of  an  estate  valued  at  about 
$15,000.  nearly  all  of  which  he  devised  to  his  two  sons, 
James  M.  and  Levi  H. 

A  controversy  arose  between  appellee  and  her  two 
brothers  in  regard  to  the  validity  of  their  father's  will,  not 
long  after  it  was  probated,  and  defendant  in  error  consulted 
an  attorney,  and  began  to  prepare  to  contest  its  validity,  on 
the  ground  that  the  two  brothers  had  made  false  statements 
to  their  father  in  regard  to  the  filial  affection  of  defendant 
in  error  towards  him,  and  had  exercised  undue  influence 
over  him  in  making  his  will,  which  caused  defendant  in 
error  to  believe  her  contest  would  be  successful  if  followed 
up;  and  that  she  would  recover  an  equal  share  with  her 
brothers  in  her  father's  property.  Thereupon  negotiations 
were  opened  between  the  parties  for  an  amicable  settlement 
of  the  dispute  between  them,  which  resulted,  as  defendant 
in  erl^or  claims,  in  a  promise  of  the  two  brothers  to  pay  her 
$1,000  in  settlement  of  her  claim  or  interest  in  the  estate- 
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and  to  recover  the  sum  so  promised  to  be  paid  this  suit  was 
brought,  and  while  it  was  pending  and  before  trial,  the 
defendant  Levi  H.  Toler  died.  One-half  of  the  $1,000,  with 
interest  from  the  date  of  the  alleged  agreement,  was  paid  to 
defendant  in  error  by  Levi's  widow,  and  the  suit  proceeded 
against  plaintiff  in  error  for  the  remainder,  and  defendant 
in  error  recovered  a  verdict  for  $575. 

The  contention  of  counsel  for  plaintiff  in  error,  that  the 
husband  of  defendant  in  error  was  improperly  allowed  to 
testify  on  behalf  of  his  wife,  is  incorrect,  since,  by  Section 
5  of  Chapter  51  of  Kurd's  Bevised  Statutes,  an  exception 
is  made  which  allows  a  husband  to  testify  for  his  wife  where 
the  litigation  concerns  her  separate  property;  and  that  the 
litigation  in  this  case  did  concern  the  separate  property  of 
the  wife  of  the  witness,  there  is  scarcely  room  for  doubt. 

Equally  incorrect  is  the  contention  of  counsel  that  it  was 
error  to  allow  witnesses  to  testify  what  one  brother  said  when 
the  other  was  absent,  concerning  the  agreement  for  a 
settlement,  since  the  agreement,  if  there  was  one,  was  joint, 
and  the  admissions  of  one  joint  obligor  against  his  interest 
are  binding  on  his  co-obligor. 

Complaint  is  made  that  the  court  erred  in  giving  plaintiff's 
third  and  fifth  instructions  and  in  modifying  some  of  de- 
fendant's instructions. 

Plaintiff's  third  instruction  was  too  general  and  should 
not  have  been  given;  but  as  defendant  asked,  and  the  court 
gave,  a  number  of  instructions  fully  covering  the  case,  as 
presented  by  the  evidence,  we  are  unable  to  see  how  it  could 
have  done  defendant  any  harm.  There  was  no  error  in  the 
modifications  of  the  two  of  defendant's  instructions  com- 
plained of. 

By  plaintiff's  fifth  instruction,  the  jury  were  told  that  in 
case  they  found  for  the  plaintiff  they  should  allow  her 
interest  at  five  per  cent  per  annum  on  the  $500  principal 
remaining  unpaid  from  the  date  of  the  agreement.  Why,  or 
for  what  reason,  interest  should  have  been  allowed,  counsel 
for  defendant  in  error  have  not  undertaken  to  enlighten  us. 
There  is  no  evidence  whatever  that  there  was  any  agreement 
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to  pay  interest  on  the  $1,000,  or  any  part  of  it.  Section  2  of 
Chapter  74  of  the  Revised  Statutes,  entitled  "  Interest,"  is 
as  follows : 

"  Creditors  shall  be  allowed  to  receive  at  the  rate  of  five 
(5)  per  centum  per  annum  for  all  moneys  after  they  become 
due,  on  any  bond,  bill,  promissory  note,  or  other  instrument 
of  writing;  on  money  lent  or  advanced  for  the  use  of  another; 
on  money  due  on  settlement  of  account,  from  the  day  of 
liquidating  accounts  between  the  parties  and  ascertaining 
the  balance;  on  money  received  to  the  use  of  another,  and 
retained  without  the  owner's  knowledge;  and  on  money 
withheld  by  an  unreasonable  and  vexatious  delay  of  pay- 
ment." 

There  was  no  writing  between  the  parties,  and  the  claim 
does  not,  in  our  opinion,  fall  under  either  of  the  remaining 
clauses  of  the  section,  and  the  only  way  we  can  account  for 
the  instruction  is,  that  the  representatives  of  the  estate  of 
Levi  H.  Toler  paid  interest  on  the  half  of  the  claim  it  was 
bound  to  pay;  but  because  it  did  so  does  not  concern  plaint- 
iflf  in  error.  The  payment  of  interest  was  a  gratuity,  on 
account  of  which  plaintiflf  in  error  incurred  no  liability,  nor 
is  he  entitled  to  any  benefit  of  it  as  part  payment  of  what 
he  owes,  as  contended  bv  his  counsel. 

The  court  erred  in  giving  the  instruction. 

It  is  also  contended  by  counsel  that  the  verdict  was 
against  the  weight  of  the  evidence,  and  for  that  reason,  as 
well  as  for  the  reason  that  defendant  resided  in  another 
State,  and  was  not  present  at  the  trial  of  the  case,  the 
court  erred  in  overruling  defendant's  motion  for  a  new  trial. 
Defendant  oflfered  no  evidence,  and  we  can  not  say  plaint- 
iflfs  evidence  failed  to  make  b,  prima  fade  case. 

It  is  urged,  as  a  reason  why  a  new  trial  should  have  been 
granted,  that  defendant  resided  in  the  State  of  Arkansas, 
not  near  a  telegraph  station,  and  at  a  place  where  the  mail 
service  was  bad,  and  did  not  know  his  case  was  to  be  tried 
when  it  was;  that  his  presence  was  necessary  at  the  trial  to 
explain  his  statements  testified  to  by  plaintiff's  witnesses. 

The  affidavit  of  defendant's  attorney  was  entirely  insuffi- 
cient to  sustain  a  motion  for  a  new  trial,  and  had  it  been 
offered  on  a  motion  to  continue  the  case  or  delay  the  trial, 
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it  would  only  have  appealed  to  the  discretion  of  the  court, 
which,  considering  the  fact  that  the  case  had  been  pending 
for  several  years,  might  not  have  been  exercised  in  appel- 
lant's favor. 

For  the  error  in  giving  plaintiflTs  fifth  instruction,  the 
judgment  will  be  re  versed,  and  the  cause  remanded,  unless 
defendant  in  error,  within  forty  days  from  this  date,  shall 
remit  in  this  court  all  of  the  verdict  over  $500  (namely 
$75)  and  pay  all  costs  in  this  court,  in  which  event  judg- 
ment will  be  rendered  by  this  court  in  her  favor  for  $500. 

Keversed  and  remanded,  unless,  etc. 


CASES 


DC    TBI 


APPELLATE  COURTS  OF  ILLINOIS 


Third  Distbict — May  Term,  1899. 


John  I.  Biuaker^  Jr.^  ?•  Clarkson  W.  Freeman. 

1.  Mechanic's  Lien — Architecfa  Services, — An  architect  who  per- 
forins services  as  such,  for  the  owner  of  a  lot,  in  preparing  plans  and 
specifications  for  the  erection  of  a  building  thereon,  is  entitled  to  a  lien 
upon  such  lot  for  the  amount  of  his  services  in  preparing  such  plans  and 
specifications,  notwithstanding  the  owner  of  the  lot  abandons  the 
project. 

2.  Samr— Effect  of  Filing  a  Claim  for  a  Lien.  —The  fact  that  an  arch- 
itect, after  preparing  plans  and  specifications  for  a  building,  files  his 
claims  for  a  lien  before  anything  is  done  toward  the  erection  of  the 
building,  does  not  affect  his  right  to  the  lien  given  by  the  statute. 

8.  Same— Stipulated  Time  of  Completion, — Where  the  time  for  the 
completion  of  the  work  is  left  open  in  the  contract,  a  reasonable  time 
will  be  implied,  less  than  the  statutory  period. 

Mechanic's  Lien.— Proceedings  in  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Hearing  and 
decree  dismissing  the  bill;  appeal  by  complainants.  Heard  in  this 
court  at  the  May  term,  1899.  Reversed  and  remanded  with  directions. 
Opmion  filed  September  20, 1899. 

Burke  Vancil  and  Conkling  &  Grout,  attorneys  for 
appellant. 

The  mechanic's  lien  act,  no  doubt,  should  be  strictly  con- 
strued, as  it  has  been  so  held  by  our  Supreme  Court,  which 
is  binding  on  this  court,  yet  we  do  not  understand  by  such 
holding  that  the  construction  should  be  so  illiberal  and  arti- 

(283) 


284  Appellate  Courts  op  Illinois. 

Vol.  84.]  Rinaker,  Jr.,  v.  Freeman. 

ficial  as  to  impair  the  statate  or  prevent  relief  being  granted 
under  it  freely  by  the  court.  A  court  of  high  authority 
has,  indeed,  held  that  ^^  the  statute  giving  liens  to  mechanics 
for  their  work  and  labor  is  to  be  liberally  construed,  so  as 
to  afford  the  security  intended."  Davis  v.  Alvord,  94  U.  S. 
645;  Stout  et  al.  v.  Sower  et  al.,  22  111.  App.  65.  See  also 
Martin  et  al.  v.  Swift,  120  111.  488;  Phillips  on  Mechanic's 
Liens,  Sec.  114;  Trustees  Ger.  Luth.  Ch.  v.  Huise,  44  Md. 
454;  Springer  Land  Ass'n  v.  Ford,  168  U.  S.  513. 

Where  a  person  enters  into  a  contract  to  complete  a 
piece  of  work  for  a  stipulated  sum  and  is  prevented  from 
fulfilling  it  by  the  default  of  the  party  for  whom  the  work 
is  to  be  performed,  he  is  excused  from  completing  the  per- 
formance, and  may  recovered  ianto  at  the  contract  price. 
Demme  &  Dierkes  Furniture  Co.  v.  McCabe,  49  IlL  App. 
453;  Wolf  V.  Schlacks,  67  IlL  App.  117;  Wilson  v.  Bauman, 
80  III.  493;  Sutherland  on  Damages  (1st  Ed.),  521. 

Where  owner  fails  to  perform  his  part  contractor  has  lien 
for  part  performance.  Berndt  et  al  v.  Armknecht  et  al., 
50  111.  App.  467. 

Where  no  time  is  expressed  in  a  written  contract  for  the 
performance  of  its  terms  the  law  will  imply  that  it  shall  be 
within  a  reasonable  time.  The  statute  (1874)  gives  a 
mechanic's  lien  under  a  contract  which  fails  to  express 
any  time  for  performance,  and  is  therefore  to  be  per- 
formed within  a  reasonable  time,  if  the  work  is  com- 
pleted within  one  year  from  the  commencement  of  the 
same,  and  interest  is  allowable  on  the  sum  found  under  the 
contract.  Driver  v.  Ford,  90  III.  595.  See  also  Reed  et  al. 
V.  Boyd  et  al.,  84  111.  66;  Grundeis  v.  Hartwell,  90  111.  324; 
Younger  et  al.  v;  Louks,  7  111.  App.  280;  Clark  et  al.  v. 
Manning  et  al.,  90  111.  380;  Kankakee  Coal  Co.  et  al.  v. 
Crane  Bros.  Mfg.  Co.,  28  111.  App.  371;  Portones  v.  Bade- 
noch,  Jr.,  et  al,  132  III.  377;  Portones  v.  Holmes,  33  111. 
App.  312;  Lehman  v.  Clark  et  al.,  33  IlL  App.  33;  Levison 
V.  Malloy,  64  111.  App.  425. 

Robert  H.  Patton  and  Patton,  Hamilton  &  Patton, 
attorneys  for  appellee,  contended  that  there  can    be  no 
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mechanic's  lien  decreed  in  this  case  because  the  contract 
upon  which  appellant  relies  makes  fees  to  architect  pay- 
able only  in  case  of  the  actual  construction  of  the  building, 
and  the  ascertainment  of  the  cost  of  the  building;  and 
because  there  was  no  agreement,  either  verbal  or  writ- 
ten, as  to  the  time  within  which  the  building  was  to 
be  completed  and  the  money  paid.  Unless  the  contract, 
if  verbal,  fixed  the  time  within  one  year,  or  if  written, 
within  three  years,  there  can  be  no  mechanic's  lien  decreed. 
R  S.  111.,  Ch.  82,  Sec.  6;  Adler  v.  W.  P.  Ex.  Co.,  126  111. 
377;  Belanger  et  al.  v.  Hersey  et  al.,  90  111.  71;  Cook  v. 
Heald  et  al.,  21  III.  425;  Cook  et  al.  v.  Vreeland,  21  111.  431; 
Cook  et  al.  v.  Rofinot  et  al.,  21  HI.  437;  Senior  v.  Brebnor, 
22  111.  252;  Phillips  v.  Stone  et  al.,  25  111.  77;  Columbus 
Machine  Mfg.  Co.  v.  Dorwin  et  al.,  25  111.  169;  Scott  et  al. 
V.  Keeling,  25  111.  358;  Brady  v.  Anderson  et  al.,  24  111.  110; 
Burkhart  •  et  al.  v.  Resig,  24  111.  530;  McClurken  et  al.  v. 
Logan  et  al.,  23  111.  80;  Coburn  v.  Taylor,  41  III.  355;  Kin- 
zey  et  al.  v.  Thomas,  28  111.  504;  Boisot  on  Mechanics'  Liens, 
Sec.  72. 

There  having  been  no  improvement  made  upon  the  prop- 
erty in  this  case,  there  can  be  no  lien.  Hunter  et  al.  v. 
Blanchard,  18  111.322;  Horr  v.  Slavik,  35  111.  App.  141; 
Compound  Lumber  Co.  v.  Murphy,  169  111.  345;  Foster  v. 
Tierney,  91  Iowa,  253  (51  Am.  St.  Eep.  343). 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  filed  his  petition  in  chancery  against  appellee 
to  enforce  a  mechanic's  lien  for  his  services  as  architect  in 
and  about  a  proposed  hotel,  intended  to  be  built  on  the 
premises  of  appellee  in  the  city  of  Springfield.  For  some 
months  the  parties  had  been  considering  plans  for  the  same, 
prepared  and  several  times  altered  by  appellant  at  the  re- 
quest of  appellee,  when  the  following  instrument  was  exe- 
cuted— 

"  Springfield,  III.,  Dec.  19,  1895. 
It  is  hereby  agreed  between  C.  W.  Freeman,  of  Spring- 
field, Illinois,  ana  John  I.  Binaker,  Jr.,  of  Springfield,  that 
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said  J.  I.  Kinaker,  Jr.,  shall  prepare  plans  and  specifications 
for  hotel  building  for  said  C.  W.  Freeman  on  his  lot  80  x 
157,  cor.  4th  and  Jefferson  sts.,  city,  for  a  compensation  of 
2i  per  cent,  and  shall  superintend  the  construction  thereof 
for  a  compensation  of  2  per  cent  on  the  cost  of  the  build- 
ing, amounts  payable  to  be  paid  by  said  C.  W.  Freeman  as 
the  work  progresses. 

(Signed)  C.  W.  Freeman." 

— upon  which  the  claim  for  a  lien  is  based. 

After  the  contract  the  appellant  prepared  other  plans  and 
specifications  which,  it  appears,  were  acceptable  to  appellee, 
who  set  about  letting  a  contract  thereon  for  the  construc- 
tion of  the  same,  finding  the  lowest  amount  for  which  he 
could  procure  the  building  $135,000,  after  having  received 
and  rejected  bids,  the  lowest  of  which  was  $145,000,  and 
upon  which  he  proposed  to  expend  only  $125,000.  Appel- 
lant offered  to  change  the  plans  and  specifications  to  reduce 
the  cost  to  that  figure;  and,  with  the  assent  of  appellee,  pre- 
pared to  do  so.  On  April  6,  1896,  proceedings  were  insti- 
tuted for  the  incorporation  of  "  Freeman's  Fire  Proof  Hotel 
Company, "  with  appellant,  appellee  and  others  as  stock- 
holders, and  thereupon  the  same  was  duly  incorporated  and 
a  transfer  to  the  company  of  the  site  of  the  proposed  hotel 
was  about  to  be  made  by  Freeman,  when,  on  May  4,  1896, 
appellant  filed  his  claim  for  mechanic's  lien. 

Immediately  upon  the  filing  of  this  claim,  and  for  that 
reason.  Freeman,  in  effect,  discharged  appellant  and  aban- 
doned the  hotel  project;  and  in  his  answer  to  the  petition 
alleges  tbe  act  of  filing  the  claim  to  be  unlawful  and  fraud- 
ulent, and  makes  that  act  the  foundation  of  the  contention 
in  this  case,  and  a  justification  of  his  subsequent  dealings 
with  appellant. 

A  master  in  chancery  reported  favorable  to  appellant, 
granting  the  right  to  a  lien  for  $3,125,  being  two  and  one 
half  per  cent  of  the  $125,000,  for  preparing  the  plans  and 
specifications,  but  denying  the  claim  for  a  lien  as  to  the  two 
per  cent  for  superintendence.  On  the  final  hearing  the 
court  sustained  exceptions  to  such  report,  and  rendered  a 
decree  dismissing  the  bill;  from  which  decree  this  appeal  is 
taken. 
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Certain  plans,  called  details,  showing  the  exact  dimen- 
sions «and  construction  of  the  separate  portions  of  the  work 
were  not  made  by  appallant.  It  is  shown  that  such  details 
are  not  made  use  of  and  are  not  practicable  until  the  general 
plans  are  settled  and  work  on  them  ready  to  be  done. 

Appsllant's  claim  for  dama.^es  on  account  of  the  fees  for 
sap3rinteaienc3  of  the  construction  of  the  building  is  pre- 
mature. 

For  until  it  is  actually  under  construction,  and  he  has 
had  an  opportunity  to  superintend,  and  then  is  damaged  by 
the  refusal  of  appellee  to  permit  him  to  perform  that  service, 
it  can  not  be  said  that  appellee  is  liable,  which  is  an  element- 
ary principle.     Ryan  v.  Miller,  62  111.  App.  191. 

It  is  apparent,  and  it  is  not  denied,  that  generally  speak- 
ing, appellant  would  be  entitled  to  a  lien  for  the  amount  of 
his  services  in  preparing  plans  under  the  contract  had  the 
building  been  constructed.  At  the  time  he  was  discharged 
he  had  substantially  performed  his  contract  in  regard  to 
the  plans.  It  is  insisted  against  this  fact  that  he  had  guar- 
anteed the  cost  of  the  building,  as  planned,  not  to  exceed 
9125,000,  and  that  his  guaranty  had  failed.  But  it  does  not 
appear  that  he  bound  himself  by  any  such  consideration, 
or  that  he  was  requested,  or  that  it  was  his  duty  to  do  so. 
It  is  also  contended  that  appellant  is  deprived  of  his  lien 
by  his  agreement  to  take  $3,000  of  his  fees  in  stock  of  the 
corporation.  That  question  does  not  arise,  for  no  certificate 
was  ever  issued  to  him  upon  it  to  call  for  such  an  applica- 
tion. Until  some  consideration  had  moved  for  this  agree- 
ment it  could  not  be  enforced. 

However,  it  is  urged  that  no  time  being  fixed  for  the 
completion  of  the  contract  and  payment,  appellant  is  there- 
fore deprived  of  his  lien.  The  statute  in  relation  thereto 
provides  that  no  lien  shall  be  had  on  a  written  contract  if 
the  time  stipulated  for  completion  of  the  work  is  beyond 
three  years  from  the  date  of  the  contract,  or  if  the  time  of 
payment  is  beyond  one  year  from  the  stipulated  time  of 
completion.  Where  those  matters  are  left  open  in  the  con- 
tract a  reasonable  time  will  be  implied,  less  than  the  statu- 
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tory  period.  So,  in  this  case,  it  can  not  be  held  that  simply 
becaase  no  time  was  fixed  that  therefore  the  law  implies  a 
time  in  excess  of  the  statutory  limitation,  and  thereby 
destroys  the  remedy. 

Appellee  is  then  upon  the  ground  that,  on  account  of 
their  relation,  when  appellant  filed  a  claim  for  lien  he  acted 
unlawfully  and  gave  appellee  the  right  to  sever  that  rela- 
tion, and  to  thereby  deprive  appellant  of  the  lien  claimed. 
Rinaker  acted  in  pursuance  of  the  statute,  which  alone  gave 
him  the  remedy  he  now  seeks  to  enforce.  It  may  have 
inconvenienced  appellee  to  have  the  claim  on  file;  yet  if  it 
was  rightfully  there,  or  if  appellant  was  mistaken  as  to  his 
remedy,  it  can  not  be  said  it  was  wrong  or  fraudulent  to 
file  it;  and  for  that  reason  alone,  to  say  that  he  could  bar 
the  remedy  and  the  lien  would  be  an  anomaly.  He  could 
not  thus  defeat  the  remedy  by  any  act  adverse  to  the  con- 
tract; and  the  fallacy  of  appellee's  last  contention  is  patent. 

Having,  then,  performed  services  as  architect  for  appellee 
with  reference  to  this  proposed  improvement;  and  having 
followed  the  statute,  as  he  supposed,  by  filing  his  claim,  in 
the  absence  of  other  lien  claimants,  he  is  clearly  entitled  to 
a  lien  from  the  date  of  his  contract.  For  that  portion  of 
the  services  concerning  the  details,  which  he  did  not  per- 
form by  reason  of  his  discharge,  there  should  have  been  an 
accounting  according  to  the  rule  announced  in  Ryan  v. 
Miller,  supra.  The  amount  found  to  be  due  appellant,  by 
the  master's  report  upon  the  evidence,  seems  to  be  reason- 
able; and,  with  a  proper  credit  to  appellee  upon  that  amount 
for  an  acccounting  as  above  mentioned,  would  have  been 
satisfactory  to  this  court. 

It  is  ordered  that  the  decree  of  the  Circuit  Court  be 
reversed  and  the  cause  remanded,  and  that  upon  a  final 
hearing  the  Circuit  Court  enter  a  decree  in  conformity  with 
the  views  herein  expressed. 

Decree  reversed  and  remanded,  with  directions. 
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Jeremiah  U,  Williams  t.  Lester  Andrew  et  al.,  Daniel 

Watson,  Interpleader. 

1.  iNSTEUcmoNS — A9  to  ScUes  of  PersoncU  Property. — An  instruction, 
in  effect,  that  there  could  be  no  sale  of  personal  property  except  by  bill 
of  sale  or  memorandum  in  writing,  is  properly  refused. 

2.  Same— lb  be  Based  upon  the  Evidence. — An  instruction  upon 
which  there  Is  no  evidence  to  base  it  is  properly  refused. 

8.  Vigilance — On  the  Part  of  Creditor*.— Vigilance  on  the  part  of 
creditors  is,  in  the  absence  of  fraud,  favored  in  law. 

Attachment  and  Interpleader.— Trial  in  the  Circuit  Ck)urt  of  Ver- 
milion County;  the  Hon.  Henbt  V.  Sellar,  Judge,  presiding.  Verdict 
and  judgment  for  the  interpleader;  appeal.  Heard  in  this  court  at  the 
Biay  term,  1899.    Affirmed.    Opinion  filed  September  20,  1899. 

C.  M.  Briggs,  Allen  &  Fritchey  and  Wilson  &  Buck- 
ingham, attorneys  for  appellant. 

W.  J.  Calhoun  and  H.  M.  Stekly,  attorneys  for  appellee. 

A  debtor  in  failing  circumstances  has  a  right  to  prefer 
one  creditor  over  others,  and  has  a  right  to  sell  him  prop- 
erty sufficient  in  value  to  pay  the  debt  of  such  preferred 
creditor  in  full,  though  by  such  means  such  preferred  cred- 
itor is  paid  in  full  and  other  creditors  are  not  paid  at  all; 
and  he  will  be  guilty  of  no  fraud  as  to  those  not  paid,  espe- 
cially where  the  creditor  is  acting  in  good  faith.  In  such 
case  he  only  exercises  a  legal  right.  Holbrook  v.  First 
National  Bank,  10  111,  App.  140;  Dempsey  v.  Brown,  25  111. 
App,  192;  Hanchett  v.  Goetz,  25  111.  App.  445;  Freishen- 
meyer  v.  Lehmkuhl,  29  111.  465;  Wilson  v.  Fawkner,  38  III. 
App.  438;  Hessing  v.  McCloskey,  37  111.  341;  Waddams  v. 
Humphrey,  22  111.  661;  Miller  v.  Kirby,  74  111.  242;  Bowden 
V.  Bowden,  75  111.  143;  Francis  v.  Rankin,  84  111.  169;  Thorn- 
ton V.  Davenport,  1  Scam.  296;  Morris  v.  Tillson,  81  111.  607; 
Welsch  V.  Werschem,  92  111.  115;  Tumlinson  v.  Matthews, 
98  111.  178;  Goembel  v.  Amett,  100  111.  34. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 
This  case  was  first  tried  in  the  Circuit  Court  of  Vermilion 

Vol.  LXXXnr  10 


o":       : — / 


290  Appellate  Courts  of  Illinois. 

Vol.  84.]  Williams  v.  Andrew. 

County  at  the  January  term,  1896,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee  Watson.  On  appeal  to 
this  court,  at  the  May  term,  1896,  that  judgment  was  re- 
versed and  the  case  remanded  (71  111.  App.  130). 

At  the  October  term,  1897,  of  the  Vermilion  County  Cir- 
cuit Court,  this  cause  was  again  tried  before  a  jury,  result- 
ing in  verdict  against  appellee  Watson,  and  that  verdict 
"was  set  aside  and  the  case  continued.  At  the  October  term, 
1898,  the  case  was  again  tried  by  jury,  resulting  in  a  verdict 
and  judgment  ^in  favor  of  appellee  Watson,  from  which 
this  appeal  is  prosecuttMl  by  the  appellant,  who  urges  a 
reversal  of  that  judgment  for  the  reason  that  the  verdict  is 
against  the  evidence,  and  that  the  court  erred  in  its  instruc- 
tions to  the  jury. 

The  record  shows  that  the  appellant,  a  farmer,  on  the 
14:th,  15th  and  16th  of  October,  1895,  delivered  to  one 
Andrew,  a  grain  buyer  at  Rossville,  Illinois,  4,080  bushels 
of  corn  which  was  placed  in  his  elevator,  and  for  which 
Andrew  was  to  pay  him  twenty -seven  cents  per  bushel.  On 
the  17th  of  October,  1895,  Andrew  absconded,  and  five  days 
thereafter  appellant  sued  out  of  the  Circuit  Court  of  Ver- 
milion County  a  writ  of  attachment  against  Andrew,  to  re- 
cover the  amount  due  him  for  the  corn,  and  on  the  same 
dav  caused  a  lew  to  be  made  thereunder  on  certain  cars  of 
grain  loaded  from  said  elevator. 

Appellee  came  into  this  attachment  proceeding  by  inter- 
pleader, claiming  to  own  the  grain  levied  upon  by  purchase 
from  Andrew  on  the  16th  of  October,  1895,  of  all  the  grain 
in  the  elevator,  and  that  he  had  taken  possession  of  same 
on  the  2 1  St  of  the  same  month.  Appellant  denied  this  claim, 
and  on  the  issues  thus  raised  all  the  trials  have  been  had. 

The  evidence  shows  that  on  September  4,  1894,  appellee 
Watson,  a  banker  in  Rossville,  Illinois,  leased  to  Andrew 
his  (Watson's)  elevator  in  that  place,  and  agreed  to  loan  to 
Andrew  money,  at  the  rate  of  seven  per  cent  interest,  with 
which  to  buy  grain;  that  on  the  16th  of  October,  1895, 
Andrew  was  insolvent  and  indebted  to  Watson  in  the  sum 
of  $13,881.59  for  money  loaned  him  to  buy  grain. 
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The  evidence  further  shows  that  on  the  21st  of  October, 
1895,  before  the  writ  of  attachment  was  levied,  Watson 
took  possession  of  all  the  grain  in  the  elevator,  includ- 
ing: the  grain  afterward  levied  upon,  and  was  in  such  pos- 
session when  the  levy  was  made. 

The  decision  of  this  case  rests  upon  the  question  of  fact 
as  to  whether  or  not  Andrew  did  sell  to  appellee  Watson 
the  grain  in  question,  in  satisfaction  of  his  indebtedness  to 
Watson.  On  this  question  the  jury  found  in  favor  of  Wat- 
son. We  have  carefully  considered  the  evidence  in  this 
case,  and  while  there  is  a  conflict  as  to  this  fact,  yet  we 
think  the  evidence  preponderates  in  fa  von  of  the  appellee 
Watson,  and  the  jury  were  warranted  in  finding  as  they  did 
in  his  favor,  hence  their  verdict  should  not  be  disturbed, 
unless  for  some  error  committed  by  the  Circuit  Court  in  its 
rulings  on  the  instructions  of  which  complaint  is  made. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  to 
the  jury  two  instructions  offered  by  appellant.  The  first 
of  these  was  properly  refused,  because  it  erroneously  told 
the  jury,  in  effect,  that  there  could  be  no  sale  of  personal 
property  except  by  bill  of  sale  or  memorandum  in  writing. 

As  to  the  second  refused  instruction  of  appellant,  we  will 
say  that,  without  commenting  upon  the  correctness  of  the 
legal  propositions  therein  contained,  it  is  sufScient  to  say 
there  was  no  evidence  upon  which  to  base  it,  hence  it  was 
properly  refused. 

Appellant  urges  no  specific  objection  to  instructions  given 
on  behalf  of  appellee  Watson,  except  that  several  of  them 
repeat  the  same  proposition.  We  find  that  upon  examina- 
tion the  court  below  was  quite  liberal  in  giving  instructions 
on  both  sides,  but  on  the  whole,  we  think,  the  jury  was 
fairly  instructed. 

Appellant  and  appellee  Watson  were  each  honafde  cred- 
itors of  Andrew,  and  Watson,  being  the  more  vigilant, 
succeeded  in  getting  Andrew  to  turn  over  to  him  all  of  his 
(Andrew's)  property,  worth  only  about  one-third  of  Wat- 
son's claim  against  him.  Such  vigilance  the  law  favors 
when  no  fraud  is  practiced,  and  the  evidence  fails  to  show 
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any  fraud  was  perpetrated  by  Watson  in  this  case  to  the 
prejudice  of  the  appellant. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  appealed  from.    Judgment  affirmed. 
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^^ — ^  James  Hnrphy,  Elzina  Le  Ferer,  Jane  Side  and  Ann 
8109     41  Bacon  ?.  Palmer  Murphy. 

~H4    ml/ 

11^  226|1  1.  Consideration— ^c^fmcn/  of  a  Controverfy,— The  adjustment 
of  a  controversy  honestly  inaugurated  is  a  sufficient  consideration  to 
support  an  agreement. 

Assampsit,— Trial  in  the  Circuit  Court  of  Vermilion  County ;  the  Hon. 
Ferdinand  Bookw alter,  Judge,  presiding.  Judgment  for  defendant 
on  demurrer;  appeal  by  plaintiff.  Heard  in  this  court  at  the  May  term, 
1899.    Reversed  and  remanded.    Opinion  filed  September  20,  1899. 

KiMBRouGH  &  Meeks  and  Wilson  &  Buckingham,  attor- 
neys for  appellant. 

Edwin  Winter  and  G.  F.  Ebarick,  attorneys  for  appel- 
lee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellants  sued  appellee  at  law  in  an  action  of  assumpsit, 
and  it  is  averred  in  the  declaration,  in  substance,  that  Jere- 
miah Murphy,  the  father  of  all  the  parties,  by  his  last  will, 
devised  all  his  property,  both  real  and  personal,  to  his  wife, 
Mary  Murphy,  for  life,  and  at  her  death  one-fourth  part  of 
his  lands  to  the  appellee.  Palmer  Murphy,  and  three-fourths 
of  such  lands  to  the  appellants  and  appellee  in  equal  parts, 
which  will  was  duly  probated  in  Vermilion  county,  January 
6, 1897.  Mary  Murphy,  widow,  died  March  11, 1898.  Appel- 
lee, on  March  17, 1898,  filed  his  bill  in  the  Circuit  Court  for  a 
partition  of  the  lands  referred  to  in  the  will,  claiming  a  right 
to  such  partition  and  division  in  accordance  with  the  terms 
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of  the  will,  to  which  the  appellants  were  made  parties 
defendant,  and  duly  served  with  process.  Appellants 
employed  counsel  to  file  answer  and  cross-bill  in  the  parti- 
tion suit  to  contest  the  will  of  Jeremiah  Murphy,  upon  the 
ground  it  was  obtained  by  the  undue  influence  of  appellee, 
and  that  testator  was  of  unsound  mind,  incapable  of  making 
a  will  at  the  time  it  was  executed.  Appellee,  knowing  the 
purpose  of  appellants  in  this  respect,  requested  them  not  to 
file  answer  and  cross-bill  in  the  partition  suit,  or  prosecute 
such  cross-bill  and  contest  of  the  will  of  their  father,  as  they 
were  intending  and  proceeding  to  do,  and  then  promised 
appellants  if  they  would  so  refrain  as  requested  he,  appellee, 
in  consideration  of  the  same,  would  amend  his  bill  and  the 
prayer  thereof,  and  thereby  cause  a  division  and  distribution 
of  the  proceeds  of  the  sale  of  the  lands  to  be  made  between 
the  parties  interested  in  such  proportions  as  that  he,  appel- 
lee, would  receive  one-fourth  thereof  and  the  appellants  the 
remaining  three-fourths.  In  consideration  of  such  promise  of 
appellee,  appellants  did  refrain  from  filing  answer  and  cross- 
bill and  contesting  such  will,  dismissed  their  solicitors, 
departed  the  court  and  relied  upon  the  promise  of  appellee 
so  made  upon  such  consideration.  Afterward  appellee,  in 
disregard  of  his  promise,  permitted  a  decree  of  partition, 
sale  and  distribution  in  accordance  with  the  interests  as 
described  in  the  will,  and  out  of  the  proceeds  of  the  sale 
thereof,  $6,400,  after  the  payment  of  $323.92  costs,  the 
appellee  received  one-fourth  of  the  balance,  and  also  one-fifth 
of  the  remaining  three-fourths,  whereby  he  received  $924.40, 
for  which  he  is  liable  to  pay  appellants  in  accordance  with 
his  said  promise,  which  he  failed  and  neglected  to  do. 

To  the  declaration  appellee  pleaded  the  statute  of  frauds, 
to  the  eflfect  that  the  supposed  promises  and  undertaking 
wereof  and  concerning  a  contract  for  sale  of  lands,  and  a 
certain  interest  in  such  lands  and  the  proceeds  thereof  for 
a  longer  term  than  one  year,  and  no  agreement,  note  or 
memorandum  was  ever  made  thereof,  or  was  signed  by 
defendant,  or  by  any  person  authorized  by  him  in  writing, 
etc. 
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Appellants  demurred  to  such  plea,  which  the  court  over- 
ruled, and  they  abiding  by  such  demurrer,  the  court  gave 
final  judgment  in  bar  of  the  action  and  for  costs  against 
appellants,  who  prosecute  this  appeal,  assigning  such  action 
of  the  court  for  error,  whereby  they  seek  a  reversal  of  such 
judgment. 

If  appellee  had  performed  his  promise  to  amend  the  bill 
in  the  partition  suit,  no  question  of  the  statute  of  frauds 
could  ever  have  arisen.  This  he  could  have  done  by  setting 
up  the  oral  agreement  recited  in  the  declaration,  which 
would  have  been  a  proper  basis  in  equity  for  the  distribu- 
tion of  the  estate,  so  as  to  transfer  a  good  title  to  the  pur- 
chaser, but  this  part  of  his  promise  he  failed  to  perform,  and 
to  this  feature  of  the  oral  agreement  alone,  in  our  opinion, 
is  the  statute  of  frauds  applicable,  and  by  the  violation  of 
which  appellee  was  taken  out  of  the  case.  Concerning  the 
remaining  terms  of  his  oral  contract,  we  think  they  stand 
independently  of  that  which  affected  the  title  of  the  land, 
and  in  legal  effect  bound  the  appellee  not  to  convey  any 
interest  in  land  merely,  but  to  pay  appellants  an  amount 
equal  to  the  proceeds  of  the  sale  of  one-fifth  of  three-fourths 
of  the  land,  if  appellants  w^ould  abandon  their  purpose  of 
contesting  the  will,  in  which,  if  they  had  been  successful, 
appellee's  claim  would  have  been  reduced  to  one-fifth  instead 
of  one-fourth,  secured  to  him  by  the  oral  agreement.  From 
the  facts  recited  in  the  declaration,  there  was  a  contest 
between  the  parties  whether  the  will  was  valid  and  should 
stand,  and  it  was  in  settlement  of  the  prospective  litigation 
concerning  it  the  agreement  was  made,  and  in  consequence 
all  further  effort  to  set  aside  the  will  was  abandoned.  It 
was  the  adjustment  of  a  controversy,  as  we  must  suppose 
honestly  inaugurated,  and  that  always  has  been  regarded  as 
a  sufficient  consideration  to  support  an  agreement.  Honey- 
man  v.  Jarvis,  79  111.  318;  Pool  v.  Docker,  92  111.  501.  And 
it  is  familiar  law  that  one  promise  is  sufficient  consideration 
for  another.  We  can  not  regard  the  contract  set  forth  in 
the  declaration  in  any  other  light  than  a  simple  promise  to 
pay  appellants  a  stipulated  amount,  to  be  measured  by  the 
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value  of  one-fifth  of  three  fourths  of  the  land  in  con tro vers v, 
in  consideration  of  their  abandonment  of  their  purpose  to 
contest  the  will  of  their  father,  and  if  we  are  correct  in 
such  conclusion,  and  we  feel  well  advised  concerning  the 
same,  the  statute  of  frauds,  was  no  answer  to  the  decla- 
ration, and  the  demurrer  should  have  been  sustained  to  such 
plea. 

For  the  error  in  overruling  the  demurrer  to  the  plea  of 
the  statute  of  frauds  the  judgment  of  the  Circuit  Court 
will  be  reversed,  and  the  cause  remanded  to  that  court,  with 
directions  to  sustain  the  demurrer.  Eeversed  and  remanded. 


John  8.  Davis'  Sons  v.  Albert  Fuller  and  John  Lantz^ 

Use  of,  etc. 

1.  Remedies— ^^  Law  and  In  Chancery, — Where  an  action  at  law 
affords  ample  remedy  for  enforcing  a  liability,  unless  some  special  and 
substantial  groimd  of  equity  jurisdiction  affects  the  adequacy  of  the 
remedy  at  law,  courts  of  equity  will  remit  the  parties  to  the  courts  of 
law. 

2.  Subrogation— ^«  Between  Debtor  and  Creditor, — As  between  the 
debtor  himself  and  the  creditor,  where  the  latter  has  a  formal  obligfi- 
tion  of  the  debtor,  and  also  a  security  on  a  fund  to  which  he  may  resort 
for  payment,  unless  some  other  equity  intervenes,  a  court  of  equity 
ouglit  not  to  compel  the  creditor  to  resort  to  such  a  fund  before  he 
asserts  his  claim  by  a  personal  suit  against  his  debtor. 

8.  Same — Limit 8  of  the  Doctrine. — The  doctrine  of  subrogation  is 
confined  to  the  relation  of  principal  and  surety,  and  guarantors. 

4.  Same— ^pph'ca^ion  of  the  Law. — As  between  piincipal  and  surety, 
or  principal  and  guarantor,  the  doctrine  is  applied  to  prevent  a  multi- 
plicity of  suits;  and  where  a  person,  to  protect  his  own  junior  lien,  is 
compelled  to  remove  one  which  is  superior,  the  person  so  discharging 
tlie  superior  lien  is  treated  as  its  purchaser  or  assignee,  unless  the  facts 
show  that  it  was  intended  as  an  absolute  payment. 

fiill  to  Set  Aside  a  Sale  of  Machinery  under  a  chattel  mortgage. 
Trial  in  the  Circuit  Court  of  McLean  County;  the  Hon.  Colostin  D. 
Myers.  Judge,  presiding.  Decree  for  complainant;  appeal  by  defend- 
ant. Heard  in  this  court  at  the  May  term,  1899.  Reversed  and 
remanded,  with  directions.    Opinion  filed  September  20,  1899. 
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n»Hn  Xr  Pollock,  attoraeys  for  appellant. 

c  Peirce,  attorneys  for  appellees. 

HiDiuo  JcsTioK  Weight  delivered  the  opinion  of 

chancery  was  filed  by  appellees  against  appeU 
;  aside  a  sale  of  threshing  machinery  under  a 
rtgage  from  appellee  and  others  to  appellant;  to 
accounting  to  appellee  for  moneys  received  by 
poQ  a  subsequent  sale  of  such  machinery  to  Reed 
trman;  and  for  the  subrogation  of  appellee  to  the 
ppellant  in  the  proceeds  of  the  sale  to  Reed  and 
n,  and  for  general  relief.  The  master  reported 
Hon  that  $1,136.49  was  due  appellee  from  appel- 
ipon  a  final  hearing  a  decree  was  entered  by  the 
vor  of  Albert  Fuller  and  John  Lantz,  for  the  use 
duller,  for  the  payment  of  that  amount  by  appel- 
n  that  decree  api)ellant  has  appealed  to  this 
urges  a  reversal,  because  appellee's  relief  is 
t  common  law;  because  John  Lantz  is  not  joined 
icial  party  to  the  suit,  and  because  the  amount 
the  decree  is  excessive,  together  with  various 
ms. 

s  developed  by  the  evidence  are  that  on  July  20, 
ir,  Lantz  &  Crawford,  as  a  partnership,  bought 
>f  appellant  a  threshing  machine  outGt,  including 
and  agreed  to  pay  S60U  November  1, 1895;  §440 
1,  189C;  $400  November  1,  1897;  and  $200 
1,  1898;  giving  their  notes  accordingly,  beu'ing 
eight  per  centum,  payable  January  1  each  year 
securing  the  same  by  chattel  mortgage  on  the 
other  property  of  Fuller,  together  with  mort- 
jal  estate  of  Lantz  and  of  Crawford,  in  Missouri, 
was  afterward  released  from  the  contract  on 
f  $90,  which  was  credited  on  the  first  note,  and 
rased  from  the  instruments  by  general  consent 
$76  on  the  first  note,  and  Fuller  paid  the  balance 
«  and  $59.61  on  the  second. 
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September  25, 1896,  having  obtained  the  consent  of  appel- 
lant, appellee  sold  the  outfit,  except  the  weigher,  to  C.  W. 
Keed  and  A.  C.  Zimmerman  for  $1,250,  who  agreed  to  pay 
$600  thereof  to  appellant— $400  September  25,  1897,  and 
$200  September  25,  1898 — giving  their  notes  accordingly, 
bearing  interest  at  eight  per  centum  with  Jack  Zimmerman 
and  Crafton  Zimmerman  as  security;  which  notes  were 
executed  and  accepted  as  collateral  security  for  the  original 
notes  of  Lantz,  Fuller  &  Crawford  to  appellant,  and  were 
further  secured  by  chattel  mortgage  on  property  of  Eeed 
and  Zimmerman,  who  further  agreed  to  pay  $650  of  the 
purchase  price  to  Fuller  and  Lantz,  giving  five  notes  there- 
for, bearing  eight  per  cent  interest  and  secured  by  chattel 
mortgage  upon  the  machinery  in  question. 

Some  months  afterward  appellant  recovered  judgment 
against  appellee  and  others,  in  McLean  County  Circuit 
Court,  on  the  balance  of  the  $440  and  $200  notes,  and  upon 
sheriff's  sale  under  execution  took  certificate  of  purchase  to 
a  tract  of  Fuller's  real  estate,  bidding  the  full  amount  of 
debt,  interest  and  costs.  In  July,  1897,  at  Adair  county, 
Missouri,  appellant  foreclosed  the  original  chattel  mortgage 
of  Lantz  and  Fuller  on  all  the  outfit  except  the  weigher, 
upon  default  in  payment  of  the  original  Lantz  and  Fuller 
$200  note  and  interest,  and  bought  in  the  machinery,  after- 
ward selling  it  again  to  Reed  and  Zimmerman,  returning 
to  them  the  $400  and  $200  notes  given  as  collateral  security 
for  the  Lantz  and  Fuller  debt.  Appellee  was  present  at 
this  foreclosure  sale  and  made  no  objection  to  the  proceed- 
ing, although  he  offered  to  take  up  the  note  if  the  parties 
would  wait  till  he  could  get  the  money. 

If  the  contention  that  appellant  received  moneys  for  the 
use  of  appellee,  or  which  he  was  bound  by  law  to  pay  over 
to  appellee,  be  true,  an  action  at  law  affords  ample  remedy 
for  enforcing  the  liability;  unless  some  special  and  sub- 
stantial ground  of  equity  jurisdiction  affects  the  adequacy 
of  the  remedy  at  law,  in  the  absence  of  which  courts  of 
equity  will  remit  the  parties  to  the  courts  of  law.  The 
mere  fact  that  an  accounting  is  asked  for  or  is  necessary  is 
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insufficient  to  give  a  court  of  equity  jurisdiction.     County 
of  Cook  V.  Davis,  143  III.  151. 

The  reason  assigned  by  appellee  then,  as  a  basis  for  the 
equitable  relief  prayed  for,  is  that  appellee,  upon  the  extin- 
guishment of  the  chattel  mortgage  given  by  him,  was 
entitled  to  be  subrogated  to  the  rights  of  appellant  flowing 
from  the  sale  of  the  machinery  to  Reed  and  Zimmerman; 
and,  as  a  corollary  of  that  proposition,  insists  that  appellant 
must  resort  to  the  notes  of  Reed  and  Zimmerman,  admitted 
to  be  collateral  security  only,  to  satisfy  the  lien  of  the  first 
chattel  mortgage  and  to  discharge  the  debt  of  appellee, 
whereupon,  by  virtue  of  the  doctrine  of  subrogation,  the 
remainder  of  those  notes  would  become  due  to  appellee. 
As  regards  the  latter  contention  it  is  said  in  1  Story's 
Equity  Jurisprudence,  610: 

"But  as  between  the  debtor  himself  and  the  creditor, 
where  the  latter  has  a  formal  obligation  of  the  debtor,  and 
also  a  security  on  a  fund  to  which  he  maj*^  resort  for  pay- 
ment, there  seems  to  be  no  ground  to  say  (at  least,  unless 
some  other  equity  intervenes)  that  a  court  of  equity  ought 
to  comi)el  the  creditor  to  resort  to  such  a  fund  before  he 
asserts  his  claim  by  a  personal  suit  against  his  debtor. 
Why,  in  such  a  case,  should  a  court  of  equity  interfere  to 
stop  the  election  of  the  creditor  as  to  any  of  the  remedies 
which  he  possesses  in  virtue  of,  or  under,  his  contract? 
There  is  nothing  in  natural  or  conventional  justice  which 
requires  it.  *  *  *  And,  at  all  events,  the  settled  doc- 
trine now  seems  to  be,  in  conformity  to  the  early  as  well 
as  the  latest  decisions,  that  the  debtor  himself  has  no  right 
to  insist  that  the  creditor,  in  such  a  case,  should  pretermit 
any  of  his  remedies,  or  select  between  them,  unless  some 
peculiar  equity  springs  up  from  the  circumstances." 

Thus  it  appears  that  appellant  had  a  right  to  foreclose 
the  first  mortgage,  notwithstanding  the  collateral  notes 
held  to  secure  the  same  debt,  providing  the  same  was  a 
legal  lien,  which,  if  it  was  not,  as  is  alleged,  would  clearly 
relegate  appellee  to  an  absolute  remedy  at  law. 

The  claim  to  subrogation  is  further  affected  by  the  char- 
acter of  the  sale  of  September  25,  1896,  to  Reed  and  Zim- 
merman. At  that  time  appellee  owned  the  machinery, 
and  had  its  possession  and  control,  and  it  must  be  clear 
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that  it  was  appellee  who  sold  and  delivered  it  to  Reed 
and  Zimmerman,  who  thereupon  agreed  to  pay  $1,250 
for  it;  $600  of  the  consideration  to  be  represented  in  col- 
lateral notes  in  the  hands  of  appellant  and  the  balance, 
$C50,  to  be  paid  to  Lantz  and  Fuller,  at  all  events,  and,  so 
far  as  that  remainder  is  concerned,  appellant  was,  and  still 
is,  a  stranger  to  the  obligation  and  to  its  security.  If 
appellee  had  promptly  met  the  debt  to  appellant,  can  it  be 
said  the  result  would  be  a  right  of  subrogation  to  appellee  ? 
We  do  not  believe  the  answej^can  be  affirmative.  For 
appellant  would  on  that  contingency  have  no  rights  that 
appellee  did  not  have;  and  therefore  substitution  could 
avail  nothing.  Then  upon  what  principle  can  appellee 
claim  that  right  under  the  facts  of  this  case?  In  the  case 
of  Bishop  V.  O'Oonnor,  69  111.,  at  page  437,  it  is  said : 

"  That  doctrine  is  confined  to  the  relation  of  principal 
and  surety,  and  guarantors,  or  to  cases  where  a  person,  to 
protect  his  own  junior  lien,  is  compelled  to  remove  one 
which  is  superior,  and  in  cases  of  insurers  pay ing  losses.  In 
the  first  class  of  these  cases  the  doctrine  is  applied  to  pre- 
vent a  multiplicity  of  suits.  And  in  the  second  class  of 
cases  the  person  discharging  the  superior  lien  is  treated  as 
its  purchaser  or  assignee,  unless  the  facts  show  it  was 
intended  as  an  absolute  payment." 

And,  further,  in  the  case  of  Home  Savings  Bank  v.  Bier- 
stadt,  168  111.  618,  where  it  was  said  (page  624) : 

''  The  right  of  subrogation,  which  springs  from  the  mere 
fact  of  the  payment  of  a  debt,  and  which  is  included  under 
the  heads  first  above  stated,  is  what  is  termed  legal  subro- 
gation, and  exists  only  where  included  within  these  classes. 
But  in  addition  to  this  principle  of  legal  subrc)gation  there 
exists  another  principle,  whicn  is  termed  conventional  sub- 
rogation, which  results  from  an  equitable  laght  springing 
from  an  express  agreement  with  the  debtor,  by  which 
one  advances  money  to  pay  a  claim  for  the  security  of 
which  there  exists  a  lien,  by  which  agreement  he  is  to  have 
an  equal  lien  to  that  paid  off,  whereupon  he  is  entitled  to 
the  benefit  of  the  security  which  he  has  satisfied  with  the 
expectation  of  receiving  an  equal  lien — citing  cases." 

Tested  by  these  rules  it  in  apparent  that  appellee  does 
not  occupy  that  relation  to  appellant  from  which  it  is 
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shown  the  doctrine  of  subrogation  springs;  but  it  simply 
shows  that  the  true  relation  existing  between  them  is  that 
of  debtor  and  creditor  alone,  not  that  of  principal  and 
surety,  or  guarantor,  nor  of  a  third  party  holding  a  junior 
lien  and  satisfying  the  superior  one  to  protect  it;  and,  as  to 
the  other  or  conventional  subrogation,  it  is  sufficient  to  say 
that  he  himself  was  the  debtor  who  was  bound  to  satisfy 
the  claim  that  was  extinguished.  Therefore  it  seems  that 
the  adequacy  of  the  remedy  at  law  remains  unaffected  by 
any  such  consideration  to^ive  a  court  of  equity  the  juris- 
diction sought. 

Holding  these  views  of  the  case,  consideration  of  the 
other  alleged  errors  will  not  be  necessary,  and  accordingly 
the  decree  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the  bill  for  want 
equity.    Ke  versed  and  remanded. 


A.  B.  Hill  T.  Mary  A.  Montgomery. 

1.  PuNFTiVE  Damages— ffTicn  Properly  Allowed. — Punitive  damages 
are  proper  in  a  case  where  an  attorney  falsely  gives  a  client  information 
that  leads  her  to  a  second  marriage  and  renders  her  liable  to  indictment 
and  prosecution  for  bigamy. 

2.  Excessive  Damages  —  TMien  $5,000  is  Not.— A  woman  whose 
husband  had  been  convicted  of  felony  and  sentenced  to  the  penitentiary, 
employed  an  attorney  to  procure  a  divorce  for  her,  and  who,  in  obedi- 
ence to  such  employment,  filed  a  bill  which  was  afterward  dismissed  for 
want  of  prosecution,  but  upon  being  informed  by  the  attorney  that  she 
was  legally  divorced,  married  again,  and  resumed  marriage  relations 
and  continued  the  same  until  she  received  information  of  the  true  state 
of  affairs,  when  slie  sued  the  attorney  and  recovered  a  judgment  fot 
$5,000,  which  is  held  not  to  be  excessive. 

8.  Attorneys — Duties  Toward  Clients, — The  law  requires  of  an 
attorney  the  utmost  degree  of  fidelity  toward  all  who  may  employ  him. 
So  deeply  imbedded  is  this  idea  in  our  jurisprudence,  and  so  jealous  is 
the  law  of  the  rights  of  a  client,  dealing  with  his  attorney,  that  not  only 
is  the  attorney  precluded  from  taking  advantage  of  his  superior  knowl- 
edge and  skill  to  the  detriment  of  the  client,  but  in  aU  controversies 
between  them  the  burden  is  on  him  to  show  that  he  truthfully  informed 
his  client  as  to  aU  the  facts  and  his  rights  in  the  premises. 


k. 
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4.  New  Trials — Wlien  AUotred  on  Cumulative  Testimony, — A  new- 
trial  will  not  be  granted  to  enable  a  losing  party  to  produce  cumulative 
evidence,  unless  it  appears  that  such  evidence  is  so  clear  and  conclusive 
that  it  will  cause  a  different  verdict  from  another  jury. 

Action  in  Case. — Misconduct  of  attorney.  Trial  in  the  Circuit  Ck>urt 
of  Vermilion  County;  the  Hon.  Ferdinand  Bookwaltkr,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  May  term,  1889.  AfQrmed.  Opinion  filed 
September  20,  1899. 

Sai^ans  &  Drapeb,  attorneys  for  appellant 

Dyer  &  Walbridob  and  Wilson  &  Buckingham,  attor- 
neys for  appellee. 

Mr.  Jcsticr  Harker  delivered  the  opinion  of  the  court. 

Appellee,  whose  husband  had  been  convicted  of  felony 
and  sentenced  to  confinement  in  the  penitentiary,  employed 
appellant,  a  practicing  attorney  of  the  Vermilion  county 
bar,  to  procure  for  her  a  divorce.  In  obedience  to  the 
employment,  appellant,  on  September  15,  1896,  filed  a  bill 
for  divorce  in  the  Circuit  Court,  and  procured  service  of 
summons  upon  the  defendant  therein,  John  Montgomery. 
At  the  October  term,  1896,  of  that  court  a  default  and  decree 
j/ro  eonfesso  were  entered  against  Montgomery  and  the  cause 
continued  for  evidence. 

At  the  January  term,  1897,  the  cause  was  dismissed  for 
want  of  prosecution  at  the  costs  of  the  complainant. 

On  the  24th  of  October,  1896,  appellee  visited  appellant's 
office  and  claims  that  at  that  time  paid  a  balance  due  as  fee 
and  costs,  and  was  informed  by  him  that  he  had  procured  a 
divorce  for  her.  Under  the  belief  that  she  was  legally 
divorced  and  free  to  contract  a  second  marriage,  she,  within 
a  short  time  thereafter,  married  one  John  Hampton,  and 
continued  to  live  with  him  as  his  wife  until  December  30, 
1898,  when  she  learned  for  the  first  time  that  no  decree 
divorcing  her  from  John  Montgomery  had  ever  been  ren- 
dered. 

She  at  once  left  Hampton  and  began  this  suit  for  dam- 
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ages  against  appellant.  A  trial  by  jury  was  had  in  the 
Circuit  Court  resulting  in  a  verdict  for  appellee  for  $5,000. 
A  motion  for  new  trial  was  made  and  urged  chiefly  upon 
the  ground  of  newly-discovered  evidence.  The  Circuit 
Court  overruled  the  motion  and  rendered  judgment  on  the 
verdict. 

An  appeal  is  prosecuted  from  that  judgment,  and  in  seek- 
ing a  reversal  it  is  urged  that  the  court  erred  in  ruling  upon 
the  admissibility  of  evidence;  that  he  made  improper  remarks 
within  the  hearing  of  the  jury,  which  were  prejudicial  to 
the  defendant;  that  he  gave  erroneous  instructions  for  the 
plaintiff;  that  the  verdict  is  against  the  weight  of  the  evi- 
dence; that  the  damages  awarded  are  excessive,  and  that  a 
new  trial  should  have  been  granted  upon  the  afSdavits  of 
newly-discovered  evidence. 

The  court  refused  to  allow  counsel  for  the  defendant  upon 
cross-examination  of  the  plaintiff  to  inquire,  whether  she 
did  not  first  become  acquainted  with  John  Hampton  at 
a  house  of  prostitution  in  Danville.  The  court  properly 
ruled.  In  the  first  place,  the  inquiry  was  not  legitimate 
cross-examination.  Secondly,  while  the  law  recognizes  the 
right  of  a  defendant,  sued  in  this  kind  of  an  action,  to  show, 
in  mitigation  of  damages,  the  general  bad  character  of  the 
plaintiff,  it  can  not  be  shown  by  proof  of  specific  acts. 

The  remarks  of  the  court  complained  of  were  provoked 
by  the  persistent  evasion  of  one  of  Hill's  female  witnesses, 
and  her  attempt  to  get  before  the  jury  irresponsive  matter 
as  to  where  she  had  seen  the  plaintiff.  While  the  record 
would  appear  better,  perhaps,  if  those  remarks  were  not  in 
it,  we  can  not  see  that  they  seriously  prejudiced  the  defense. 

The  instructions  are  singularly  free  from  error.  Those 
complained  of  are  stock  instructions,  and  are  given  daily  in 
the  trial  of  actions  of  trespass  and  case. 

It  would  render  this  opinion  entirely  too  lengthy  to  dis- 
cuss in  detail  the  numerous  contradictions  in  the  testimony 
over  minor  matters. 

The  frictional  question  of  fact,  on  which  the  case  hinged, 
was  whether  Hill  told  Mrs.  Montgomery,  when  she  visited 
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his  office  on  the  24th  of  October,  1S96,  that  he  had  procured 
a  decree  for  divorce.  The  conflict  was  sharp  and  pointed 
between  the  testimony  of  the  two  on  that  issue.  A  careful 
review  of  the  entire  evidence,  as  presented  by  the  record, 
satisfies  us  that  the  jury  correctly  found  the  fact,  and  that 
Hill  did  represent  to  her  that  he  had  procured  the  divorce. 
While  her  testimony  appears  entirely  reasonable,  and  her 
subsequent  conduct  consistent  with  having  received  such 
information.  Hill  was  so  thoroughly  impeached  as  to  justify 
a  jury  in  saying  that  he  was  not  worthy  of  belief. 

The  amount  of  the  damages  awarded  has  been  to  us  the 
most  serious  and  troublesome  question  in  the  case. 

It  is  clear  the  jury  must  have  allowed  punitive  damages. 

Were  the  facts  and  circumstances  such  as  to  justify  the 
visitation  of  that  character  of  damages  upon  the  defendant? 
In  the  honorable  calling  professed  by  him  the  law  required 
of  Hill  the  utmost  degree  of  fidelity  toward  all  who  might 
employ  him.  So  deeply  imbedded  is  that  idea  in  our  juris- 
prudence, so  jealous  is  the  law  of  the  rights  of  a  client 
dealing  with  his  attorney,  that  not  only  is  the  attorney 
precluded  from  taking  advantage  of  his  superior  knowl- 
edge and  skill  to  the  detriment  of  the  client,  but  in  all 
controversies  between  them  the  burden  is  on  him  to  show 
that  he  truthfully  informed  his  client  as  to  all  the  facts  and 
his  rights  in  the  premises. 

Here  is  a  case  in  which  the  attorney,  to  secure  payment 
of  the  balance  of  a  fee  agreed  upon,  falsely  represented  to 
his  client  that  he  had  completed  the  service  for  which  he 
had  been  employed. 

He  falsely  gave  his  client  information  that  led  her  to  a 
second  marriage  and  thereby  rendered  her  liable  to  indict- 
ment and  prosecution  for  felony.  Taking  into  considera- 
tion the  perfidy  of  Hill's  conduct,  and  the  dangers  incident 
to  his  client  acting  upon  the  false  information  given  her,  we 
have  concluded  that  the  case  is  one  calling  for  punitive 
damages,  and  that  those  allowed  are  not  excessive. 

The  court  properly  refused  to  grant  a  new  trial  upon  the 
ground  of  newly-discovered  evidence.    The  matter  set  up 
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in  the  affidavits  filed  in  support  of  the  motion  only  tended 
to  the  contradiction  and  impeachment  of  the  plaintiff.  It 
was  merely  cumulative,  and  was  not  conclusive.  The  law- 
is  firmly  settled  that  a  new  trial  will  not  be  granted  to 
enable  a  losing  party  to  produce  cumulative  evidence,  unless 
it  appears  that  such  evidence  is  so  clear  and  conclusive  that 
it  would  certainly  cause  a  different  verdict  from  another 
jury.  Martins  v.  Ehrenfels,  2i  111.  187;  Monroe  v.  Snow, 
131  111.  126;  Bemis  v.  Horner,  165  III.  347. 

No  substantial  error  appearing  in  the  record,  the  judg- 
ment will  be  affirmed. 


Jonathan  H.  Bowell  v.  Goyenant  Mutual  Life  Ass'n. 

1.  CJoNSTRUCTiON  OF  Stjltvtes— Application  of  Section  20  of  the  Act 
to  Incorporate  Companiea  to  do  the  Business  of  Life  or  Accident  Insur- 
ance on  tlie  Assessment  Pton.— Section  20  of  the  act  to  incorporate  com- 
panies to  do  the  business  of  life  or  accident  insurance  on  the  assessment 
plan,  and  to  control  such  companies  of  this  State  and  of  other  States 
doing  business  in  this  State,  to  repeal  a  certain  act  therein  named,  and 
providing  and  fixing  the  punishment  for  violation  of  the  provisions 
thereof,  in  force  July  1, 1893  (Laws  1893,  126),  providing  that  **  no  order, 
judgment  or  decree,  for  an  accounting,  or  enjoining,  restraining  or  inter- 
fering with  the  prosecution  of  the  business  of  any  domestic  insurance 
corporation  subject  to  the  provisions  of  the  act,  or  appointing  a  receiver, 
shall  be  made  or  granted  otherwise  tlian  upon  the  application  of  the 
attorney -general  on  his  own  motion,  or  after  his  approval  of  a  request 
in  writing  therefor  by  the  auditor  of  public  accounts,  except  in  an  action 
by  a  judgment  creditor  or  in  proceedings  supplementary  to  execution, 
has  no  application  to  a  suit  to  prevent  a  forfeiture  of  a  member's  certifi- 
cate. 

2.  Specific  Perfoemance— >r/iere  Courts  of  Equity  WiU  Decree  It, 
— Courts  of  equity  look  to  the  substance  of  a  transaction,  and  the 
primary  object  of  the  parties,  and  where  that  requires  a  specific  per- 
formance, decree  accordingly,  on  the  ground  that  a  court  of  law  is 
inadequate  to  decree  a  specific  performance,  and  can  relieve  the  injured 
party  only  by  a  compensation  in  damages,  which  in  many  cases  would 
fall  far  short  of  the  redress  which  his  situation  might  require. 

8.  Same— WTiere  a  Party  Refuses  to  Perform, — Wherever  parties 
have  fairly  entered  into  a  valid  and  binding  contract,  and  one  of  the 
parties  refuses  to  perform  such  contract  according  to  its  terms,  and  such 
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contract,  and  the  situation  of  the  parties  are  of  a  nature  that  the  court 
may  decree  a  specific  performance,  and  there  is  no  adequate  and  com- 
plete remedy  at  law,  a  court  of  equity  wiU  interpose  and  decree  a  specific 
performance, 

4.  Same — Mutuality  of  the  Contract. —It  is  only  where  the  situation 
of  one  of  the  parties  is  such  under  the  terms  of  the  contract,  or  where 
such  situation  has  changed  so  that  it  is  impossible  for  one  of  them  to 
perform,  that  the  mutuality  required  by  the  rule  will  defeat  the  relief 
sought. 

5.  Beneficiary  Associations— Fotcer  to  Increase  Asaessmente.—A 
beneficiary  association,  after  having  issued  a  certificate  for  $5,000  on 
the  life  of  a  member,  stipulating  that  no  mortuary  assessment  should 
ever  exceed  $1.20,  and  if  the  membership  should  exceed  five  thoasand, 
or  in  case  of  the  death  of  a  member  holding  a  certificate  for  a  smaller 
amount,  he  should  only  be  liable  for  such  proportional  part  of  an  assess- 
ment as  the  amount  of  his  certificate  bore  to  the  total  membership  of 
the  association,  can  not  increase  its  assessments  upon  the  holder  of  such 
certificate  and  then  declare  it  forfeited  because  he  refuses  to  pay  such 
increased  assessments. 

6.  Same— iVbi  Permitted  to  Create  Estoppels  Against  Members. — A 
beneficiary  association  can  not  be  permitted  to  take  such  advantage  of 
its  own  wrong  as  to  create  an  estoppel  against  one  of  its  members,  and 
the  fact  that  it  is  acting  as  the  trustee  of  its  policy  holders  puts  it  in  no 
ditferent  attitu<le. 

7.  Insurance  Contract— yla  Choses  in  Action. — A  contract  of  insur- 
ance is  a  ckose  in  action,  and  as  such  may  properly  be  classified  under 
the  general  head  of  personal  property,  as  distinguished  from  real  estate, 
and  the  principle  governing  8i)ecitic  performance  relating  generally 
to  personal  estate  applies  to  all  contracts  of  a  personal  nature,  such  as 
insurance  policies,  etc. 

Bill  to  Preyent  a  Forfeitnre  of  an  Insnranf  e  Contract.— Trial  in 
the  Circuit  Court  of  McLean  County;  the  Hon.  Colostin  D.  Myers, 
Judge,  presiding.  Decree  dismissing  the  bill;  error  by  complainant. 
Heard  in  this  court  at  the  May  term,  1809.  Reversed  and  remanded. 
Opinion  filed  September  20,  1809. 

Rowell,  Neville  &  Lindlet,  attorneys  for  plaintiff  in 
error. 

A  court  of  equity  has  jurisdiction  to  declare  assessments 
illegal  when  not  raade  in  accordance  with  the  policy  of  in- 
surance, to  construe  the  policy,  and  to  enjoin  forfeitures  for 
non-payment  of  illegal  assessments.  Cohen  v.  N.  Y.  Mu- 
tual Ins.  Co.,  50  N.  Y.  010;  Meyer  v.  Knickerbocker  Life  Ins. 
Co.,  73  N.  Y.  516;    Union  Central  Life  Ins.  Co.  v.  Pottker, 
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33  Ohio  St.  459;  Mutual  Life  Ins.  v.  TuUidge,  39  Ohio  St. 
240;  Day  v.  Conn.  General  Life  Ins.  Co.,  45  Conn.  4S0; 
May  on  Insurance,  Sec.  35();  Brooklyn  Life  Ins.  Co.  v.  Week, 
9  111.  App.  360.  See  also  Covenant  Mutual  Benefit  Asso- 
ciation V.  Sears  et  al.,  114  111.  108;  The  Mutual  Eeserve 
Fund  Life  Ass'n  v.  Smith,  169  111.  264. 

A  corporation  has  no  rio^ht  to  pass  by-laws  which  will 
impair  the  effect  of  contracts  previously  made.  Voigt  v. 
Kersten,  164  111.  314;  Illinois  Female  College  v.  Cooper,  25 
III.  148;  Davenport,  etc.,  Co.  v.  Davenport,  13  Iowa,  229; 
People  V.  Crockett,  9  Cal.  112;  Pulford  v.  Fire  Dept,  31 
Mich.  458;  Great  Falls  Mutual  Fire  Insurance  Co.  v.  Har- 
vey, 45  N.  II.  292;  Ano^ell  &  Ames  on  Corporations,  par. 
332;  Covenant  Mutual  Benefit  Association  v.  Baldwin,  49 
111.  App.  203. 

Assessments  made  bv  the  manao^ers  of  assessment  insu- 
ance  companies  in  violation  of  the  contract  of  insurance  are 
invalid,  and  no  valid  forfeiture  can  be  declared  for  a  fail- 
ure to  pay  such  illegal  assessment.  Farmers'  Mut.  Fire  Ins. 
Co.  V.  Knight,  162  111.  470;  Palmyra  Ins.  Co.  v.  Knight,  59 
111.  App.  274;  Covenant  Mut.  Benefit  Ass'n  v.  Baldwin,  49 
111.  App.  203;  Northwestern  Ben.  and  Mut.  Aid  Ass'n  v. 
Wanner,  24  111.  App.  357;  Margesson  v.  Mass.  Ben.  Ass'n, 
42  N.  E.  Eep.  1132;  Langdon  v.  Mass.  Ben.  Ass'n,  44  N.  E. 
Eep.  226;  Mutual  Endowment  Society  v.  Essender,  59  Md. 
463;  llaie  v.  E.  Q.  Aid  Union,  168  Pa.  St.  377;  Niblack  on 
Mutual  Benefit  Societies,  Sees.  277,  279,  280;  Underwood 
V.  Legion  of  Honor,  66  Iowa,  134. 

A  contract  of  insurance  between  a  mutual  benefit  asso- 
ciation and  one  of  its  members  will  be  as  fully  protected  as 
if  made  with  a  stranger.  The  association  can  not,  without 
the  assent  of  such  member,  impose  any  new  condition  affect- 
ing the  contract  to  his  injury.  It  can  not  by  a  subsequent 
by-law  change  any  rights  under  his  control.  Northwestern 
Ben.  Mutual  Aid  Ass'n  v.  Wanner,  24  App.  357;  Middlesex 
Turnpike  Co.  v.  Swan,  10  Mass.  393;  Grossman  v.  Ass'n, 
143  Mass.  435;  Morrison  v.  Wis.  O.  F.,  59  Wis.  162;  Becker 
V.  Life  Ins.  Co.,  48  Mich.  610;  Becker  v.  Berlin  Benefit 
Society,  144  Pa.  St.  232. 
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T.  A.  MoRAN,  Geo.  W.  Wall,  W.  C.  Calkins  and  Fifer 
&  Barry,  attorneys  for  defendant  in  error,  contended 
that  the  complainant  has  stated  no  case  which  entitles 
him  to  relief  in  a  court  of  equit3\  Equity  has  no 
jurisdiction  under  the  facts  stated  in  this  bill  to  enjoin 
a  forfeiture  of  the  contract  for  the  non-payment  of 
assessments  thereunder.  Farmers'  Mutual  Insurance  Co.  of 
Palmyra  v.  Knight,  162  111.  470;  Covenant  Mutual 
Benefit  Life  Association  v.  Baldwin,  49  111.  App.  203; 
Mar^eson  v.  Mass.  Ben.  Ass'n,  42  N.  E.  Eep.  1132;  Lang- 
don  V.  Massachusetts  Beneficial  Life  Association,  44  N.  E. 
Rep.  220;  Fry  on  Specific  Performance,  Sees.  440,  441; 
Ross  V.  Union  Pacific  Ry.  Co.,  4  Woolw.  26;  Hetfield  v. 
Willey,  105  111.  2S9;  Frisby  v.  Ballance,  4  Scam.  2S7;  C, 
B.  &  Q.  R.  R.  Co.  V.  Reno,  113  111.  39;  Kimball  v.  Tooke, 
70  III.  553;  Harrison  v.  Polar  S.  L.,  116  111.  282. 

The  bill  is  insufficient  in  its  allegations  to  authorize  a 
court  of  equity  to  order  an  accounting  or  to  interfere  with, 
the  control  or  manaoferaent  of  the  defendant  association  bv 
its  directors.  Barbots  v.  Mutual  Reserve  Fund  Life  Ass'n, 
Supreme  Court  of  Ga.,  28  S.  E.  Rep.  498;  Swan  v.  Mutual 
Reserve  Fund  Life  Ass'n,  155  N.  Y.  9;  Thompson  on  Cor- 
porations, Sees.  4499,  4533;  Wheeler  et  al.  v.  The  Pullman 
Iron  &  Steel  Co.,  143  111.  207. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

When  this  case  was  before  the  Supreme  Court,  176  111. 
557,  in  its  statement  and  opinion  in  dismissing  the  appeal, 
it  said : 

"  This  is  an  appeal  prosecuted  from  a  decree  of  the  Cir- 
cuit Qourt  of  McLean  County,  dismissing  appellant's  bill, 
filed  in  that  court  against  appellee. 

The  material  facts  alleged  in  the  bill,  as  a  basis  for  the 
relief  asked,  are  as  follows :  The  defendant  association 
was  incorporated  January  9,  1877,  under  the  provisions  of 
the  general  act  concerning  corporations,  in  force  July  1, 
1872,  with  the  declared  object '  to  aflford  financial  aid  and 
assistance  to  the  widows,  orphans,  heirs  or  devisees  of 
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deceased  raerabers.'  The  by-laws  provided  for  issuing  cer- 
tifictites  to  members  in  various  amounts,  payable  at  the 
the  death  of  the  member  to  the  beneficiaries.  On  August 
28,  1879,  complainant  was  an  active  Odd  Fellow,  of  the  age 
of  forty-seven  years,  eligible  to  membership,  and  applied 
therefor,  paying  for  the  medical  examination  and  mem- 
bership fee,  and  received  a  certificate  of  membership, 
set  out  in  the  bill.  By  this  certificate  defendant  agreed 
that  upon  his  compliance  with  its  provisions  an  assess- 
ment snould  be  levied,  and  the  association  would  pay,  as  a 
benefit  to  his  children,  at  his  death,  $5,000.  Th^  con- 
ditions to  be  complied  with  by  him  were  the  payment  of 
the  membership  and  examination  fees  and  assessments  for 
death  claims  and  expenses.  The  certificate  stipulated  that 
a  mortuary  assessment  should  never  exceed  $1.20  on  a  cer- 
tificate for  $5,000,  and  if  the  membership  should  exceep 
five  thousand,  or,  in  case  of  the  death  of  a  member  hold- 
ing a  certificate  for  a  smaller  amount,  he  should  only  be 
liable  for  such  proportional  part  of  an  assessment  as  the 
amount  of  the  certificate  bore  to  the  total  membership  of 
the  association.  The  by-laws  also  provided  for  a  member- 
ship fee,  limited  to  $10  on  a  $5,000  certificate,  and  a  med- 
ical examination  fee  of  $2,  and  for  assessments  to  pay  death 
claims,  graded  according  to  the  amount  of  the  certificate, 
the  age  of  the  member  at  joining,  and  the  membership  of 
the  association.  It  was  provided  that  such  an  assessment 
should  never  exceed  $1  20  for  members  from  the  ages  of 
thirty-nine  to  forty-seven,  inclusive,  at  the  time  of  becom- 
ing members.  The  by-laws  also  provided  for  an  assessment 
for  expenses  which  should  not  exceed  thirty  cents  per 
month  on  a  certificate  of  $5,000.  All  certificates  issued  up 
to  1890  were  of  the  same  character  as  complainant's  cer- 
tificate. The  defendant  has  attempted  to  make  a  large 
increase  in  assessments  against  complainant,  claiming  the 
right  to  assess  him,  not  in  accordance  with  his  contract, 
but  upon  the  estimated  cost  of  life  insurance  at  his  present 
age,  and  to  assess  a  larger  sum  for  expenses  than  called  for 
by  his  contract.  A  mortuary  assessment  (No.  14^)  was 
made  February  28,  1898,  for  $37.35,  and  complainant  was 
notified  that  six  calls  of  that  amount  would  be  made  during 
the  year,  making  in  all  $224.10  for  the  year  1898. 

There  are  other  matters  averred  in  the  bill,  but  we  have 
stated  the  substance  of  the  material  averments  and  the 
grounds  upon  which  relief  is  asked.  The  bill  charges  that 
these  assessments,  contrary  to  the  terms  of  appellant's  con- 
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tract,  are  in  violation  of  it  and  in  excess  of  his  legal 
liability.  The  prayer  is,  that  the  mortuary  call  No.  149, 
made  upon  the  new  plan,  be  declared  illegal  and  not  bind- 
ing upon  complainant;  that  the  court  may  decree  that  the 
only  legal  assessment  which  can  be  made  is  one  in  accord- 
ance with  the  terms  of  complainant's  contract,  and  enjoin 
the  defendant  from  taking  any  steps  intended  to  work  a 
forfeiture  of  the  certificate,  because  of  a  failure  to  pay  said 
unlawful  assessment  or  any  other  like  assessment,  and  also 
to  restrain  the  defendant  from  making  any  assessment 
upon  complainant's  certificate,  except  in  accordance  with 
the  terms  thereof. 

The  bill  was  filed  to  prevent  a  forfeiture  of  the  certificate, 
and  to  enforce  a  specific  performance  of  complainant's  con- 
tract made  with  the  defendant,  according  to  its  terms.  The 
defendant  demurred  to  the  bill  and  the  demurrer  was  sus- 
tained, whereupon  complainant  elected  to  stand  by  his  bill, 
and  it  was  dismissed.  The  case  was  brought  to  this  court 
under  the  claim  that  the  validity  of  a  statute  is  involved. 
The  statute  in  question  is  section  20  of  an  act  entitled  'An 
act  to  incorporate  companies  to  do  the  business  of  life  or  acci- 
dent insurance  on  the  assessment  plan,  and  to  control  such 
companies  of  this  State  and  of  other  States  doing  business 
in  this  State,  and  to  repeal  a  certain  act  therein  named,  and 
providing  and  fixing  the  punishment  for  violation  of  the 
provisions  thereof,'  in  force  July  1,  1893.  The  section  is  as 
follows : 

'  No  order,  judgment  or  decree  providing  for  an  account- 
ing, or  enjoining,  restraining  or  interfering  with  the  prose- 
cution of  the  business  of  any  domestic  insurance  corporation 
subject  to  the  provisions  of  this  act,  or  appointing  a  tem- 
porary or  permanent  receiver  thereof,  shall  be  made  or 
granted  otherwise  than  upon  the  application  of  the  attor- 
ney-general on  his  own  motion,  or  after  the  approval  of  a 
request  in  writing  therefor  by  the  auditor  of  public  accounts, 
except  in  an  action  by  a  judgment  creditor  or  in  proceed- 
ings supplementary  to  execution.' 

Appellant  insists,  in  the  first  place,  that  the  statute  does 
not  apply  to  a  suit  of  this  kind,  but  he  says  that  in  the 
event  the  court  should  hold  that  it  does  prohibit  his  action, 
then  a  constitutional  question  would  arise.  A  reading  of 
the  act  shows  that  the  action  does  not  purport  to  have  any 
reference  to  a  suit  like  this.  It  refers  only  to  a  general 
accounting,  or  restraint  of  the  prosecution  of  the  business 
or  system  of  doing  business  with  the  public,  in  a  general  way, 
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by  an  insurance  company,  or  the  appointment  of  a  receiver 
therefor.  There  is  no  averment  in  the  bill  that  the  defend- 
ant has  been  reincorporated  under  this  act;  but  whatever 
the  fact  may  be,  the  act  only  purports  to  concern  the  pub- 
lic regulation,  visitation  and  control  of  such  an  association, 
and  not  the  individual  rights  of  contract.  The  purpose  of 
this  bill  is  neither  an  accounting  nor  any  of  the  other 
things  provided  for  in  the  section.  If  complainant  has  a 
contract  enforceable  according  to  its  terms,  an  accounting 
between  him  and  defendant  is  neither  necessary  nor  proper 
for  the  purpose  of  enforcing  it.  As  the  statute  has  no  rela- 
tion to  a  suit  of  this  kind,  and  does  not  purport  to  have, 
there  is  no  question  of  its  validity  involved  in  the  litigation. 
It  is  not  sufficient,  to  bring  a  case  to  this  court  on  a  con- 
stitutional question,  for  counsel  to  assert  that  in  some 
possible  view  of  the  case  the  validitv  of  a  statute  mav  be 
involved,  where  it  is  apparent  that  it  can  never  come  in 
question." 

The  points  made  by  counsel  for  defendant  in  error,  in 
their  brief  and  argument  in  this  court,  by  which  they  seek 
to  support  the  decree  of  the  Circuit  Court  dismissmg  the 
bill,  are  (1)  that  complainant  has  stated  no  case  which  enti- 
tles him  to  relief  in  a  court  of  equity.  Equity  has  no  juris- 
diction, under  the  facts  stated  in  this  bill,  to  enjoin  a 
forfeiture  of  the  contract  for  the  non  payment  of  assess- 
ments thereunder,  and  (2)  the  bill  is  insufficient  in  its  alle- 
gations to  authorize  a  court  of  equity  to  order  an  accounting, 
or  to  interfere  with  the  control  and  management  of  the 
defendant  association  by  its  directors. 

The  second  point  above  noted  is  effectually  disposed  of 
in  the  opinion  we  have  quoted,  wherein  it  is  said  that  "  the 
purpose  of  this  bill  is  neither  an  accounting  nor  any  of  the 
other  things  provided  for  in  the  section  (of  the  statute).  If 
complainant  has  a  contract  enforceable  according  to  its 
terms,  an  accounting  between  him  and  the  defendant  is 
neither  necessary  or  proper  for  the  purpose  of  enforcing  it.*' 
We  are  therefore  relieved  of  the  necessity  of  considering 
this  point. 

The  only  question  left,  therefore,  for  the  determination 
of  this  court,  is  whether  the  first  point  of  defendant   in 
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error,  stated  above,  is  well  grounded.  The  purpose  of  the 
bill  is  succinctly  stated  by  the  Supreme  Court,  when  it 
said :  "  The  bill  was  filed  to  prevent  a  forfeiture  of  the  certif- 
icate, and  to  enforce  a  specific  performance  of  the  complain- 
ant's contract  made  with  defendant,  according  to  its  terms." 
If  it  shall  be  found  that  a  court  of  equity  has  power  and 
authority  to  decree  a  specific  performance  of  the  contract, 
according  to  its  terms,  it  will  follow,  as  a  necessary  inci- 
dent, that  it  will  interpose  to  prevent  a  forfeiture  of  the 
certificate  for  the  non-payment  of  assessments  unauthorized 
by  the  contract,  and  we  shall  first  consider  whether  a  court 
of  equity  can  or  will  interpose  and  decree  a  specific  per- 
formance of  a  contract  of  the  nature  set  forth  in  the  bill, 
under  the  circumstances  described  therein. 

It  is  well  known  (Story  Eq.  Jur.,  Sec.  714,  et  seq.)  that 
by  the  common  law  every  contract  or  covenant  to  sell  or 
transfer  a  thin^,  if  there  is  no  actual  transfer,  is  treated  as 
a  mere  personal  contract  or  covenant,  and  as  such,  if  it  is 
unperformed  by  the  party,  no  redress  can  be  had,  except  in 
damages.  This  is,  in  effect,  in  all  cases,  allowing  the  party 
the  election  either  to  pay  damages,  or  to  perform  the  con- 
tract or  covenant,  at  his  own  pleasure.  But  courts  of  equity 
have  deemed  such  a  course  wholly  inadequate  for  the  purpose 
of  justice ;  and  considering  it  a  violation  of  moral  and  equi- 
table duties,  they  have  not  hesitated  to  interpose, and  require 
from  the  conscience  of  the  ofl^ending  party  a  strict  perform- 
ance of  what  he  can  not,  without  manifest  wrong  or  fraud, 
refuse.  The  jurisdiction  of  courts  of  equity  to  decree  a 
specific  performance  of  contracts  is  not  dependent  upon,  or 
affected  by,  the  form  or  character  of  the  instrument.  What 
these  courts  seek  to  be  satisfied  of  is,  that  the  transaction 
in  substance  amounts  to,  and  is  intended  to  be,  a  binding 
agreement  for  a  specific  object,  whatever  may  be  the  form 
or  character  of  the  instrument.  Courts  of  equity  look  to 
the  substance  of  the  transaction,  and  the  primary  object  of 
of  the  parties,  and,  where  that  requires  a  specific  perform- 
ance, decree  accordingly.  The  ground  of  the  jurisdiction 
is  that  a  court  of  law  is  inadequate  to  decree  a  specific  per- 
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formance,  and  can  relieve  the  injured  party  only  by  a  com- 
pensation in  damages,  which,  in  many  cases,  would  fall  far 
short  of  the  redress  which  his  situation  might  require. 
Wherever,  therefore,  the  party  wants  the  thing  in  species, 
and  he  can  not  otherwise  be  fully  compensated,  courts  of 
equity  will  grant  him  a  specific  performance.  It  does  not 
proceed  upon  any  distinction  between  real  estate  and  per- 
sonal estate,  but  upon  the  ground  that  damages  at  law 
may  not,  in  the  particular  case,  afford  a  complete  remedy. 
While  courts  of  equity  will  not  generally  decree  perform- 
ance of  a  contract  for  the  sale  of  stock  or  goods,  not 
because  of  their  personal  nature,  but  because  the  damages 
at  law,  calculated  on  the  market  price  of  the  stock  or 
goods,  are  as  complete  a  remedy  for  the  purchaser  as  the 
delivery  of  the  stock  or  goods  contracted  for;  inasmuch 
as  with  the  damages  he  may  ordinarily  purchase  the  same 
quantity  of  the  like  stock  of  goods,  yet  the  truth  is,  that, 
upon  the  principle  of  natural  justice,  courts  of  equity  might 
proceed  much  further,  and  might  insist  upon  decreeing  a 
specific  performance  of  all  bona  Jide  contrsLCts  ;  since  that  is 
a  remedy  to  which  courts  of  law  are  inadequate.  Such 
relief  in  equity  would  not  wholly  subvert  the  remedies  by 
action  of  the  case  and  action  of  covenant ;  for  it  is  against 
conscience  that  a  party  should  have  a  right  of  election, 
whether  he  would  perform  his  covenant  or  only  pay  dam- 
ages for  the  breach  of  it.  But  on  the  other  hand,  there  is 
no  reasonable  objection  to  allowing  the  other  party,  who  is 
injured  by  the  breach,  to  have  an  election,  either  to  take 
damages  at  law,  or  to  have  a  specific  performance  in  equity ; 
the  remedies  being  concurrent  but  not  coextensive  with 
each  other.  But  although  the  general  rule  is  not  to  enter- 
tain jurisdiction  in  equity  for  specific  performance  of  agree- 
ments respecting  goods,  chattels,  stock,  choses  in  action, 
and  other  things  of  a  merely  personal  nature,  yet  the  rule 
is  limited  to  cases  where  a  compensation  in  damages  fur^ 
nishes  a  complete  and  satisfactory  remedy.  And  although 
the  court  may  act  merely  by  injunction  to  prevent  a  breach 
of  a  particular  agreement,  it  in  effect  secures  thereby  ar 
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specific  performance.  Where  the  specific  performance  of  a 
contract  respecting  chattels  will  be  decreed  upon  the 
application  of  one  party,  courts  of  equity  will  main- 
tiiin  the  like  suit  at  the  instance  of  the  other  party, 
although  the  relief  sought  by  him  is  merely  in  the  nature 
of  compensation  for  damages  or  value;  for  in  all  such 
cases  the  court  acts  upon  the  ground  that  the  remed}^  if  it 
exists  at  all,  ought  to  be  mutual  and  reciprocal,  as  well  for 
the  vendor  as  for  the  purchaser.  And,  in  a  note  appended 
to  the  author^s  text,  it  is  admitted  that  it  is  difficult  to 
reconcile  all  the  cases  in  which  the  courts  of  equity  have 
compelled  the  performance  of  agreements,  or  refused  to  do 
so;  and  in  some  cases,  where  performance  has  been  denied, 
it  is  difiicult  to  reconcile  the  decisions  with  the  principles 
of  eqtial  justice.  There  may  be  some  discrepancies  in  the 
authorities,  but  the  main  doctrines  stand  upon  the  funda- 
mental rule  of  equity  jurisprudence :  that  there  is  not  a 
plain,  adequate  and  complete  remedy  at  law. 

We  have  thus  recited  some  of  the  fundamental  principles 
upon  which  the  equitable  remedy  by  specific  performance  is 
grounded,  and  wemay  deduce  from  them  this  simple  and, 
for  our  purpose,  sufficient  statement.  Whenever  parties 
have  fairly  entered  into  a  valid  and  binding  contract,  and 
one^  of  the  parties  refuses  to  perform  such  contract  accord- 
ing to  its  terms,  and  such  contract,  and  the  situation  of  the 
parties  are  of  a  nature  that  the  court  may  decree  a  specific 
performance,  and  there  is  not  a  plain,  adequate  and  com- 
plete remedy  at  law,  a  court  of  equity  will  interpose  and 
decree  a  specific  performance  of  such  contract. 

By  citing  the  text  of  the  principles  of  equity  jurisprudence, 
we  do  not  mean  to  be  understood  that  a  contract  of  insur- 
ance is  of  the  exact  nature  of  a  chattel  or  of  stock,  but  it  is 
a  chose  in  action,  and  as  such  may  properly  be  classified 
under  the  general  head  of  personal  property,  as  distin- 
guished from  real  estate,  and  no  just  reason  is  perceivable 
why  the  principles  governing  specific  performance  relating 
generally  to  personal  estate,  should  not  apply  to  any  con- 
tract of  a  personal  nature,  such  as  an  insurance  policy  may 
fairlj''  be  regarded  to  be. 
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It  needs  no  argument  to  prove  that  the  contract  entered 
into  between  the  complainant  and  defendant  was  valid  and 
binding,  and  fairly  entered  into,  and  it  is  admitted  the  de- 
fendant refuses  to  perform  the  same  according  to  its  terras. 
It  therefore  only  remains  for  us  to  determine  whether  such 
contract,  and  the  situaticm  of  the  parties,  are  of  such  nature 
that  a  sj)ecific  performance  may  be  decreed,  and  whether 
there  is  not  a  plain,  adequate  and  complete  remedy  at  law. 

The  first  insistence  of  counsel  for  defendant  in  error  is, 
in  effect,  that  of  confession  and  avoidance;  that  is  to  say, 
that  if  the  assessment  made  is  largely  in  excess  of  the 
amount  the  insurer  was  authorized  to  lew  under  the  con- 
ditions  of  the  insurance  contract,  the  insured  w^as  under  no 
obligation  to  pay  it,  or  take  notice  of  it,  and  the  assessment 
being  thus  too  large  was  void,  and  would  not  constitute  a 
defense  upon  the  policy  for  any  loss  incurred;  (2)  the  ben- 
eficiaries alone,  and  not  the  insured,  may  invoke  the  aid  of 
the  court;  (3)  want  of  mutuality  in  the  contract;  (4)  estop- 
pel, and  (5)  there  is  a  remedy  at  law. 

As  we  have  alread}'^  stated,  it  is  admitted  the  assessments 
made  were  largely  in  excess  of  the  amount  authorized  by 
the  terms  of  the  contract,  and  if  the  insured,  acting  upon 
the  suggestion  of  counsel  for  defendant  in  error,  refused 
merely  to  pay  them  for  such  reason,  the  consequence 
would  be  a  forfeiture  would  ensue,  and  the  insured  would 
thereby  be  placed,  nominally  at  least,  outside  of  member- 
ship in  the  association,  and  for  the  time  being  be  deprived 
of  all  the  rights  and  benefits  of  such  member,  whatever 
they  might  be.  The  lapse  of  time  after  such  forfeiture,  and 
the  ceasing  to  pay  assessments,  if  equal  to  the  period  of 
limitation,  would  so  menace  the  rights  of  the  beneficiaries 
as  might  totally  defeat  the  purposes  intended  by  the  insured 
when  such  insurance  was  effected.  Considerations  like 
these  impel  us  to  the  conclusion  that  a  court  of  equity 
should  not  deny  its  aid  for  such  reasons.  While  it  may  be, 
as  contended  by  the  defendant,  that  the  beneficiaries  have 
such  an  interest  in  the  contract  as  w^ould  give  them  a  stand- 
ing in  court  to  protect  their  rights,  still  we  think  this  can 
not  be  held  to  deprive  complainant  of  the  right  to  require 
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the  contract  with  himself  to  be  kept.  By  the  course  of 
nature,  and  from  the  character  of  the  contract  itself,  he  has 
sufficient  interest  to  enable  him  to  support  it.  By  the  in- 
stincts of  human  nature  it'  is  desirable  to  provide  for  those 
to  whom  our  bounty  is  due.  To  a  certain  extent  this  is  a 
strong  incentive  to  accumulate  and  own  property,  and  it 
ought  to  be,  and  we  think  is,  all  the  interest  that  is  required 
to  enable  the  complainant  to  maintain  the  present  bill.  It 
is  also  said  there  is  no  mutuality  between  the  parties 
to  the  contract;  that  the  court  can  not  enforce  it  against  the 
complainant,  and  therefore  should  not  against  defendant; 
and  counsel  in  support  of  this  proposition  cite  the  recent 
case  of  Lehman  v.  Clark,  174  111.  279,  where  the  court  held 
a  contract  of  this  kind  to  be  unilateral.  We  do  not  see 
how  this  question  arises  in  the  present  case.  The  com- 
plainant, who  alone  has  the  option  to  abandon  the  contract, 
has  not  done  so,  but  is  seeking  to  enforce  it.  This  was  the 
nature  of  the  contract  when  it  was  made,  and  defendant 
was  conceded  no  such  option.  If  complainant  elects  to  en- 
force his  contract,  which  he  does,  it  has  the  same  force 
and  effect  of  any  other  contract,  and  the  complainant  being 
able,  as  he  is,  the  court  will  require  him  to  perform  the 
contract  on  his  part  as  a  condition  to  the  relief  that  may 
be  decreed,  and  this  is  all  thie  rule  of  mutuality  demands, 
and  is  fulfilled  by  the  situation  of  the  parties  in  the  case 
presented.  It  is  only  where  the  situation  of  one  of  the 
parties  is  such  under  the  terms  of  the  contract,  or  where 
such  situation  has  changed,  so  that  it  is  impossible  for 
one  of  them  to  perform,  that  the  mutuality  required  by 
the  rule  will  defeat  the  relief  sought.  Such  is  not  the 
case  here.  Upon  what  principle  is  complainant  estopped 
from  claiming  his  rights  under  the  contract  as  it  was 
made  by  the  parties?  Because,  it  is  said,  the  defend- 
ant violated  it,  and  complainant  acquiesced  in  such  violation. 
We  do  not  think,  under  the  averments  of  the  bill,  he  so  ac- 
quiesced, but  a  sufficient  answer  to  his  point  is  that  the 
defendant  can  not  be  permitted  to  take  such  advantage  of 
its  own  wrong  as  to  create  an  estoppel  against  the  person 
wronged.      The    suggestion   that    defendant   was    acting 
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merely  as  the  trustee  of  26,000  other  policy  holders,  puts 
them  in  no  different  attitude,  for  the  actions  of  the  associa- 
tion as  trustees  were  but  the  acts  of  the  other  members  by 
their  agent,  and  whatever  a  person  does  by  his  agent  he 
does  himself. 

It  seems  to  us  no  argument  is  necessary  to  prove  that  for 
the  admitted  violation  of  the  contract  there  is  no  adequate 
remedy  at  law.  It  is  conceded  the  law  is  that  the  previous 
assessments  could  not  be  recovered  back;  the  policy  had 
no  surrender  value,  and  the  complainant  having  passed  the 
insurable  age,  with  any  damages  he  might  recover,  could  not 
again  purchase  other  insurance;  besides  from  the  very 
nature  of  the  case,  it  is  impossible  that  a  court  of  law  could 
compute  damages  for  such  a  breach  of  the  contract;  such 
damages  are  not  susceptible  of  ascertainment,  thus  demon- 
stratino:  the  f utilitv  of  such  an  action.  It  is  insisted  further 
that  a  court  of  equity  will  not  entertain  a  bill  to  prevent  a 
forfeiture,  but,  as  we  have  already  seen,  altliough  the  court 
may  act  merely  by  injunction  to  prevent  a  breach  of  a  par- 
ticular agreement,  it  in  effect  secures  thereby  a  specific 
performance,  Neither  is  the  jurisdiction  of  a  court  of  equity 
to  enforce  by  specific  performance  contracts  like  the  one  in 
this  suit  new  in  our  own  courts,  for  in  Covenant  Mutual 
Benefit  xissociation  v.  Sears,  114  111.  108,  it  was  held  that 
where  reliance  is  had  entirely  upon  the  mortuary  assess- 
ment made  upon  each  death  for  the  payment  of  benefits  to 
the  beneficiaries  of. a  decedent,  it  would  be  difficult  to 
realize  anything  by  execution,  and  the  association  standing 
as  a  trustee  of  a  fund  in  the  hands  of  its  numerous  mem- 
bers, but  belonging  to  the  beneficiaries,  which  can  be  called 
in  for  their  use,  it  would  seem  that  a  court  of  equity  might 
properly  be  resorted  to  as  being  capable  of  affording  a  more 
adequate  remedy  by  directing  a  specific  performance  of  the 
contract  of  the  defendant  by  the  levying  of  the  proper 
assessment. 

For  the  error  in  sustaining  the  demurrer  to  the  bill  the 
decree  of  the  Circuit  Court  will  be  reversed  and  the  cause 
remanded  with  directions  to  overrule  the  demurrer.  Re- 
versed and  remanded. 
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1.  Mortgages — Assumption  of  Payment  by  a  Grantee,— Where  the 
grantee  assumes  the  payment  of  a  mortgage  on  land  conveyed  to 
him  he  becomes,  as  between  him  and  his  grantor,  the  principal  debtor. 

2.  Limitations— WTierc  the  Running  of  the  Statute  is  Arrested  by 
Promises. — In  the  face  of  the  proof  that  a  grantee,  who  assumed  the 
payment  of  a  mortga.Q:e,  paid  interest  on  the  notes  secured  by  the  mort- 
gage for  nearly  twenty  years,  and  his  written  agreement  that,  in  consid- 
eration of  the  forbearance  by  the  holder  of  the  notes  to  enforce  collec- 
tion, he  would  not  avail  himself  of  the  statute  of  limitations  in  defense 
of  a  suit  upon  the  mortgage  or  notes,  it  toas  heldy  that  his  promise  would 
arrest  the  ninning  of  the  statute  as  effectually  as  the  promise  of  the 
original  maker. 

3.  Convey ANcrES—^^f"^^  of  Assuming  an  Incumbrance, — Where  a 
person  assumes  and  agrees  to  pay  incumbrances,  on  land  conveyed  to 
him  as  a  part  of  the  consideration,  he  becomes  liable  for  such  incum- 
brances to  the  holder  of  them. 

Assnmpsit,  on  three  promissory  notes.  Trial  in  the  Circuit  Court  of 
Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  May  term.  1899.  Affirmed.  Opinion  filed  September 
20,  1899. 

Statement. — On  March  4,  1894,  Adelaide  Elder  sold  and 
conveyed  to  Elvira  W.  Spaulding,  for  $10,000,  block  2  of 
H.  L.  Stewart's  subdivision  of  Chicago,  and  received  as 
part  payment  three  promissory  notes  for  $2,666.66  each, 
drawing  eight  per  cent  annual  interest,  executed  by  Richard 
il.  Poucher  and  payable  to  the  order  of  Edward  F.  Sweet, 
trustee.  These  notes  were  secured  by  a  trust  deed  executed 
by  Elvira  W.  Spaulding  to  Sweet  upon  the  block  of  ground 
described,  which  recites  that  the  notes  were  given  for  part 
of  the  purchase  money.  Sweet  indorsed  the  notes  to  Ade- 
laide S.  Elder,  and  she  sold  and  indorsed  them  to  Hanson 
W.  Ilart,  appellee's  testator. 

On  September  13,  1874,  Elvira  W.  Spaulding  and  her 
husband  conveyed  one-half  of  the  premises  described  to 
Speed  Butler,  subject  to  the  trust  deed,  and  Butler  assumed 
to  pay  $4,332  mortgage  debt,  with  interest,  from  and  after 
that  date.   *0n  January  21,  1875,  she  and  her  husband 
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conveyed  the  residue  of  the  premises  to  Butler,  who 
assumed  to  pay  the  additional  sum  of  $4,125,  with  interest. 
On  March  1,  1875,  Butler  and  wife  conveyed  the  premises 
to  P.  W.  Harts,  the  deed  containing  the  clauses  assuming 
the  payment  of  the  $4,332,  and  the  $4,125,  as  contained  in 
the  Butler  deeds.  Interest  was  paid  on  the  notes  by  P.  W. 
Harts  until  March  13,  1894. 

On  January  9th,  P.  W.  Harts  executed  and  delivered  to 
H.  M.  Hart  the  following  contract  : 

"  Whereas,  Hanson  M.  Hart,  of  Portland,  in  the  State  of 
Maine,  holds  three  notes  of  hand  of  $2,6G(*.66,  each  dated 
[March  13,  1874,  one  payable  in  one  year  from  date,  one  in 
in  two  years  from  date,  and  one  three  years  from  date,  with 
interest  at  eight  per  cent  per  annum,  signed  by  Richard  M. 
Poucher,  payable  to  the  order  of  Edward  F.  Sweet,  trustee, 
all  of  which  came  to  the  hands  of  said  Hart  duly  indorsed, 
which  said  notes  are  secured  bv  a  mortsra^e  or  trust  deed 
from  Elvira  W.  Spaulding  of  certain  real  estate,  and 

Whereas,  I,  P.  W.  Harts,  am  the  owner  of  said  land  sub- 
ject to  said  trust  deed,  and  am  to  pay  the  said  notes  and 
arrears  of  interest  and  such  as  shall  accrue,  and 

Whereas,  said  Hart,  at  my  request,  has  forborne  to  enforce 
payment  of  said  notes  by  suit,  foreclosure  of  said  trust  deed 
or  otherwise,  and  1  find  it  inconvenient  to  pay  said  notes 
for  the  present, 

J<ow,  therefore,  in  consideration  of  the  forbearance  and 
indulgence  of  the  said  Hart,  in  the  premises,  I  hereby 
promise  and  agree  that  in  the  event  he  shall  hereafter  resort 
to  le^al  remedies  for  collecting  said  notes  by  suit,  foreclosure 
of  said  trust  deed  or  otherwise,  I  will  not  avail  myself  of  the 
statute  of  limitations  or  interpose  any  obstacle  in  defense, 
and  in  case  I  shall  sell  or  otherwise  dispose  of  my  interest, 
I  engage  that  said  notes  and  interest  snail  be  fully  paid,  to 
the  intent  that  said  Hart  shall  lose  nothing  by  his  lorbear- 
ance,  past  or  future.  This  agreement  shall  be  binding  on 
me,  my  heirs,  assigns  and  legal  representatives,  and  shall 
inure  to  the  benefit  of  said  Hanson  M.  Hart,  his  heirs,  exec- 
utors and  assigns. 

Dated  Springfield,  111.,  January  9,  1895. 

(Signed)        P.  W.  Hahts." 

Hanson  M.  Hart  subsequently  died,  and  this  suit  was 
brought  by  appellee  as  his  executor  against  P.  W.  Harts, 
appellant.     The  suit  being  in  assumpsit,  th^  declaration 
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counted  upon  the  notes  the  trust  deed,  mesne  conveyances 
to  the  defendant,  with  the  assumptions  and  the  above 
quoted  contract.  The  defendant  pleaded  the  general  issue 
and  gave  notice  in  writino^  that  he  should  rely,  as  special 
matters  of  defense,  upon  the  trial,  that  there  was  no  per- 
sonal liability  upon  his  part  to  pay  interest;  that  at  the 
date  of  the  contract  all  right  of  the  trustee  to  foreclose  the 
trust  deed  was  barred  by  the  statute  of  limitations;  that  all 
right  of  the  payee  to  sue  on  the  notes  and  liability  of  the 
payor  thereon  had  been  barred  by  the  statute  of  limita- 
tions; that  the  agreement  or  offer  of  the  defendant  to  pay 
was  without  consideration;  that  it  was  without  mutuality, 
and  that  it  was  usurious.  In  the  Circuit  Court,  the  jury 
was  waived  and  the  trial  had  before  the  court,  resulting  in 
a  finding  and  judgment  in  favor  of  appellee  for  $10,903.22. 

Charles  L.  Capkn,  attorney  for  appellee. 

Edwin  B.  Harts,  attorney  for  appellant. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $10,903.22  recovered 
by  appellee,  as  executor  of  the  will  of  Hanson  M.  Hart, 
against  appellant,  upon  an  alleged  ao^reement  and  assump- 
tion to  pay  three  promissory  notes  secured  by  trust  deed 
upon  certain  real  estate  purchased  by  appellant  after  the 
execution  of  the  trust  deed. 

The  chief  contentions  of  appellant  are  that  there  is  no 
sufficient  evidence  in  the  record  to  justify  a  finding  that 
he  assumed  the  payment  of  the  notes;  that  the  right  to  sue 
on  the  notes  was  barred  by  the  statute  of  limitations;  that 
by  reason  of  a  decree  of  the  Superior  Court  of  Cook  County 
declaring  the  trust  deed  given  to  secure  the  notes  to  be  void, 
there  was  no  legal  liability  resting  upon  him  to  pay  the 
notes,  and  that  the  court^s  computation  as  to  the  amount 
due  on  the  notes  was  erroneous  and  excessive. 

The  law  is  elementary  that  where  the  grantee  assumes 
the  payment  of  a  mortgage  on  land  conveyed  to  him,  he 
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becomes,  as  between  him  and  his  grantor,  the  principal 
debtor.  In  view  of  the  recitals  contained  in  ajtpellant's 
deed  relating  to  the  incumbrance,  the  payment  of  interest 
on  the  notes  up  to  March  13,  1894,  and  the  writing  exe- 
cuted by  him  on  January  19,  1895,  the  conclusion  is  irre- 
sistible that  appellant  intended  to  and  did  assume  the  pay- 
ment of  the  notes. 

There  is  no  room  for  the  contention  that  the  action  was 
barred  by  the  statute  of  limitations  in  the  face  of  the  proof 
that  appellant  paid  interest  on  the  notes  for  nearly  twenty 
years,  and  his  written  agreement  that  in  consideration  of 
the  forbearance  and  indulgence  of  the  holder  of  the  notes 
to  enforce  collection,  he  would  not  avail  himself  of  the  stat- 
ute of  limitations  or  interpose  any  obstacle  in  defense  in 
the  event  of  suit  upon  the  notes.  It  is  difficult  to  conceive 
a  more  complete  taking  of  the  case  out  of  the  statute  by 
promise  of  the  obligor.  Appellant  is  in  no  better  situa- 
tion in  that  regard  than  the  original  maker  of  the  note, 
because,  as  we  have  seen,  he,  as  grantee,  assumed  the  pay- 
ment of  the  notes,  and  the  law  is  well  settled  that  as 
between  him  and  his  grantor,  he  is  a  principal.  His  prom- 
ise would  stop  the  running  of  the  statute  as  effectually  as 
the  promise  of  the  original  maker. 

It  appears  that  by  some  chancery  proceeding  in  the 
Superior  Court  of  Cook  County  the  trust  deed  was  declared 
invalid  and  ordered  to  be  canceled,  but  it  does  not  appear 
that  the  debt  was  paid.  When  it  is  considered  that  appel- 
lant agreed  to  pay  these  notes  as  part  of  the  purchase  price 
of  the  block  of  ground,  they  became  his  debt,  and  it  makes 
no  diflference  whether  the  trust  deed  was  valid  or  invalid. 
Daub  et  al.  v.  Englebach,  109  111.  267.  We  quote  from  the 
opinion  of  that  case  as  applicable  here : 

"  But  the  defense  is  set  up  and  urged  by  a  person  who  has 
purchased  the  land  subject  to  this  very  mortgage.  If  any 
change  was  made  it  was  probably  before  he  purchased,  and 
when  he  did  so,  as  a  part  of  the  purchase  money  he  in 
eflfect  assumed  the  payment  of  the  mortgage,  and  if  required 
to  pay  the  amount  of  the  mortgage  debt,  he  will  only  be 
required  to  pay  what  he  agreed  to  when.he  purchased.    It 
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will  not  wrong  him  to  the  extent  of  a  single  penny.  It 
will  not  be  inequitable  or  unjust.  Even  it  the  mortgage 
were  rendered  void,  he,  in  equity,  is  still  liable  to  pay  the 
debt.  He  agreed  to  do  so,  and*^  if  the  mortgage  were  ren- 
dered void,  tnat  did  not  cancel  the  debt,  nor  did  it  release 
him  from  his  legal  liability  to  pay  it.  This  court  has  repeat- 
edly held  that  a  person  purchasing  lands,  and  agreeing  to 
pay  off  incumbrances  on  the  land  as  a  part  of  the  considera- 
tion for  the  purchase,  becomes  liable  to  pay  the  holder  of 
the  lien," 

For  the  first  time  it  is  urged  in  this  court  that  appellee 
could  not  maintain  this  suit  in  his  own  name.  The  con- 
tention is  purel}*^  technical,  and  not  having  been  raised  in 
the  court  below  by  demurrer,  plea  or  otherwise,  will  not  be 
discussed  in  this  opinion. 

It  is  urged  that  the  calculation  of  the  amount  due  on  the 
notes  is  erroneous.  We  have  been  unable  to  detect  any 
material  inaccuracy  in  that  regard.  The  rate  of  interest 
adopted  by  the  court  in  its  computation  was  in  accordance 
with  the  intention  of  the  parties.    Judgment  affirmed. 


John  H.  Gernand  t.  A.  W.  Heinly  and  Herman  Schmitt. 

1.  Instructions— -PTTiere  Taken  as  One  Charge  they  Oive  the  Law 
Reasojiably  Correct— Where  aU  the  instructions,  taken  as  one  charge, 
give  the  law  of  the  case  reasonably  correict,  the  verdict  will  not  be  re- 
versed on  the  ground  of  improper  instructions. 

2.  Vequqkscz— Question  of  Fact  for  the  Jury.—The  question  as  to 
whether  a  fire  was  caused  by  the  faulty  construction  of  an  electric  de- 
vice, or  from  other  causes,  is  a  question  of  fact  for  the  jury. 

Action  in  Case,  for  damages  to  a  buUding  by  fire.  Trial  in  the  Cir- 
cuit Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookw alter, 
Judge,  presiding.  Verdict  and  judgment  for  defendants;  appeal  by 
plaintiff.  Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opin- 
ion filed  Septemper  20,  1899. 

Salmans  &  Draper  and  Kimbrouoh  &  Meeks,  attorneys 
for  appellant. 

Vol.  UUCXIY  31 
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Wilson  &  Bcjckingham,  attorneys  for  appellees. 

Mr.  Justice  Bitrroughs  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  by  appellant  against 
appellees.  The  declaration  contained  five  counts,  each  alleg- 
ing that  plaintiflf  was  the  owner  of  a  building  known  as 
"The  Golden  Rule"  dry  goods  store;  that  defendants  were 
and  had  been  for  some  time,  tenants  occupying  same,  and 
while  so  occupying  said  building  they  constructed  in  one 
of  the  display  windows  thereof  a  certain  contrivance  or 
device  representing  a  lily,  which  opened  and  closed,  being 
operated  and  lighted  by  means  of  electricity  conducted  by 
wires.  The  negligence  charged  in  all  the  counts  was,  that 
the  wires  so  used  to  conduct  said  electricitv  were  of  a 
defective  quality,  with  insufficient  insulation,  and  were  so 
carelessly  attached  to  the  device  that  heat  and  sparks  were 
emitted  from  them,  which  ignited  the  drapery  in  the  win- 
dow and  set  fire  to  and  burned  the  building,  to  the  damage 
of  the  plaintiff. 

Appellees  pleaded  the  general  issue.  Trial  was  had  by 
jury,  resulting  in  a  verdict  and  judgment  for  appellees. 
Appellant  brings  this  case  to  this  court  and  urges  a  reversal 
of  the  judgment,  for  the  reasons  that : 

1.  The  verdict  is  against  the  evidence,  and 

2.  The  court  gave  improper  instructions  on  behalf  of 
the  appellees. 

The  evidence  shows  that  appellant  leased  the  building  to 
appellees  for  a  dry  goods  store,  at  a  rental  of  $300  per 
month  for  a  term  of  five  years  from  July,  1893;  that  appel- 
lees constructed  in  one  of  the  show  windows  thereof  a  cer- 
tain device,  called  in  the  record  "  a  lily,"  for  advertising 
purposes,  upon  the  leaves  of  which  incandescent  lamps; 
lighted  by  electricity,  were  attached;  and  that  when  in 
operation  the  lily  opened  and  closed  every  two  minutes. 
During  the  term,  the  building  burned,  and  the  evidence 
tended  to  show  that  the  fire  originated  either  in  or  about 
the  lily,  or  just  below  the  same,  under  the  show  window  floor. 
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As  to  whether  this  fire  was  caused  by  a  faulty  construc- 
tion of  said  device,  or  by  said  electric  wires  being  improp- 
erly attached,  or  from  other  causes,  was  a  question  of  fact 
for  the  jury,  and  we  are  not  warranted,  after  an  examination 
of  the  record^  in  saying  their  finding  was  incorrect. 

We  do  not  find  that  the  court  committed  any  reversible 
error  in  its  rulings  on  the  instructions.  The  eleventh 
instruction  ^iven  on  behalf  of  appellees  is  open  to  some 
criticism,  but  it  does  not  contain  reversible  error,  and  we 
think,  when  all  the  instructions  are  taken  as  one  charge, 
that  they  give  the  law  of  this  case  reasonably  correct. 

Appellant  urges  very  strongly,  as  error,  the  giving  of  the 
second  instruction  asked  by  appellees,  because  it  fails  to  tell 
the  jury  that  the  electric  device  complained  of  was  an  usual 
and  dangerous  one,  but  we  think  if  the  instruction  had  con- 
tained such  a  provision,  it  would  have  been  error,  as  it  was 
the  province  of  the  jury,  and  not  the  court,  to  say  from  the 
evidence  whether  or  not  this  device  and  its  use  was  dan- 
gerous and  unusual,  therefore  the  instruction  as  given  by 
the  court  was  proper.  The  judgment  of  the  Circuit  Court 
is  affirmed. 


John  J.  Wagner  and  George  fl.  Wagner  v.  F.  W.  Heck- 
enkamp  and  L.  Blaesing^  Partners^  etc. 

1.  Costs— In  Cases  of  Tender.— Where  a  tender  is  made  of  pay- 
ment, and  the  party  to  whom  it  is  made  refuses  to  accept  it  and  sues 
for  the  demand,  unless  he  recovers  more  than  the  amount  tendered  he 
wiU  not  be  entitled  to  his  costs. 

2.  Tender — Must  he  Kept  Cfood, — A  tender,  to  be  available  as  defense 
to  an  action,  must  be  kept  good.  The  duty  rests  upon  a  party  making  a 
tender  to  have  the  money  at  all  times  where  the  opposite  party  can  take 
it  if  he  chooses  to  do  so. 

Assampsit,  for  goods  sold  and  delivered.  Trial  in  the  Circuit  Court 
of  Adams  County,  on  appeal  from  a  justice  of  the  peace ;  the  Hon.  John 
C.  Bboady,  Judge,  presiding.  Judgment  against  defendant  for  (9.25, 
and  against  plaintiff  for  costs.  Heard  in  this  court  at  the  May  term, 
1899.    Affirmed.    Opinion  filed  September  20, 1899. 
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L.  H.  Bebger,  attorney  for  appellant. 
Chester  A.  Babcock,  attorney  for  appellee. 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  suit  originated  before  a  justice  of  the  peace,  as  a 
claim  by  appellant  against  appellees  for  a  few  bushels  of 
apples  beldnging  to  the  former,  and  taken  by  the  latter  by 
mistake.  Before  the  suit  was  commenced  appellees  ten- 
dered to  appellants  $9.25  unconditionally,  which  tender  was 
refused,  and  the  same  tender  was  renewed  in  the  justice's 
court  with  like  refusal,  and  after  appeal  to  the  Circuit  Court 
the  money  .was  withdrawn  and  a  tender  thereof  renewed 
at  the  trial  in  the  Circuit  Court,  and  upon  its  refusal  the 
money  was  deposited  with  the  clerk  of  that  court.  The 
trial  was  by  jury  and  the  verdict  returned  was  for  $9.25  in 
favor  of  appellants,  with  finding  that  such  sum  was  ten- 
dered by  defendants  to  plaintiflfs  prior  to  the  suit  Appel- 
lants moved  the  court  to  arrest  the  judgment  against  them 
for  costs,  which  the  court  overruled  and  gave  judgment  on 
the  verdict  against  appellees  for  $9.25  damages,  and  against 
appellants  for  the  costs,  to  reverse  which  this  appeal  is 
prosecuted,  the  only  question  urged  upon  our  attention 
being  the  propriety  of  the  judgment  against  appellants  for 
costs. 

Section  3,  Chapter  135,  Revised  Statutes,  being  the  law  in 
relation  to  tender,  provides  that  "in  all  cases  where  a 
tender  shall  be  made  and  full  payment  be  oflFered,  by  dis- 
count or  otherwise,  as  the  party,  by  contract  or  agreement, 
ought  to  do,  and  the  party  to  whom  such  tender  shall  be 
made  doth  refuse  the  same,  and  yet  afterward  will  sue  for 
the  debt  or  goods  so  tendered,  the  plaintiff  shall  not  recover 
any  costs  in  such  suit."  Sections  4  and  5  of  the  same  act, 
as  well  as  section  20,  article  5,  of  the  act  in  relation  to 
justices  of  the  peace  and  constables,  provide  for  a  tender 
after  the  action  is  brought,  to  include  legal  costs  of  suit 
incurred  up  to  the  time  of  tender,  and  if  the  tender  is  not 
accepted,  the  defendant  may  avail  himself  of  it  in  defense 
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in  like  manner  as  if  it  had  been  made  before  the  commence- 
ment of  the  action,  bringing  into  court  the  amount  so  ten- 
dered for  costs  as  well  as  for  the  debt  or  damages.  In 
either  case  of  a  tender,  before  or  after  suit,  it  is  the  uniform 
rule,  as  announced  in  numerous  decisions  of  the  courts,  need- 
ing no  citation  of  authority  to  support  it,  that  a  tender 
must  be  kept  good  in  order  to  be  available  as  a  defense  to 
the  action.  The  duty  rests  upon  the  party  making  the 
tender  to  have  the  money  at  all  times  where  the  opposite 
party  can  take  it  if  he  chooses  to  do  so.  Testing  the  case 
presented  by  these  plain  rules  of  the  law  little  difficulty 
should  be  encountered  in  reaching  a  just  conclusion.  The 
facts  are,  as  already  stated,  appellees  tendered  appellants 
$9.25  before  suit  begun  and  it  was  refused ;  at  the  time  of 
trial  the  tender  was  again  made  and  refused  and  the  money 
placed  in  the  hands  of  the  justice,  the  money  being  with- 
drawn pending  the  appeal  to  the  Circuit  Court,  when  the 
tender  still  remained  unaccepted.  In  the  Circuit  Court  the 
money  was  again  tendered  and  refused,  after  which  it 
remained  with  the  clerk  until  the  trial  was  concluded  and 
it  still  remained  unaccepted.  It  is  argued  against  these 
undisputed  facts  that  the  tender  is  not  availing  as  a  defense 
against  the  costs  of  suit,  as  provided  by  the  statute  it  shall 
be,  because  the  money  was  not  at  all  times  pending  the 
suit,  either  in  the  hands  of  the  justice  of  the  peace,  or  the 
clerk  of  the  Circuit  Court.  The  appellees  testified  they  at 
all  times  were  ready  to  pay  the  amount  of  the  tender,  and 
it  is  beyond  dispute,  appellants  could,  at  any  time,  have 
taken  the  money  had  they  chosen  to  do  so.  There  is  no 
evidence,  nor  suggestion,  they  for  any  instant  of  time 
desired  to  accept  it,  but  in  the  face  of  their  repeated 
refusals,  it  is  beyond  doubt  they  would  not  accept  it. 

The  law  seldom  requires  a  useless  act,  and  it  is  familiar 
law  in  some  classes  of  cases  that  the  declaration  of  a  partv, 
in  advance  of  a  tender,  that  it  will  not  be  accepted,  excuses 
the  party  offering  from  making  it,  and  at  the  same  time 
secures  to  the  latter  the  benefit  of  an  actual  tender  and 
refusal.    We  are  of  the  opinion,  however,  without  attempt- 
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ing  to  invoke  the  rule  just  alluded  to,  appellees  have  brought 
themselves  within  the  strictest  rules  by  tendering  the 
money  before  suit  brought,  and  keeping  their  tender 
good  afterward,  by  bringing  into  oeurt  the  amount  so 
tendered,  both  before  the  justice  of  the  peace  and  in  the 
Circuit  Court.  In  Monroe  v.  Chaldeck,  78  111.  429,  it  was 
urged  that  it  was  error  to  enter  judgment  against  the 
defendant  for  the  amount  tendered  and  costs,  and  the  court 
there  conceded  the  position  would  have  force  had  it  ap- 
peared, as  it  does  appear  in  this  case,  the  amount  named  in 
the  plea  was  actually  offered  before  suit  was  instituted,  and 
this  followed  up  by  bringing  the  money  into  court  subject 
to  the  order  of  the  court;  but  as  the  evidence  did  not  show 
a  tender  before  suit  brought,  and  the  money  was  not  brought 
into  court,  the  court  could  do  no  less  than  render  judgment 
for  the  amount  admitted  by  the  tender  to  be  due  for  costs. 
In  the  case  presented,  the  evidence  did  show  a  tender  before 
suit  brought,  and  the  money  was  brought  into  court  sub- 
ject to  the  order  of  the  court,  and  the  court  could,  and  did, 
render  judgment  against  appellants  for  costs,  as  we  think, 
rightfully. 

The  case  of  McDaniel  v.  Upton,  45  111.  App.  151,  relied 
upon  by  appellants,  is  not  in  point,  for  the  reason  that, 
although  tender  was  made  before  suit  brought,  the  defense 
was  not  made  before  the  justice  of  the  peace  and  the  money 
brought  in,  as  it  was  in  this  case,  and  hence  the  court  held 
properly,  no  doubt,  the  defendant  had  in  effect  waived  such 
defense. 

The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 


81909 121  Robert  D.  McDonald  v.  J.  W.  Patterson  &  Co.  et  al. 

1.  Mechanic's  Iaks— Substantial  Compliance  with  the  Contract  Stiffl- 
dent, — A  substantial  compliance  with  the  term^  of  the  contract  for  the 
construction  of  a  building  is  all  that  is  required  of  a  contractor  in  order 
to  enable  him  to  avail  himself  of  the  benefits  of  the  statute  relating  to 
mechanic's  liens. 
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2.  Interest — Allowance  of,  to  Sub-contractors. —  The  allowance  of 
interest  to  the  principal  contractors  for  the  time  ^iven  in  the  decree  for 
a  lien  is  proper  under  the  statute  allowing  interest  on  money  due  upon 
a  contract  in  writing,  and  where  such  contract  inures  to  the  benefit  of 
the  sub-contractors,  it  is  proper  to  allow  them  interest  also. 

8.  Fees  and  Salaries— iVcw^cr  in  Chancery, —By  Section  20,  Chapter 
58,  entitled  Fees  and  Salaries,  masters  in  chancery  are  allowed  for  taking 
and  reporting  testimony  under  order  of  court :  fifteen  cents  per  100 
words;  and  for  examining  questions  of  law  and  fact  in  issue  by  the 
pleadings,  and  reporting  coaclusions,  wherever  specially  ordered  by  the 
court,  a  sum  not  exceeding  ten  dollars  ($10). 

4.  Same— 3fa«/cr'«  Fees  in  Counties  of  the  Third  CUissfor  Examine 
ing  Questions  in  Issue. — In  counties  of  the  third  class,  masters  in  chan- 
cery are  entitled  to  receive  for  examining  questions  at  issue  referred  to 
them,  and  reporting  conclusions  thereon,  such  compensation  as  the  coui't 
may  deem  just. 

Bill  for  Meehanie'8  Lien,— Trial  in  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding.  Decree 
for  complainants;  appeal  by  defendants.  Heard  in  this  court  at  the 
May  term,  1899.    Affirmed  in  part.    Opinion  filed  September  20,  1899. 

D.  D.  Evans,  Kimbrouoh  &  Meeks  and  Evans  &  McDow- 
ell, attorneys  for  appellant. 

W.  J.  Calhoun,  C.  M.  Swallow  and  H.  M.  Steely,  attor- 
neys for  appellees. 

Love  &  Jewell,  attorneys  for  E.  J.Il3'^an,  Pullis  Bros.  Iron 
Co.,  Henry  Boemler,  assignee,  and  Abdill  &  Son,  appellees. 

O.  M.  Jones,  attorney  for  John  Doyle  &  Co.,  appellees. 

John  II.  Lewman,  attorney  for  Carson  &  Co.,  appellees. 

Georok  F.  Rearick,  attorney  for  Chesley  Bros.,  appellees, 

M.  W.  Thompson,  attorney  for  John  A.  Lewis  and  other 
appellees. 

Statement. — The  appellees  J.  W.  Patterson  &  Co.  filed  in 
the  Circuit  Court  of  Vermilion  County  their  petition  against 
the  appellant,  Robert  D.  McDonald,  to  enforce  a  statutory 
lien  against  a  certain  lot  owned  by  appellant  and  situated  in 
Danville,  Illinois,  for  a  balance  claimed  to  be  due  them  from 
him  for  the  material  and  labor  furnished  in  erecting  a 
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bulldinn;  upon  the  lot  in  pursuance  of  his  directions  and  in 
accordance  with  a  written  contract  between  them,  which  is 
as  follows : 

"  This  agreement,  made  this  fourth  day  of  June,  in  the 
year  one  thousand  eight  hundred  and  ninety-five,  by  and 
between  R.  D.  McDonald,  of  Danville,  Illinois,  nartyof  the 
first  part  (hereinafter  designated  the  owner),  ana  J.  W.  Pat- 
terson &  Co.,  of  the  same  place,  party  of  the  second  part 
(hereinafter  designated  the  contractor^ : 

Witnesseth,  that  the  contractor,  being  said  party  of  the 
second  part,  in  consideration  of  the  covenants  and  agree- 
ments herein  contained  on  the  part  of  the  owner,  being  the 
said  party  of  the  first  part,  does  hereby  covenant,  promise 
and  agree  with  the  saia  owner,  in  manner  following,  that  is 
to  say: 

1st.  The  contractor  shall  and  will  well  and  suflSciently 
perform  and  finish,  under  the  direction  and  to  the  satisfac- 
tion of  Treat  &  Foltz,  architects  (acting  as  agents  of  said 
owner),  all  the  work  included  in  the  mason  work,  stone  and 
terra  cotta  setting,  concrete  tvork,  cut  stone,  iron,  fire-proof- 
ing, plastering,  furnishing  and  setting  of  partitions,  paint- 
ing and  glazing,  electric  wiring  and  bell,  and  speaking  tubes, 
terra  cotta,  plumbing,  gas  fitting  and  sewer  work,  galvanized 
ironwork,  and  roofing,  heating,  marble  and  tile,  and  car- 
penter and  mill  work;  the  above  items  meaning  and  intend- 
ing to  cover  all  items  in  said  drawingfs  and  specifica- 
tions, agreeably  to  the  drawings  and  specifications  made  by 
the  said  architects,  dated  Apru  1st,  1895,  which  are  hereby 
made  part  and  parcel  of  this  agreement  (copies  of  which 
have  been  delivered  to  the  contractor),  and  to  tne  dimensions 
and  explanations  thereon,  therein  and  herein  contained, 
according  to  the  true  intent  and  meaning  of  said  drawings 
and  specffications,  and  of  these  presents,  including  all  labor 
and  materials  incident  thereto,  and  necessary  for  the  com- 
pletion of  said  work;  and  shall  provide  all  scaffolding,  imple- 
ments and  cartage  necessary  for  the  due  performance  of 
said  work. 

2d.  Should  it  appear  that  the  work  hereby  intended  to 
be  done,  or  any  of  the  matters  relative  thereto,  are  not 
sufficientlv  detailed  or  explained  on  the  said  drawings,  or 
in  the  sai^  specifications,  the  contractor  shall  apply  to  the 
architects  for  such  further  drawings  or  explanations  as  may 
be  necessary,  and  shall  conform  to  the  same  as  part  of  this 
contract,  so  far  as  they  may  be  consistent  with  the  original 
drawings,  and  in  any  event  of  any  doubt  or  question  aris- 
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ing  respecting  the  true  meaning  of  the  drawings  or  speci- 
fications, reference  shall  be  made  to  the  architects,  whose 
decision  thereon  shall  be  final  and  conclusive. 

3d.  Should  any  alterations  be  required  in  the  work  shown 
or  described  by  the  drawings  or  specifications,  a  fair  and 
reasonable  valuation  of  the  work  added  or  omitted  shall  be 
made  by  the  architects,  and  the  sum  herein  agreed  to  be 
paid  for  the  work,  according  to  the  original  specifications, 
shall  be  increased  or  diminished,  as  the  case  may  be.  In 
case  such  valuation  is  not  agreed  to,  the  contractor  shall 
proceed  with  the  alteration,  upon  the  written  order  of  the 
architects,  and  the  valuation  of  the  work  added  or  omitted 
shall  be  referred  to  three  (3)  arbitrators,  no  one  of  whom 
shall  have  been  or  shall  be  personally  connected  with  the 
work  to  which  these  presents  refer,  to  be  appointed  as  fol- 
lows: One  by  each  of  the  parties  to  this  contract,  and  the 
third  by  the  two  thus  chosen;  the  decision  of  any  two  of 
whom  shall  be  final  and  binding,  and  each  of  the  parties 
hereto  shall  pay  one-half  of  the  expense  of  such  reference. 

4th.  The  contractor  shall,  within  twenty-four  hours  after 
receiving  written  notice  from  the  architects  to  that  effect, 
])roceed  to  remove  from  the  grounds  or  building  all  mate- 
rials condemned  by  them,  whether  worked  or  un worked,  or 
take  down  all  portions  of  the  work  which  the  architects 
shall  condemn  as  unsound  or  improper,  or  as  in  any  way 
failing  to  conform  to  the  drawings  and  specifications,  and 
to  the  conditions  of  this  contract.  The  contractor  shall 
cover,  protect  and  exercise  due  diligence  to  secure  the  work 
from  injury,  and  all  damage  happening  to  the  same  by  his 
neglect  shall  be  made  good  by  tne  contractor. 

5th.  The  contractor  shall  permit  the  owner  and  archi- 
tects, and  all  persons  appointed  by  them,  to  visit  and  in- 
spect the  said  work,  or  any  part  thereof,  at  all  times  and 
places  during  the  progress  or  the  same,  and  shall  provide 
sufficient  safe  and  proper  facilities  for  such  inspection. 

6th.  The  contractor  shall  and  will  proceed  with  the  said 
work,  and  every  part  and  detail  thereof,  in  a  prompt  and  dili- 
gent manner,  and  shall  and  will  wholly  finish  and  complete 
the  said  work  according  to  said  drawings  and  specifications 
and  this  contract,  on  or  before  the  20th  day  of  November, 
A.  D.  1895,  and  in  default  thereof  the  contractor  shall  pay 
to  the  owner  fifteen  dollars  for  every  day  that  the  said 
work  shall  remain  unfinished  after  the  date  above  set  for 
its  completion,  as  and  for  liquidated  damages. 

7th.  The  owner  shall  not  be  liable  to  the  contractor  for 
any  neglect,  default  or  delay  of  any  other  contractor  or 


330  Appellate  Courts  of  Illinois. 

Vou  84.]  McDonald  v.  Patterson  &  Ck). 

— ^^l^W^M^M^W^»^»^^^^— ^^^—i ^— ^—      III  I  ■■■  I       ■■  ■■■!■■  ■  ■»  ■  ■     I  I  I  M^M^^^M— ^M^ 

sub-contractor  upon  the  said  buildings.  Should  the  con- 
tractor be  obstructed  or  delayed  in  the  prosecution  or  com- 
pletion of  the  work  by  the  neglect,  delay  or  default  of  any 
other  contractor;  or  by  any  alteration  which  may  be  re- 
quired in  the  said  work;  or  by  any  damage  which  may 
happen  thereto  by  fire,  or  by  the  unusual  action  of  the  ele- 
ments, or  otherwise;  or  by  the  abandonment  of  the  work 
by  the  employes  through  no  default  of  the  contractor,  then 
there  shall  be  an  allowance  of  additional  ^ime  beyond  the 
date  set  for  the  completion  of  the  said  work;  but  no  such 
allowance  shall  be  made  unless  a  claim  is  presented  in  writ- 
ing to  the  architects  or  the  owner  at  the  time  of  said 
obstruction  or  delay.  The  architects  shall  award  and  cer- 
tify the  amount  of  additional  time  to  be  allowed;  in  which 
case  the  contractor  shall  be  released  from  the  payment  of 
the  stipulated  damages  for  the  additional  time  so  certified, 
and  no  more,  the  contractor  may  appeal  from  such  award 
to  arbitrators  constituted  as  provided  in  article  3d  of  this 
contract. 

8th.  The  contractor  shall  not  let,  assign  or  transfer  this 
contract,  or  any  interest  therein,  without  the  written  con- 
sent of  the  architects. 

9th.  The  contractor  shall  make  no  claim  for  additional 
work  unless  the  same  shall  be  done  in  pursuance  of  an  order 
in  writing  from  the  architects,  and  notice  of  all  claims  shall 
be  made  to  the  architects  in  writing  within  ten  days  of  the 
beginnin^of  such  work. 

10th.  The  contractor  agrees  that  if  he  shall  delay  the 
material  progress  of  the  work  so  as  to  cause  any  damage 
for  which  the  owner  shall  become  liable  (as  above  stated), 
then  he  shall  make  good  to  the  owner  any  such  damage 
over  and  above  any  damage  for  general  delay  herein  other- 
wise provided;  the  amount  of  such  loss  or  damage  in  either 
case  to  be  fixed  and  determined  by  the  architects,  or  by 
arbitration,  as  provided  in  article  3d. 

11th.  The  contractor  shall  cover,  protect  and  secure  the 
work  from  damage  or  injury  by  the  weather,  and  all  dam- 
age happening  to  the  same  by  weather  or  otherwise  (dam- 
age bv  fire  excepted^  shall  be  borne  by  the  contractor. 
And  tne  contractor  shall  also  bear  and  repair  all  loss  or 
damage  bv  fire,  except  damage  to  work  actually  performed 
on  the  building,  or  to  materials  actually  incorporated  in  the 
building  at  the  time  of  the  fire. 

1 2th.  Should  the  contractor  at  anv  time  refuse  or  neglect 
to  supply  a  sufliciency  of  properly  sKilled  workmen,  or  of 
material  of  a  proper  quality,  or  fail  in  any  respect  to  prose- 
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cute  the  work  with  promptness  and  diligence,  or  fail  in  the 
performance  of  any  of  the  agreements  on  his  part  herein 
contained,  such  refusal,  neglect  or  failure  being  certified  by 
the  architects,  the  owner  shall  be  at  liberty,  without  its 
being  obligatory  upon  him,  after  three  davs'  written  notice 
to  the  contractor,  to  supply  any  such  labor  or  materials, 
and  to  deduct  the  cost  tnereof  from  any  money  due  or 
thereafter  to  become  due  to  the  contractor  under  this  con- 
tract; and  if  the  architects  shall  certify  that  such  refusal, 
neglect  or  failure  is  sufficient  ground  for  such  action,  the 
owner  shall  also  have  the  option  to  terminate  the  employ- 
ment of  the  contractor  for  the  said  work,  and  to  enter  upon 
the  premises  and  take  possession  of  all  materials  thereon, 
and  to  employ  any  other  person  or  persons  to  finish  the 
work  and  provide  the  materials  therefor;  and  in  case  of 
such  discontinuance  of  the  employment  of  the  contractor, 
he  shall  not  be  entitled  to  receive  any  further  payment 
under  this  contract  until  the  said  work  shall  be  wholly 
finished,  at  which  time  if  the  unpaid  balance  of  the  amount 
to  be  paid  under  this  contract  shall  exceed  the  expense 
incurred  by  the  owner  in  finishing  the  work  such  excess 
shall  be  paid  by  the  owner  to  the  contractor,  but  if  such 
expense  shall  exceed  such  unpaid  balance  the  contractor 
shall  pay  the  difference  to  the  owner.  The  expense  incui^red 
by  the  owner,  as  herein  provided,  either  for  furnishing 
materials  or  for  finishing  the  work,  and  any  damao^e  incurred 
through  such  default,  shall  be  audited  and  certified  by  the 
architects. 

14th.  And  it  is  hereby  mutually  agreed  between  the 
parties  hereto,  that  the  sum  to  be  paid  by  the  owner  to  the 
contractor  for  said  work  and  material,  shall  be  twenty-six 
thousand  and  ei^ht  hundred  and  thirty-one  dollars  ($26,831). 
This  includes  all  the  work  below  grade  for  which  separate 
specifications  have  been  furnished,  one  hundred  and  fifty  dol- 
lars ($150^  having  been  deducted  for  old  brick  (an  allow- 
ance for  tne  diflference  in  the  pressed  brick,  used  also  for 
rubble  stone,  now  on  the  premises,  will  be  made  to  the 
owner  as  per  price  agreed  upon  between  the  parties  and 
deducted  from  the  contract  price),  subject  to  additions  or 
deductions  on  account  of  alterations  as  herein  provided, 
and  that  such  sum  shall  be  paid  in  current  funas  by  the 
owner  to  the  contractor  on  presentation  of  certiticates 
issued  by  the  architects.  The  payment  for  this  will  be 
made  in  the  following  manner : 

I.  Four  thousand  dollars  to  be  paid  when  the  second 
story  floor  joists  are  laid. 
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II.  Three  thousand  six  hundred  dollars  to  be  paid  when 
the  fourth  story  floor  joists  are  laid. 

III.  Three  thousand  five  hundred  dollars  when  roof  is  on 
and  fire-proof  floors  are  in  place. 

IV.  Four  thousand  five  nundred  dollars  when  partitions 
are  set,  plastering  done,  stairs  in  and  glazed  sash  in 
building. 

V.  Four  thousand  dollars  when  building  is  ready  for 
painters.     Total,  $19,600. 

The  balance  of  contract  price  to  be  paid  when  building 
is  completed  and  accepted. 

It  being  understood  that  the  final  payment  shall  be  made 
within  ten  days  after  this  contract  is  completely  finished; 
provided,  that  in  each  of  the  said  cases  the  architects  shall 
certify  in  writing  that  all  the  work,  upon  the  performance 
of  which  the  payment  is  to  become  due,  has  been  done  to 
their  satisfaction;  and  provided,  further,  that  before  each 
payment,  if  required,  tne  contractor  shall  give  the  owner 
good  and  sufiicient  evidence  that  the  premises  are  free  from 
all  liens  and  claims  chargeable  to  the  said  contractor;  and 
further,  that  if  at  any  time  there  shall  be  any  lien  or  claim 
for  which,  if  established,  the  owner,  or  the  said  premises, 
might  be  made  liable,  and  which  would  be  chargeable  to 
the  said  contractor,  the  owner  shall  have  the  right  to 
retain  out  of  any  payment  then  due,  or  hereafter  to  become 
due,  an  amount  sufficient  te  completely  indemnify  him 
against  such  lien  or  claim,  until  the  same  shall  be  elSfecta- 
ally  satisfied,  discharged  or  canceled.  And  should  there 
prove  to  be  any  such  claim,  after  all  payments  are  made, 
the  contractor  shall  refund  to  the  owner  all  moneys  that 
the  latter  may  be  compelled  to  pay  in  discharging  any  lien 
on  said  premises,  maae  obligatory  in  consequence  of  the 
former's  default. 

Fifteenth.  It  is  further  mutually  understood  and  agreed, 
between  the  parties  hereto,  that  no  certificate  given  here- 
under by  said  architects  to  the  contractor  shall  be  deemed 
or  taken  to  be  conclusive  upon  the  owner,  nor  as  conclusive 
evidence  of  the  performance  of  this  contract,  either  wholly 
or  in  part,  or  bind  the  owner  to  make  the  payments  therein 
certified  to  be  due,  as  ac^ainst  any  claim  of  the  owner  to  the 
contrary ;  and  no  payment  made  upon  this  contract  shall 
be  construed  to  be  aii  evidence  of  any  defective  work. 

Sixteenth.  And  the  said  owner  hereby  promise  and 
agree  with  the  said  contractor  to  employ,  and  hereby 
employs  him,  to  provide  the  materials  and"  to  do  the  said 
work  according  to  the    terms  and  conditions  herein  con- 
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tained  and  referred  to,  for  the  price  aforesaid,  and  hereby 
contract  to  pay  the  same  at  the  time,  in  the  manner,  and 
upon  the  conditions  above  set  forth. 

Seventeenth.  It  is  hereby  expressly  understood  and  agreed 
on  the  part  of  the  said  contractor  and  said  owner,  with  S. 
A.  Treat  and  Frederick  Foltz,  copartners  doing  business 
under  the  firm  name  and  style  of  Treat  &  Foltz,  the  archi- 
tects hereinbefore  named,  who  are  hereby  made  parties  to 
this  contract  for  the  purposes  of  the  following  provisions 
and  agreements,  as  parties  of  the  third  part,  in  considera- 
tion, in  part,  of  furnishing  and  supplying  the  plans  and 
specifications  above  mentioned,  and  supervising  the  work 
to  be  done  under  this  contract. 

First,  that  said  plans  and  specifications  and  all  copies 
thereof,  shall  be  and  repiain  at  all  times  hereafter  the  prop- 
erty of  said  third  party,  and  the  same  shall  not  be  duplicated 
nor  used  by  either  of  the  other  parties  hereto  in  or  for  the 
construction  of  any  other  building  or  other  work  than  that 
to  which  this  contract  relates.  Second,  that  said  owner 
shall  look  to  said  contractor  only,  who  alone  shall  be  liable 
or  required  to  respond  to  said  owner  for  or  by  reason  of 
the  defective  performance  of  this  contract,  in  whole  or  in 
part,  on  the  part  of  said  contractor,  or  for  or  by  reason  of 
any  defective  or  unskillful  work  or  labor  done,  or  any 
defective  or  improper  material  used,  in  performing  or  exe- 
cutinfi:  the  same  by  said  contractor,  or  for  or  by  reason  of 
any  other  non-fulfllment  of  the  provisions  and  agreements 
herein,  or  for  any  loss  or  damage  resulting  therefrom,  their 
supervision  to  the  contrary  notwithstanding. 

Eighteenth.  And  the  said  parties,  for  themselves,  their 
heirs,  executors,  administrators  and  assigns,  do  hereby 
agree  to  the  full  performance  of  the  covenants  and  agree- 
ments herein  contained. 

This  contract  signed  in  triplicate. 

In  witness  whereof,  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written. 

K.  McDonald.  [Seal.] 

J.  W.  Patterson  &  Co.  [Seal.]  " 

And  setting  up  further  that  extra  work  was  done  and 
material  furnished  by  them,  in  and  about  the  building  dur- 
ing its  construction,  at  the  special  request  of  McDonald. 

The  petition  further  averred  that  Patterson  &  Co.  com- 
menced work  on  the  building  immediately  after  the  date  of 
the  written  contract,  and  completed  it  on  the  May  5,  1896, 


334  Appellate  Courts  op  Illinois. 

Vol.  84.]  McDonald  v.  Patterson  &  Co. 

after  which  McDonald  accepted  it;  that  Patterson  &  Co. 
filed  with  the  Circuit  Court  of  Vermilion  County,  their 
claim  for  a  lien  upon  said  lot,  duly  verified  as  required  by 
statute;  and  that  McDonald  paid  themonly  $12,324.23  on 
account  of  said  labor  and  material,  which  leaves  a  balance 
due  them  therefor  of  $15,011.47,  with  interest  and  attorney 
fees,  for  all  of  which  they  claim  a  lien  in  pursuance  of  the 
statute,  etc. 

The  api>ellees,  other  than  Patterson  &  Co.,  by  leave  of 
court,  intervened  in  the  proceedings  thus  instituted,  and 
became  parties  thereto,  and  set  up  that  they,  as  sub-contrac- 
tors under  Patterson  &  Co.,  had  respectively  furnished 
labor  and  material  which  went  into  said  building,  and  each 
claimed  a  lien  for  the  amount  due  him  or  them  respectively 
therefor. 

The  appellant  answered  the  petition  and  intervening  peti- 
tions, in  which  he  admitted  he  owned  the  lot  described 
therein;  that  he  had  made  the  written  contract  with  Patter- 
son &  Co.  as  claimed,  but  denied  that  Patterson  &  Co.  or 
the  intervenors  had  erected  on  said  lot  the  building  agreed 
to  be  erected  thereon  by  the  terms  of  the  written  contract, 
but  had  constructed  thereon  a  building  greatly  inferior  to 
the  one  contracted  for;  that  he  had  paid  them  more  money 
for  the  building  so  constructed  than  the  same  was  reason- 
ably worth;  and  that  he  was  not  indebted  to  Patterson  & 
Co.,  or  the  intervenors,  or  any  of  them,  for  anything  what- 
ever. 

Replications  were  filed  to  the  answer,  and  the  court 
referred  the  case  to  the  master  in  chancery  to  take  evi- 
dence, state  an  account  between  the  parties,  and  report  to 
the  court  his  conclusions  upon  the  law  and  the  facts  in  the 
case. 

The  master  took  the  evidence  and  made  up  his  report, 
showing  his  conclusions  upon  the  law  and  facts  in  the  case; 
which  report  is  substantially  as  follows : 

That  on  June  17,  1895,  Patterson  &  Co.  contracted  with 
the  Henry  Taylor  Lumber  Co.,  for  $2,955,  to  furnish  the 
lumber  and  mill  work;  that  June  14, 1895,  they  contracted 
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with  Wiseman  &  Son,  for  $997,  to  furnish  all  work  included 
in  the  painters'  and  glaziers'  specifications;  that  June  14, 
1895,  they  contracted  with  E.  J.  Ryan,  for  the  sum  of 
$021,  to  do  all  the  gasfitting,  plumbing  and  sewerage; 
that  June  11,  1895,  they  contracted  with  Doyle  &  Co.,  for 
$1,850,  to  do  all  the  plastering  and  furnish  and  set  all  the 
partitions;  that  June  14,  1895,  they  contracted  with  Pullis 
Bros.  Iron  Co.,  for  $4,750,  to  furnish  all  the  material 
and  do  all  the  work  included  in  the  iron  plans  and  specifi- 
cations; that  on  June  14,  1895,  they  contracted  with  Car- 
son &  Co.,  for  $1,252,  to  perform  and  finish  all  the  work 
included  in  the  heating  specifications;  and  that  some  time 
in  June  they  made  a  verbal  contract  with  John  A.  Lewis, 
for  $4,733,  to  do  all  the  work  in  the  miscellaneous  plans  and 
specificaticms. 

That  Chesley  Bros.,  Bireline  &  Orr,  M.  Gaynor  and  Abdill 
&  Son  furnished  material  and  did  work. 

That  all  these  persons  filed  their  liens  in' this  case  and  ask 
to  have  them  determined. 

Finds  that  McDonald,  without  certificates,  paid  as  follows: 

September,  1895 $4,000  00 

November,  1895 3,600  00 

December, 3,500  00 

February,  1896 328  00 

March,  1896 541  35 

Electric  Co.,  claim 646  00 

Also  for  divers  extras,  without  certificates,  or  evidence 
that  the  property  was  free  from  liens. 

Finds  that  about  a  week  before  the  completion  of  the 
building.  Treat,  of  Treat  &  Folz,  as  a  representative  of 
McDonald  and  at  his  request,  came  to  Danville  tuid  examined 
the  building,  and  after  examination  made  no  objection  to 
the  contractors  as  to  the  kind  and  quality  of  the  work  or 
material.  That  he  issued  and  delivered  to  McDonald  two 
certificates,  each  for  the  sum  of  $4,000;  and  that  certificates 
were  issued  to  Doyle  &  Co.  for  $1,200  balance  in  full,  and 
$154  for  extras;  also  to  the  Terra  Cotta  Co.  for  amount 
due  it. 
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That  McDonald  has  refused  to  recognize  or  accept  these 
certificates. 

That  without  certificates  from  the  architects,  numerous 
changes  and  alterations  were  made  from  the  plan  and 
specifications,  by  agreement  between  the  owner  and  con- 
tractor, requiring  more  material  and  more  work — among 
others,  a  larger  and  heavier  wall  was  put  under  the  build- 
ing on  the  east  and  north  sides,  etc. 

That  Patterson  &  Co.  applied  to  McDonald  for  a  settle- 
ment of  the  balance  due;  that  McDonald  requested  Patter- 
son &  Co.  to  present  him  with  a  certificate  of  the  architects 
that  the  work  had  been  completed  to  their  satisfaction; 
that  thereupon  Patterson  &  Co.  did  apply  for  the  certifi- 
cate and  requested  Treat  &  Foltz  to  come  and  examine  the 
building;  that  Treat  &  Folz  replied  that  they  were  in  the 
employ  of  McDonald,  and  would  not  come  to  Danville 
unless  they  were  requested  by  McDonald,  etc. 

That  therefore  the  master  concludes  that  the  provisions 
in  the  contract  relative  to  the  architects'  certificates  and 
the  good  and  sufficient  evidence  were  waived  by  McDonald; 
and  that  Patterson  &  Co.  had  done  everything  in  their 
power  to  obtain  the  certificates,  and  were  only  prevented 
bv  the  refusal  of  Treat  &  Foltz  to  come  and  examine  the 
building. 

The  master  further  finds  that  prior  to  the  completion  of 
the  building,  when  about  all  but  the  painting  was  done. 
Mater,  of  Patterson  &  Co.,  went  to  Walton,  superintendent 
for  McDonald,  and  asked  if  there  were  defects,  or  anything 
remaining  undone;  that  Walton  read  a  list  of  things  he 
wished  done,  and  that  Mater  went  over  the  building 
and  did  the  work  requested.  That  Mater  again  asked  Wal- 
ton if  there  was  any  other  changes  to  be  made,  signifying 
his  willingness  to  do  the  same. 

The  master  finds  that  Patterson  &  Co.  were  delayed  in 
the  construction  of  the  building  a  period  of  one  hundred 
and  sixty-nine  days;  that  the  delay  was  caused  partly*  by 
the  unusual  action  of  the  elements,  partly  by  changes,  and 
partly  by  the  default  of  PuUis  Bros.  Iron  Co.,  one  of  the 
contractors,  in  furnishing  material. 
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That  at  the  time  of  the  delay  Patterson  &  Co.  repeatedly 
presented  claims  to  the  architects  for  additional  time,  but 
that  the  architects  refused  to  grant  additional  time. 

That  sixteen  days  delay  was  caused  by  McDonald  being 
compelled  to  tear  down  and  rebuild  the  north  and  east 
foundation  walls,  and  eighteen  days  in  extending  and 
changing  the  lavatory,  and  thirty-five  days  by  the  unusual 
action  of  the  elements,  and  one  hundred  days  by  the  default 
of  PuUis  Bros.  Iron  Co. 

That  there  is  some  defective  work  in  the  building,  caused 
by  being  done  in  midwinter,  owing  to  the  default  of  PuUis 
Bros.  Iron  Co.     For  example,  the  painting  and  plastering. 

That  McDonald  was  injured  by  the  default  of  PuUis 
Bros.  Iron  Co.,  and  that  PuUis  Bros.  Iron  Co.  should  be 
held  responsible  for  at  least  one  hundred  days,  at  $15  per 
day  ($1,500),  which  the  master  estimates  is  about  the  rental 
value  McDonald  could  have  derived  from  the  building. 

The  master  finds  that  no  sub-contractor  has  a  lien;  that 
the  law  relative  to  attorney's  fees  is  not  applicable  in  this 
case,  but  that  the  master  has  allowed  interest  on  the  bal- 
ance found  due  in  this  case  at  five  per  cent  per  annum,  and 
that  the  costs  of  this  suit  will  abide  its  final  decision. 

Finds  that  Chesley  Brothers  have  established  a  lien  for 
'  $17.54,  and  that  the  amount  should  be  deducted  from  the 
claim  of  PuUis  Bros,  Iron  Co. 

Finds  that  Bireline  &  Orr,  sub-contractors,  have  no  lien. 

Finds  that  M.  Gaynor,  a  sub-contractor,  has  no  lien. 

Finds  that  Abdill  &  Son  have  a  lien  for  $203.79. 

Finds  that  the  contract  between  Patterson  &  Co.  and  the 
Henry  Taylor  Lumber  Co.  was  for  $2,955.  That  Patterson 
&  Co.  are  entitled  to  credits  amounting  to  $456.07,  and  that 
McDonald  is  entitled  to  $5  for  repairing  and  veneering 
doors,  leaving  a  balance  of  $2,693.93.  Also  finds  that  the 
Lumber  Co.  is  indebted  to  Wiseman  &  Son  for  dray  age  and 
storage,  $3.80. 

Finds  that  Patterson  &  Co.'s  contract  with  Wiseman  & 
Son  was  for  $997,  and  that  Wiseman  &  Son  have  no  claim 
for  extras. 

Vol.  LXXXIV  n 
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Finds  that  Wiseman  &  Son  failed  to  place  the  Florentine 
glass  required  by  specifications — allows  a  credit  of  $6. 

That  Wiseman  &  Son  put  in  a  smoked  glass  over  the 
hotel  entrance,  and  allows  therefor  $7. 

Finds  a  defective  job  of  puttying  and  allows  a  credit 
of  $35. 

Does  not  allow  any  credit  for  the  condition  of  the  paint- 
ing on  the  basement  wainscoting,  because  the  defect  was 
caused  by  the  damp  condition  of  the  lavatory. 

On  the  question  of  defective  painting,  rubbing  and  fin- 
ishing, the  master  allows  no  credit. 

Finds  the  balance  for  Wiseman  &  Son,  $949. 

Finds  that  there  is  due  Wiseman  &  S6n,  from  the  Lumber 
Co.,  $3.80;  from  Patterson  &  Co.,  $13.68;  from  Van  Sickle, 
for  glass,  $23.34,  and  cleaning  windows,  $7.90. 

The  master  finds  that  the  original  contract  between  Pat- 
terson &  Co.  and  PuUis  Bros.  Iron  Co.  was  for  $4,750,  and 
that  there  are  no  extras. 

That  the  amount  due  Pullis  Bros.  Iron  Co.  is  $28.54,  for 
which  they  are  entitled  to  a  lien. 

That  McDonald  is  not  entitled  to  anything  for  the  defect- 
ive basement  stairway  nor  for  iron  facia. 

That  Doyle  &  Co's.  contract  was  $1,850,  and  $115  extras 

That  master  finds  that  Doyle  &  Co.  made  written  propo- 
sition to  Treat  &  Foltz  to  do  work  charged  as  extra,  amount- 
ing to  8154,  and  accepted  by  Treat  &  Foltz.  On  this  and 
other  evidence  the  claim  of  $154  is  allowed. 

For  a  failure  to  plaster  tile  furring  and  columns  in  the 
basement  the  master  allows  damages,  $10.  Finds  that 
Doyle  &  Co.  failed  to  make  the  wainscoting  of  Acme 
cement  and  allows  as  damages,  $75. 

And  for  the  defective  plastering  in  the  bank  room,  $100. 
That  there  is  due  Doyle  &  Co.  $1,944,  for  which  they  are 
entitled  to  a  lien. 

Finds  that  Doyle  &  Co.  are  indebted  to  the  contractors 
and  sub-contractors,  $7.80,  $84,  $47,  $7.90,  $294.13,  for  which 
no  lien  is  allowed. 

The  master  finds  that  the  amount  of  the  contract  between 
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Patterson  &  Co.  and  John  A.  Lewis  was  $47.33,  and  between 
McDonald  and  Lewis,  $9.43. 

That  the  following  extras  in  favor  of  Lewis  have  been 
admitted  and  are  allowed: 

Walling  cellar  window,  $5;  foundation  for  pilasters,  $12; 
pilasters,  $85;  wall  in  basement,  $10;  work  on  basement 
room,  $10;  repairing  flue,  $17,  and  1,000  paving  brick  used 
by  Walton. 

Master  allows  Lewis  $50  extra  for  tamping  and  filling 
boiler  room,  on  the  ground  that  Stumble  was  the  agent  of 
McDonald. '  Then  allows  Lewis  $75  in  lieu  of  $250,  claimed 
for  taking  out  earth  and  tamping  the  basement. 

Allowed  for  taking  down  old  chimney  on  adjoining  build- 
ing, $7.70. 

Finds  that  the  total  amount  of  contract  and  extras  is 
$5,955.20. 

Total  credits  allowed  against  Lewis,  $3,857.40. 

Credits  litigated  and  allowed  in  favor  of  Patterson  &  Co., 
against  Lewis,  consisting  of  twenty  items : 

The  master  finds  that,  in  addition  to  the  $500's  worth  of 
Homan  brick,  McDonald  furnished  3,000  radius  brick,  for 
which  Lewis  should  be  charged  $25  per  thousand. 

Master  allows  McDonald  a  credit  of  $75  for  cobble  stone 
used  by  Lewis  in  the  foundation  walls.  Other  allowances 
in  favor  of  McDonald,  $3,  $6.40,  $4.25. 

Claimed  by  McDonald  and  not  allowed : 

Painting  up  flashing,  $8.25;  for  defective  concrete  floors, 
$150;  and  $1,000  for  soft  brick  used  in  the  walls. 

Master  finds  that  coping  was  omitted,  but  claim  not 
allowed  because  iron  grating  used  instead.  Claims  for 
basement  under  hotel  being  too  low,  for  not  painting  around 
windows,  for  failure  to  plaster  area  walls  on  outside,  for 
defective  foundation  to  column  underneath  dining  room  in 
hotel,  not  allowed. 

The  master  finds  that  there  is  due  Lewis,  and  that  he  is 
entitled  to  a  lien  for,  $680.81. 

Claims  of  Lewis  against  contractors  and  sub-contractors, 
consisting  of  nine  items,  litigated  and  allowed. 
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The  master  finds  that  the  contract  between  Patterson  & 
Co.  and  Carson  &  Co.  was  $1,252,  and  that  Carson  <&  Co. 
are  entitled,  as  an  extra,  for  indirect  radiation,  $00.  Car- 
son &  Co.  should  be  charged  $300  for  boiler  omitted. 

The  master  finds  that  the  radiation  put  in  by  Carson  &  Co. 
is  not  sufficient,  and  allows  $75  as  a  credit  against  Carson 
&  Co.,  and  for  their  failure  to  silver  bronze  pipes,  $2.50; 
and  for  their  failure  to  furnish  and  place  radiator  boards, 
$14 — in  all  $391.50;  and  that  Carson  &  Co.  are  entitled  to 
a  lien  for  $921. 

Master  does  not  allow  other  claimed  damages,  that  is  to 
say :  Air  vents  misplaced,  repainting,  risers,  sleeves  omit- 
ted, re-covering  steam  pipes,  repairing  steam  valves. 

The  master  finds  that  the  contract  between  Patterson  & 
Co.  and  E.  J.  Ryan,  for  plumbing,  gas  fitting  and  sewerage, 
was  $921;  for  extras,  grease  trap,  $19.75;  for  removing 
wash  bowls,  $7.    Total,  contract  and  extras,  $947.75. 

Contra  credits :  The  master  finds  that  Eyan  is  charge- 
able with,  for  omission  to  cover  water  pipes,  $24;  for  a 
failure  to  bronze  pipes  in  bath  rooms,  $1.50;  for  omission  to 
put  in  catch-basin  provided  for  in  specification,  $15,  and  for 
difference  in  value  of  sewer*pipe  from  kind  specified  and 
kind  put  in. 

Finds  that  total  amounts  of  credits  allowed  is  $54.30. 

Finds  that  Ryan  is  entitled  to  a  lien  for  $893.45. 

The  master  refuses  to  allow  the  claims  for  cleaning  sewer- 
pipes,  $5.10;  for  omission  of  water  closet  in  the  bank  room, 
$23;  for  improper  setting  of  wash-bowl  in  bank  room, 
$8.60,  and  for  omission  of  laundry  tubs,  $83.00. 

Refused  to  allow  the  difference  between  the  one  and  one- 
half  inch  lead  pipe  prescribed,  and  the  one  inch  lead  pipe 
put  in,  and  galvanized  iron  put  in,  but  not  prescribed. 

Refused  to  allow  for  air  chambers  claimed  to  have  been 
omitted;  also  traps  under  wash-bowls  as  prescribed,  because 
one  large  trap  was  put  in  lieu  of  one  under  each  bowl,  as 
prescribed  by  specifications. 

The  master  finds  that  the  water  closet  tanks  and  seats 
are  not  what  was  provided  in  the  specifications,  but  refuses 
to  allow  any  damage  because  Ryan  had  a  talk  with  Foltz, 
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and  that  Foltz  told  him  (Ryan)  that  he  (Eyan)  could  sub- 
stitute some  other  tank. 

Master  also  finds  that  the  tanks  were  supported  to  the 
wall,  according  to  the  specifications. 

Master  also  finds  extras  in  favor  of  Patterson  &  Co.  for 
changing  maple  to  concrete  floor,  and  single  to  double  door, 
$58;  for  sawing  off  projection  on  old  roof,  $2;  for  grad- 
ing hallway  and  putting  in  stone  step,  $5;  for  moving 
vault,  $2.50;  for  furring  wall  in  basement,  $3.30;  for  extra 
work  performed  in  the  lavatory,  $152;  for  extra  plastering, 
$3.30;  for  the  difference  between  iron  and  wooden  lookouts, 
$40.50. 

Total  amount  of  extras  allowed  Patterson  &  Co.,  $266.60. 
The  master  finds  the  total  cash  payments  by  McDonald  to 
Patterson  &  Co.,  $12,616.28. 

Allowed  against  Patterson  &  Co.,  for  refitting  windows, 
$4.80;  forbad  condition  of  the  windows  and  refitting  them, 
$7,  and  the  further  sum  of  $12.50;  for  window  omitted, 
$5;  for  omission  of  ornamental  work  on  water  closet  in 
bank  room,  $12;  for  failure  to  properly  finish  pipe  boxes, 
$5;  for  omission  of  concrete  roofing,  $57.08. 

Not  Allowed. 

The  master  finds  that  in  March,  1896,  the  building  com- 
menced settling;  that  the  architects  found  that  the  east 
foundation  wall  would  have  to  be  reinforced;  that  there- 
upon Patterson  &  Co.  were  notified  to  reinforce  the  same, 
but  they  refused  to  do  so.  That  thereupon  Treat  prepared 
plans  to  reinforce  the  foundation,  and  did  reinforce  the 
same. 

The  master  further  finds  that  the  settling  was  caused,  as 
alleged  in  the  evidence,  by  one  of  two  things :  That  the 
concrete  footing  was  insufficient;  or  second,  that  the  wall, 
as  built  by  Olson,  was  insufficient;  but  the  master  finds 
that  Lewis  should  not  be  held  responsible,  and  that  Patter- 
son &  Co.  properly  refused  to  reinforce  the  foundation. 

The  master  refuses  to  allow  any  damage  for  claim  of  the 
building  not  being  square. 

Eef used  to  allow  any  damage  for  the  partitions  not  being 
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straight,  for  the  light  well  being  crooked,  or  for  the  halls 
being  narrower  than  provided  by  the  plans. 

Kefused  to  allow  any  damage  for  the  iron  in  the  fourth 
story  not  being  covered  with  tile. 

Eefnsed  to  allow  any  damage  for  defective  wood  wain- 
scoting, or  for  defective  cut  stone,  or  for  marble  threshold 
omitted. 

Finds  that  sheet  lead  and  tin  were  used  instead  of 
copper,  as  provided  by  the  specifications,  but  allows  no 
damage. 

The  master  finds  that  the  evidence  shows  that  there  are 
anchors  at  the  ends  of  girders,  and  that  there  is  evidence  in 
this  case  that  anchors  have  been  put  on  the  ends  of  I-beams, 
therefore  no  damage  is  allowed. 

Finds  that  the  plans  and  specifications  required  pronged 
tie-rods  to  be  used  between  channel-irons  and  I-beams. 

Finds  that  they  were  not  used,  but  that  other  rods  were 
used  instead,  and  therefore  allows  no  damage. 

Finds  that  drips  in  window  sills  were  required,  but  finds 
that  window  sills  were  so  set  that  drips  are  not  necessary, 
therefore  no  damage  is  allowed. 

Finds  that  the  iron  was  required  to  be  painted;  that  it 
was  not  painted  but  dipped  instead.     No  damage  allowed. 

Refuses  to  allow  damages  for  using  a  stone  step  instead 
of  an  iron  step  at  the  base  of  iron  stairway  in  the  base- 
ment. 

Refuses  to  allow  any  damage  for  angle  for  a  sidewalk. 

Refuses  to  allow  anything  for  the  salary  of  superintend- 
ents. 

Finds  that  McDonald  has  been  in  possession  of  the 
building  and  enjoying  the  rents  thereof  since  April  15, 
1896. 

The  master's  statement  of  account  is  substantially  as 
follows : 

Claim  of  Chesley  Brothers. 

That  from  the  evidence  Chesley  Brothers  have  established 
their  claim  for  lien  to  the  amount  of  $17.54  for  angle-irons 
furnished  to  J.  W.  Patterson  &  Company,  and  that  they  are 
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entitled  to  a  lien  on  this  building  for  that  amount,  together 
with  interest  on  the  same  from  May  16,  A.  D.  1896,  at  the 
rate  of  five  per  cent. 

Claim  of  Birelinb  &  Orr. 

That  Bireline  &  Orr  placed  an  iron  panel  under  the  stair- 
way leading  into  the  basement  of  this  building;  that  the 
same  is  of  the  value  of  $32,  but  by  reason  of  its  having  been 
furnished  to  the  PuUis  Brothers  Iron  Company,  a  sub-con- 
tractor of  J.  W.  Patterson  &  Company,  that  the  said  Bire- 
line &  Orr  are  not  entitled  to  a  lien  upon  this  building. 

Claim  of  M.  Gaynor* 

That  M.  Gaynor  furnished  lime  and  mortar  to  John  Doyle 
&  Company  to  the  amount  of  $294.13,  but  that  by  reason 
of  the  said  John  Doyle  &  Company  being  a  sub-contractor, 
the  said  M.  Gaynor  is  not  entitled  and  has  not  established 
a  lien  upon  this  building. 

Claim  of  E.  C.  Abdill  &  Son. 

That  from  the  evidence  E.  C.  Abdill  &  Son  furnished  tile 
to  J.  W.  Patterson  &  Company  to  the  amount  of  $191.06, 
and  that  the  said  E.  C.  Abdill  &  Son  furnished  extra  tile 
for  the  lavatory  to  the  amount  of  $12.73,  making  a  total  of 
$203.79,  for  which  sum  said  E.  C.  Abdill  &  Son  are  entitled 
to  a  lien  upon  this  building,  together  with  interest  on  the 
same,  at  rate  of  five  per  cent  from  May  16,  A.  D.  1896;  that 
the  extra  tile  amounting  to  $12.73,  furnished  for  the  lava- 
tory, is  included  in  the  extra  charge  of  $152  of  J.  W.  Pat- 
terson &  Company  for  extra  work  on  lavatory,  and  that  R. 
D.  McDonald  is  credited  with  the  same  as  against  Patter- 
son &  Company. 

Claim  of  Henry  Taylor  Lumber  Company. 

Amount  of  the  original  contract  (admitted) $2,955  00 

Credits  admitted  to  be  due  J.  W.  Patterson  & 
Company  from  the  Henry  Taylor  Lumber  Com- 
pany, as  follows : 

1895,   September  14,  cash $    50  Oil 

November  16,  cash 50  00 
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1895,  December  26,  frei/2:ht  advanced $  56  80 

June  24,  freight  advanced 44 

July  9,  freight  advanced 2  79 

July  20,  freight  advanced 8  20 

August  1,  freight  advanced 50 

September  3,  labor  paid 12  00 

September  5,  labor  paid 3  00 

September  5,  lumber 4  20 

September  14,  freight  paid 198 

December  11,  freight  paid 8  97 

December  11,  altering  frames 1  25 

December  16,  freight  paid 72  00 

1896,  March  14,  cash  paid 150  00 

January  2,  freight  paid 25 

February  26,  freight  paid 33  69 

Total  amount  of  credits  allowed  Patterson  &  Co.  $456  07 

Credit  Due  McDonald  Against  Henry   Taylor  Lumber 

Company. 

Damage  to  doors $  5  00 

Making  a  total  credit  due  J.  W.  Patterson  &  Com- 
pany and  R.  D.  McDonald  against  the  Henry 
Taylor  Lumber  Company  of 461  07 

Recapitulation   of   the    Claim  op   the   Henry   Taylor 

Lumber  Company. 

Amount  original  contract $2,955  00 

Amount  of  credits  allowed 561  07 

Balance  due  the  Henry  Taylor  Lumber  Company. $2,493  98 

He  therefore  finds  that  the  Henry  Taylor  Lumber  Com- 
pany is  entitled  to  a  lien  on  this  building  for  the  sum  of 
$2,493.93,  together  with  interest  on  that  amount  at  the  rate 
of  five  per  cent  from  May  16,  A.  D.  1896,  until  the  date  of 
final  decree  in  this  case. 

Also  finds  that  the  Henry  Taylor  Lumber  Company  is 
indebted  to  J.  Wiseman  &  Son  for  freight^  drayage  and  stor- 
age to  the  amount  of  $3.80. 


• 
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Claim  of  The  Pclus  Bbothers  Iron  Company. 

Amount  of  the  original  contract $4,750  00 

Credits  admitted  to  be  due  J.  W.  Patterson  &  Company 
against  PuUis  Brothers : 

1896,  July  20,  freight  paid $  41  45 

September  10,  cartage  75c,  freight  $66.94. .  67  69 
September  14,  freight  $7.39,  anchors  $9.75, 

hanging  $2.50 41  74 

September  14,  cash 1,001  62 

September  14,  angle-iron ,, 1  35 

September  17,  cartage 27  25 

October  5,  labor 4  00 

November  15,  cash 918  34 

November  15,  freight  paid 159  62 

November  15,  Chesley  Brothers  for  angle- 
iron 17  54 

November  15,  anchors 1  80 

November  21,  freight 60 

December  17,  freight 3  35 

December  11,  freight 2  00 

December  16,  freight 2  04 

December  20,  labor 3  00 

1896,  January'  13,  two  cast  plates 1  40 

January  15,  freight  $40.80,  cash  $500,  cart- 
age $9.30 550  10 

February  6,  one  beam 2  50 

February  6,  two  posts  $13.56,  pattern  $15, 

cartage  25c,  two  sills  $3.36.  • 32  17 

February  7,  Bireline  &  Orr  panel  under 

stairs 32  00 

February  22,  express  50c,  repairing  plaster- 
ing $6.75 7  25 

February  29,  express 40 

February  29,  damage  to  scaffolding    due 

Lewis 10  00 

March  30,  labor 32  75 

March  30,  prismatic  lights,  defective 106  50 
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1896,   March  24,  sky  plate  $2.20,  door  and  frame 

$3.50,  cartage  $5.70 $     11  40 

March  24,  claim  of  Lewis  for  repairing  walls      15  00 

Total  amount  of  credits  due  Patterson  &  Co. 
against  PuUis  Brothers $3,084  86 

Credits  Dub  R.  D.  McDonald  Against  Pcllis  Esothehs. 

Difference  in  value  of  the  iron  guards  around  bank 

windows $  5  40 

Difference  in  value  of  guards   around  basement 

windows '. 4  40 

Grilles  omitted  from  over  front  door 25  00 

Angle-iron  omitted  at  sidewalk 25  00 

Two  coal-hole  covers  at  $2.50  each 5  00 

Boiler  iron  omitted  from  elevator  pit 24  80 

Iron  lookouts  omitted 47  00 

Damage  for  delay 1,500  00 

Total  amount  of  credits  allowed  R.  D.  McDonald 
against  Pullis  Brothers $1,636  60 

Total  amount  of  credits  allowed  R.  D.  McDonald 
and  J.  W.  Patterson  &  Company  as  against 
Pullis  Brothers $4,721  46 

Recapitulation  op  Claim  of  Pullis  Bkothkes  Iron 

Company. 

Amount  of  original  contract $4,750  00 

Total  amount  of  credits  allowed  against  Pullis 
Brothers 4,721  46 

Balance  due  Pullis  Brothers  Iron  Company $    28  54 

He  finds  that  the  balance  due  Pullis  Brothers  Iron  Com- 
pany, for  which  they  have  established  a  lien  is  $28.54,  and 
that  they  are  entitled  to  a  mechanic's  lien  on  this  building 
for  that  amount,  together  with  interest  on  the  same,  at  the 
rate  of  five  per  cent  from  May  16,  1896. 

He  further  finds  that  the  following  credits  claimed  by 
R.  D.  McDonald  against  Pullis  Brothers  Iron  Company 
have  not  been  allowed : 
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Damage  for  loose  step $    100  00 

Iron  facia  omitted 50  00 

Claim  of  John  A.  Lewis. 

Amount  of  original  contract,  above  grade $4,733  00 

Amount  of  original  contract  below  grade 943  00 

Extras  Allowed  to  Lewis. 

For  walling  up  cellar  widow $  5  00 

Foundation  for  pilasters. , 12  00 

Building  three  pilasters 85  50 

Eight  inch  wall  between  kitchen  and  dining  room  10  00 

Work  on  basement  bar  room 10  OK) 

Repairing  flue  and  old  wall 17  00 

1,000  paving  brick  used  by  Walton 7  00 

Filling  in  and  tamping  six  inches  of  basement. . .  50  00 

Taking  out  and  tamping  six  inches  of  basement.  75  00 

Taking  down  old  chimney  and  rebuilding  same.  7  70 

Total  amount  contracts  and  extras $5,955  20 

Cash  Cuedits  Against  John  A.  Lewis. 

1895,  June  1 $  150  00 

June  15 196  40 

June  28 372  00 

June  28 224  60 

Sept.  14 371  40 

Nov.    9 1,000  00 

Nov.  14 673  00 

Nov.  15 150  00 

Nov.  28 720  00 

Total  cash  credits   due    Patterson  &  Co. 

against  Lewis $3,857  40 

CfiEDrrs  Dub  J.  W.  Patterson  &  Company  Against  John 

A.  Lewis. 

Underpinning  press  wall,  omitted $  12  00 

Stone  used  by  Lewis 8  00 

Lumber  furnished  to  Lewis 40  00 

Mortar-board  furnished 6  00 
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Lamber  furnished  to  Lewis $  11  65 

Lumber  furnished  to  Lewis 57  50 

Nails  furnished  to  Lewis 2  50 

Labor  furnished  to  Lewis 33  60 

Cement 32  50 

Labor  furnished  to  Lewis 18  00 

Tile  and  cement,  including  claim  of  Abdill  &  Son  3S0  19 

Lavatory  concrete 54  00 

Laying  tile  floor  in  lavatory,  omitted  by  Lewis. . .     26  40 
One-half  price  on  marble 150  00 

Total  amount  of  above  credits  due  Patterson  & 
Company  against  Lewis $822  34 

Credits  Dob  R.  D.  McDonald  Against  John  A.  Lewis. 

Roman  and  radius  brick  furnished  by  McDonald..  $500  00 

Old  rubble  stone  used  by  Lewis 75  00 

Old  joist  used  by  Lewis 6  00 

Cleaning  mortar  off  old  roof 3  00 

Taking  down  old  gutter 6  40 

Repairing  Lincoln  Hall  wall 4  25 

Total  amount  of  credits  due   R.  D.  McDonald 
against  John  A.  Lewis $594  65 

Recapitulation  of  Claim  op  John  A.  Lewis. 

Total  amount  of  credit,  contract  and 

extras. $5,955  20 

Cash  credits  due  Patterson  &  Co $3,857  40 

Other  credits  due  Patterson  *&  Co 822  34 

Credits  due  R.  D.  McDonald 594  65 

Total  credits  against  John  A.  Lewis.  •  $5,274  39 

Balance  due  Lewis  on  this  building. . .  $680  81 

He  finds  that  there  is  a  balance  due  John  A.  Lewis  on 
this  building  of  $680.81,  and  that  he  is  entitled  to  a 
mechanic's  lien  upon  this  building  for  that  amount,  together 
with  interest  on  the  same,  at  the  rate  of  five  per  cent,  from 
May  16, 1896,  to  the  date  of  the  final  decree  in  this  case. 
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Amounts  Due  Lewis  from  Other  Contraotoes. 

Amount  due  Lewis  from  PuUis  Brothers $10  00 

Amount  due  Lewis  from  Patterson  &  Company.  80  00 

Amount  due  Lewis  from  Doyle  &  Company 84  00 

Amount  due  Patterson  &  Company  from  Lewis 

for  damage  for  failure  to  point  flashing d  25 

Credits  not  Allowed  Against  John  A.  Lewis. 

Damage  for  failure  to  point  flashing $      8  25 

Damage  to  concrete  floors 150  00 

Damage  for  use  of  soft  brick 1,000  00 

Damage  for  omission  of  coping 10  00 

Damage  for  basement  being  too  low 100  00 

Damage  for  failure  to  point  under  windows. ...  75  00 

Damage  for  failure  to  plaster  area  walls 25  00 

Total  amount  of  contract  and  extras $  941  75 

Claim  op  E.  J.  Ryan. 

Amount  of  original  contract $921  00 

Extra  for  grease  trap 19  75 

Extra  for  changing  wash-bowl 7  00 

Total  amount  of  contract  and  extras $947  75 

Credits  Allowed  Against  E.  J.  Ryan  in  Favor  op 

R.  D.  McDonald. 

For  failure  to  cover  water-pipes \ $  24  00 

For  failure  to  bronze  pipes 1  50 

Omission  of  catch-basin 15  00 

Difference  in  value  of  sewer-pipe 13  80 

Total  credits  allowed  against  Ryan  and  in  favor 
of  R  D.  McDonald $  5i  30 

Balance  due  E.  J.  Ryan $803  45 

He  finds  that  there  is  a  balance  due  E.  J.  Ryan  on  this 
building  of  $893.45 ;  that  he  is  entitled  to  a  mechanic's  lien 
upon  this  building  for  that  amount,  together  with  interest 
on  the  same,  at  five  per  cent,  from  May  16,  1896,  to  the 
date  of  the  final  decree  in  this  case. 


•   •    • 


•  •  •  • 
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Credits  not  Allowed  Against  E.  J.  Ryan. 

Damage  claimed  for  cleaning  sewer $  5  10 

Omission  of  water-closet  in  bank 23  00 

Omission  of  wash-bowl  in  bank 8  00 

Omission  of  laundry  tubs 83  00 

Difference  in  value  of  water-pipe 14  93 

Omission  of  air  chambers 

Omission  of  traps  under  wash-bowls 

Damage  to  water-closets  and  urinals 

Claim  of  Carson  &  Co. 

Amount  of  original  contract $1,252  00 

Extra  for  indirect  radiation 60  60 

Total  amount  of  contracts  and  extras $1,312  50 

Credits  Allowed  Against  Carson  &  Company  in  Favor 

OF  R.  D.  McDonald. 

Omission  of  boiler $300  00 

Additional  radiation  put  in  by  McDonald 75  00 

Damage  for  failure  to  bronze  pipes 2  50 

Damage  for  failure  to  put  in  radiator  boards. ...  14  00 

Total  credits  against  Carson  &  Company  in  favor 
of  R.  D.  McDonald $391  50 

Balance  due  Carson  &  Company $921  00 

He  finds  that  there  is  a  balance  due  Carson  &  Company 
on  this  building  of  $921 ;  that  he  is  entitled  to  a  mechanic's 
lien  upon  this  building  for  that  amount,  together  with 
interest  on  the  same,  at  five  per  cent,  from  May  16, 1896, 
to  the  date  of  the  final  decree  in  this  case. 

Credits  not  Allowed  Against  Carson  &  Company. 

Amount  necessary  to  change  vents $  16  00 

Amount  necessary  to  repair  risers 5  00 

Damage  for  omission  of  sleeves 100  00 

Damage  for  failure  to  cover  steam-pipes 10  00 

Amount  necessary  to  repaint  steam- valves 25  00 

Claim  of  J.  Wiseman  &  Son. 
Amount  of  original  contract $979  00 
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Credits  Allowed  Against  J.  Wiseman  &  Son  in  Favor  of 

R.  D.  McDonald. 

Florentine  glass  omitted $    6  00 

Smoked  glass  put  in 7  00 

Damage  to  putty 35  00 

Total  credits  allowed  asrainst  J.  Wiseman  &  Son 

in  favor  of  R.  D.  McDonald $  48  00 

Ealance  due  J.  Wiseman  &  Son $949  00 

He  finds  that  there  is  a  balance  due  Wiseman  &  Son  on  this 
building  of  $949,  and  they  are  entitled  to  a  mechanic's  lien 
upon  this  building  for  that  amount,  together  with  interest, 
on  the  same  at  5  per  cent  from  May  16, 1896,  to  the  date  of 
the  final  decree  in  this  case. 

Amounts  Due  J.  Wiseman  &  Son  from  Other  Contractors. 

From  the  Henry  Taylor  Lumber  Company $  3  80 

From  J.  W.  Patterson  &  Company 13  68 

From  James  Van  Sickle 23  34 

From  John  Doyle  &  Company 7  80 

Credfts  not  Allowed  Against  J.  Wiseman  &  Son. 

Repairing  lavatory $    7  50 

Defective  painting  in  building 400  00 

Claim  of  John  Doyle  &  Company. 

Amount  of  original  contract $1,850  00 

Extra  plastering  on  partitions 100  00 

Extra  plastering  on  cornice 15  00 

Extra  tile  furring 154  00 

Total  amount  of  contract  and  extras $2,119  00 

Credits  Allowed  Against  John  Doyle  &  Company    in 

Favor  of  R.  D.  McDonald. 

Damage  on  Acme  wainscoting $     75  00 

Damage  on  plastering  in  bank  oflSce 100  00 

Total  credits  due  R.  D.  McDonald 175  00 

Balance  due  John  Doyle  &  Company $1,944  00 
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He  finds  that  there  is  a  balance  due  John  Doyle  &  Com^ 
pany,  on    this    building,  of    $1,944,  and  that   they    are 

entitled  to  a  mechanic's  lien  on  this   building  for  that 
amount,  together  with  interest  on  the  same  at  five  per  cent 

from  May  16, 1896,  to  the  date  of  final  decree  in  this  case. 

Amount  Dub  John  Doyle  &  Company  from  J.  W. 

Patterson  &  Company. 

One-half  extra  plastering  on  partitions $100  00 

£xtra  tile  furnished  for  lavatory 27  60 

Total    amount   due  Doyle   &  Company   from 

Patterson  &  Company $127  60 

Amounts  Dub  Other  Contractors  from  John  Doylb  & 

Company. 

Amount  due  Wiseman  &  Son,  cleaning  windows,  $    7  80 
Amount  due  Lewis  for  brick,  water,  labor,  etc. .  84  00 
Amount  due  Patterson  &  Company  for  plaster- 
ing, patching,  etc 47  00 

Amount  due  Patterson  &  Company  for  sand ...  7  90 

Amount  due  Gay  nor  &  Com  pany  (no  lien  allowed)  294  13 

Claim  of  J.  W.  Patterson  &  Company. 

Amount  of  original  contract $26,831  00 

Extras  of  Patterson  &  Company  allowed  against 

McDonald,  changing  maple  floor  and  door.  58  00 

Sawing  off  old  roof  on  Lincoln  Hall 2  00 

Grading  hallway  and  putting  in  stone  step 68  00 

Moving  old  vault 4  6U 

Furring  wall  in  basement 3  30 

Extra  work  on  lavatory 152  00 

Extra  plastering  on  lavatory 3  30 

Putting  in  wooden  lookouts 40  50 

Total  extras  of  Patterson  &  Company  allowed 

against  McDonald $266  60 

Total  extras  of  Doyle  &  Company  allowed 
against  McDonald,  as  shown  by  the  amount 

of  Doyle  &  Company $269  00 
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Total  extras  of  John  A.  Lewis  allowed  against 
McDonald,  as  shown  by  the  account  of  Lewis.      $279  20 

Total  extras  of  Carson  &  Company  allowed 
against  McDonald,  as  shown  by  the  account 
of  Carson .  &.  Company 60  50 

Total  amount  of  extras  allowed  E.  J.  Ryan 
against  McDonald,  as  shown  by  the  account 
of  Rvan 26  75 

Total  amount  of  extras  allowed  all  contractors 

against  R.  D.  McDonald 902  05 

Amount  of  original  contract 26,831  00 

Total  amount  of  contract  and  extras $27,733  05 

Cash  Ckedts  Due  R.  D.  McDonald  Against  J.  W.  Patter- 

SON  &  Company. 

1895,  Sept.  11 1  4,000  00 

Nov.  9 1,000  00 

Nov.  14 1,000  00 

Nov.  15 • . .  1,600  00 

Dec.  28 3,500  00 

1896,  Feb.  9,  labor  checks  paid  by  McDonald. . .  328  93 
March  14,  labor  checks  paid  by  McDonald.  541  35 
Cash  paid  Western  Electric  Company ......  646  00 

Total  cash  paid  by  McDonald  on  this  contract. .  .$12,616  28 

Other  Credits   Allowed  Against  J.   W.  Patterson   & 

Company  in  Favor  of  McDonald. 

Total  damage  on  window $    24  30 

Omission  of  window  in  basement 5  00 

Omission  of  woodwork  around  closet  in  bank. . .  12  00 

Damage  to  pipe  boxes 5  00 

Six  hundred  square  feet  of  flag  stone 60  00 

Omission  of  concrete  roofing 57  08 

Abdill  &  Son,  extra  tile  for  lavatory 12  73 

Total  credits  allowed  against  J.  W.  Patterson 
&  Company  in  favor  of  R.  D.  McDonald  ....     $  176  11 

Vol.  LXXXIV  » 
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Total  credit  allowed  against  Henry  Taylor  Lum- 
ber Compan}'^  in  favor  of  R.  £).  McDonald. . .     $      5  00 

Total  credit  against  T.  Wisraan  &  Son 48  00 

Total  credit  allowed  against  Pullis  Brothers  Iron 

Company 1,636  60 

Total  'jredit  allowed  against  John  Doyle  &  Com- 
pany          175  00 

Total  credit  allowed  against  John  A.  Lewis. . . .        594  65 

Total  credit  allowed  against  Carson  &  Com- 
pany          491  60 

Total  credit  allowed  against  E.  J.  Ryan 54  30 

Total  credits  allowed  in  favor  of  R.  D.  Mc- 
Donald against  contractors  for  omissions,  dam- 
ages, etc $3,081  16 

Recapitulation. 
Amount  of  original  contract  and  extras $27,733  05 

Ceedits. 

Cash $12,616  28 

Damages,  omissions,  etc 3,081  16 

Total  credits $15,697  44 

Balance  due $12,035  61 

He  finds  that  there  is  a  balance  due  on  this  building  to 
J.  W.  Patterson  &  Company  of  $12,035.61;  that  the  said 
J.  W.  Patterson  &  Company  are  entitled  to  a  mechanic's 
lien  on  this  building  for  that  amount,  together  with  inter- 
est on  the  same,  at  five  per  cent,  from  May  16, 1896,  to 
the  date  of  final  decree  in  this  case. 

He  further  finds  that  the  $12,035.61,  due  Patterson  & 
Company  as  a  balance  on  this  building,  is  distributed 
among  the  contractors  and  sub-contractors  as  follows,  and 
that  the  amount  set  opposite  each  name  is  the  amount  of 
the  lien  which  said  contractors  are  entitled  to  under  the 
findings  of  said  master,  together  with  interest  on  such 
amounts,  at  the  rate  of  five  per  cent,  from  May  16, 1896,  to 
the  date  of  the  final  decree  in  this  case: 
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Chesle y  Brothers,  amount  of  lien $  17  45 

AbdiUA  Son 203  79 

Henry  Taylor  Lumber  Co.,  amount  of  lien 2,493  93 

J.  Wiseman  &  Son 949  00 

Pullis  Bros.  Iron  Co 28  54 

Doyle  &  Co 1,944  00 

John  A.  Lewis 680  81 

Carson  &  Co 921  00 

E.J.  Ryan 893  45 

J.  W.  Patterson  ife  Co 3,903  55 

Total  amount  of  liens $12,035  61 

He  further  reports  that  through  his  findings  in  this  case, 
in  the  amount  due  Patterson  &  Company  is  included  the  sum 
of  $32,  the  amount  due  Bireline  &  Orr,  the  same  having  been 
deducted  from  the  claim  of  Pullis  Brothers  Iron  Company. 

He  further  reports  that  throughout  his  findings  in  this 
c^se  he  has  merely  given  the  balance  due  each  claimant 
without  estimating  any  amount  due  as  interest;  that  below 
he  has  estimated  the  interest  on  each  claim  from  May  16, 
1896,  to  July  9,  1898 ;  that  the  amount  below  at  the  right 
of  each  name  gives  the  amount  for  which  each  claimant  is 
entitled  to  a  mechanic's  lien  upon  this  building,  including 
interest  on  the  same,  estimated  between  the  dates  mentioned: 

Chesley  Brothers,  amount  of  claim  and  interest. $        19  42 

Abdill  &  Son,  amount  of  claim  and  interest 225  67 

Henry  Taylor  Lumber  Company,    amount  of 

claim  and  interest 2,761  68 

J.  Wiseman  &  Son,  amount  of  claim  and  inter- 
est      1,050  89 

Pullis  Brothers  Iron  Company,  amount  of  claim 

and  interest 31  60 

John  Doyle  &  Company,  amount  of  claim  and 

interest 2,152  71 

John  A.  Lewis,  amount  of  claim  and  interest. . .        753  90 
Carson  &  Company,  amount  of  claim  and  inter- 
est      1,019  88 

£.  J.  Kyan,  amount  of  claim  and  interest 989  37 
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J.  W.  Patterson  &  Company,  amount  of  claim 
and  interest $  4,262  74 


Total  amount  of  liens  and  interest $13,259  56 

All  of  which  is  respectfully  submitted. 

Augustus  A.  Partlow, 

Master  in  Chancery. 

To  these  findings  of  the  master,  as  to  the  law  and  facts, 
and  to  his  statement  of  the  account  between  parties,  excep- 
tions, both  special  and  general,  w^re  presented  and  argued 
before  the  master  by  counsel  for  appellant,  and  by  counsel 
for  most  of  the  appellees ;  but  all  the  exceptions  were  over- 
ruled, and  the  master  presented  his  said  report,  findings  and 
statement  of  account  to  the  court.  Counsel  for  appellant 
and  most  of  the  appellees  presented  to  the  court  their  same 
respective  exceptions  that  had  been  overruled  by  the  mas- 
ter. The  court  sustained  the  exceptions  of  the  appellant  as 
to  two  items  as  follows : 

The  court  allowed  appellant  as  against  E.  J.  Ryan  $7.50 
on  water-closets,  and  as  against  Patterson  &  Co.  $54  on 
sidewalk  over  lavatory,  and  ordered  the  master's  report  and 
statement  of  account  to  be  corrected  by  deducting  $7.50 
trom  the  amount  due  E.  J.  Ryan  and  $54  from  the  amount 
^Qttdi^  du^Patterson  &  Co.,  and  the  report  and  findings 
we^lllSOTaingly  so  corrected.  The  court  then  overruled  all 
oth^  exceptions,  and  entered  a  final  decree  in  accordance 
Witt  the  corrected  report  and  findings  of  the  master;  and 
on  evidence  heard  in  open  court  the  master  was  allowed 
$300  for  time  spent  in  stating  the  account,  etc.,  to  be  taxed 
in  his  favor  as  costs ;  four-fifths  of  the  costs  were  ordered 
taxed  to  appellant,  except  the  costs  made  by  Gaynor  and 
Bireline  &  Orr.  The  other  one-fifth  of  the  costs  were 
ordered  taxed  to  the  other  parties,  in  proportion  to  the 
amounts  of  liens  allowed  each  of  them. 

From  which  decree  McDonald  brings  the  case  to  this 
court  by  appeal,  and  assigns  upon  the  record  the  following 
errors,  to  wit : 

"  First.  The  Circuit  Court  erred  in  overruling  the  de- 
fendant McDonald's  exceptions  to  the  findings,  and  to  the 
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report  of  conclusions  of  law  and  fact  of  the  master  in 
chancery. 

"Second.  The  Circuit  Court  erred  in  finding  for  the 
complainants  and  in  entering  a  decree  against  the  defend- 
ant, McDonald,  in  favor  of  the  contractors,  J.  W.  Patter- 
son <&  Co.,  for  the  sum  of  $13,294.38,  and  ordering  him  to 
pay  the  same  within  twenty  days  from  the  30th  day  of 
July,  1898. 

"The  Circuit  Court  erred  in  ordering  that  out  of  the 
proceeds  of  sale  the  following  parties  be  paid  the  amounts 
set  opposite  their  respective  names,  that  is  to  say: 

Henry  Taylor  Lumber  Company $2,769  29 

Carson  &  Company 1,022  68 

John  Doyle  &  Company 2,158  65 

J.  Wiseman  &  Son 1,053  77 

E.  J.  Ryan 983  76 

John  A.  Lewis 755  97 

Abdill  ife  Son 226  27 

PuUis  Bros.  Iron  Co 31  67 

Chesley  Brothers 19  46 

"Fourth-  The  Circuit  Court  erred  in  adjudging  and 
decreeing  that  defendant,  McDonald,  pay  interest  from 
the  16th  day  of  May,  1896,  to  the  date  of  final  decree  on 
accounts  found  due  by  the  master  to  the  contractors  and 
sub-contractors. 

"  Fifth.  The  Circuit  Court  erred  in  considering  incom- 
petent testimony  offered  by  the  contractors  and  sub- 
contractors and  in  not  sustaining  objections  thereto,  and 
motions  to  exclude  the  same  interposed  by  the  defendant, 
McDonald. 

"  Sixth.  The  Circuit  Court  erred  in  not  allowing  the 
master  in  chancery,  A.  A.  Partlow,  three  hundred  dollars 
for  stating  an  account  in  this  cause,  and  in  ordering  that 
the  same  be  taxed  as  costs. 

"  Seventh.  The  Circuit  Court  erred  in  not  allowing  the 
defendant,  Robert  McDonald,  fifteen  dollars  per  day  as 
liquidated  damages  under  the  terms  of  the  contract,  from 
the  20th  day  of  November,  1895,  to,  that  is  to  say,  the  6th 
day  of  May,  1896. 

"  Eighth.  The  Circuit  Court  erred  in  approving  the  final 
decree  in  this  cause  as  the  same  appearsof  record  and  herein 
authenticated. 

"  Ninth.  The  Circuit  Court  erred  in  adjudging  and  or- 
dering the  defendant,  Robert  D.  McDonald,  to  pay  four- 
fifths  of  the  costs  in  this  case. 
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"  Tenth.  The  Circuit  Court  erred  in  not  adjudging  and 
ordering  the  complainants  to  pay  the  costs  in  this  case. 

"  Eleventh.  The  Circuit  Court  erred  in  not  dismissing 
the  bill  of  complaint  in  this  cause  at  the  costs  of  the  com- 
plainants. 

"  Twelfth.  The  Circuit  Court  erred  in  finding  and  ad- 
judging in  favor  of  the  principal  complainants,  bein^  the 
contractors,  when  they,  the  contractors,  failed  to  obtain 
from  the  architects  the  certificates  required  by  the  four- 
teenth paragraph  of  the  contract,  and  failed  to  show  a 
sufficient  cause  ror  not  obtaining  them." 

Atid  J.  W.  Patterson  &  Co.,  J.  Wiseman  &  Son,  and  the 
Henry  Taylor  LumberCo.,appellees,havealso  by  leave  of  this 
court  assigned  upon  the  record  the  following  errors,  to  wit : 

"  (1)  Said  master  and  the  court  erred  in  not  allowing  to 
complainants,  and  each  of  them,  the  attorney's  fees  provided 
for  in  the  statute,  claimed  in  the  bill,  and  shown  and  proven 
under  evidence. 

(2)  The  report,  findings  and  statement  of  account  of 
master  and  decree  of  court  is  erroneous,  in  that  it  allows  to 
appellant  thirty-five  dollars  damage  as  against  J.  Wiseman 
&  Son  for  defects  in  the  puttying. 

(3)  The  master  and  court  erred  in  allowing  to  appellant 
damages  as  against  each  of  these  complainants  and  each 
item  thereof,  as  shown  by  the  master's  report. 

(4)  Said  master  and  the  court  erred  in  refusing  to  allow 
these  complainants,  and  each  of  them,  the  items  in  their 
respective  claims  for  extra  work  and  labor  done  and 
materials  furnished  in  and  about  the  erection  of  said 
building. 

(5)  Said  report,  findings,  conclusions  and  statement  of 
account  of  the  master  and  the  decree  of  court  are  erroneous 
in  not  allowing  to  J.  W.  Patterson  &  Co.  the  sum  of  $943, 
and  allowing  appellant  credit  with  $4,000,  when,  as  a  matter 
of  fact,  only  $3,057  was  actually  received. 

(6)  Said  master  erred  in  overruling  complainant's  objec- 
tions and  each  of  them  to  his  report  and  conclusions,  and 
statement  of  account. 

(7)  The  court  erred  in  overruling  complainant's  excep- 
tions, and  each  of  them. 

(8)  The  court  erred  in  not  sustaining  complainant's 
exceptions,  and  each  of  them." 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 
The  report  of  the  master  in  chancery  to  whom  this  cause 
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was  referred  by  the  Circuit  Court,  to  take  testimony  and 
report  conclusions  of  law  and  fact,  and  which  is  substan- 
tially set  out  in  the  statement  preceding  this  opinion, 
gives  some  idea  of  the  claims  of  the  parties,  and  the  facts 
in  this  case,  as  appears  by  the  evidence  in  this  volumi- 
nous record;  and  after  a  careful  examination  of  the  report 
and  all  the  evidence,  and  the  objections  urged  by  appellant's 
counsel,  and  also  those  urged  by  counsel  representing  some 
of  the  appellees,  we  are  satisfied,  that  while  there  are  some 
inaccuracies  in  the  decree,  yet  on  the  whole  it  does  not  con- 
tain prejudicial  error  as  against  the  appellant,  or  the  com- 
plaining appellees,  except  as  to  the  allowance  of  $300  to 
the  master  as  costs  for  his  labor  and  time  spent  in  stating 
the  account  between  the  parties,  which  is  in  excess  of  what 
the  statute  permits  therefor;  and  to  which  we  will  r^fer 
hereafter. 

We  think  that  the  changes  made  in  the  building  during 
its  construction,  by  agreement  of  the  owner  and  contractors, 
justified  all  the  <extra  allowances  above  the  contract  price 
that  were  made  to  the  appellees  by  the  decree;  and  that 
their  failure  to  use  the  exact  material  specified  in  the  con- 
tract in  most,  if  not  all  the  instances  in  which  such  was 
used,  was  justified  from  the  many  agreements  made  between 
the  architects  and  the  contractors;  the  contractors  and  the 
superintendent  of  appellant  employed  by  him  outside  the 
terms  of  the  contract;  by  appellant  himself,  or  waived  by 
him  when  he  saw  it  used  without  objection;  or  were  prop- 
erly excused  by  reason  of  the  extreme  difficulty,  if  not 
impossibility,  of  the  contractors  getting  just  such  material 
as  the  contract  called  for. 

The  evidence  tends  strongly  to  show  that  whenever 
material  different  from  that  called  for  by  the  contract  was 
used  is  was  good  material  and  made  good  work.  For  much 
of  this  the  decree  rendered  shows  that  the  court  made 
reasonable  reductions,  and  to  such  an  extent  that,  when 
everj'thing  is  considered,  no  hardship  appears  to  have  been 
imposed  upon  the  appellant. 

There  was  some  delay  in  the  completion  of  the  building 
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beyond  the  time  named  in  the  contract,  for  which  the 
decree  allows  the  appellant  $1,500  as  liquidated  damages, 
under  the  provisions  of  the  contract  that  $15  per  day  should 
be  allowed  as  liquidated  damages. 

The  appellant  insists  that  the  amount  allowed  is  inade- 
quate, but  from  all  the  facts  and  circumstances  shown  by 
the  evidence,  it  does  seem  to  us  that  it  is  reasonable  and 
fair,  because,  whether  we  treat  the  $15  per  day  as  a  penalty 
or  as  liquidated  damages  under  the  contract,  the  $1,500 
allowed  seems  to  us,  in  equity  and  good  conscience,  to  be  a 
just  and  fair  amount  for  the  contractors  to  pay. 

The  allowance  of  interest  to  the  principal  contractors  for 
the  time  given  in  the  decree  was  proper  under  our  statute, 
which  allows  interest  on  money  due  upon  a  contract  in 
writing;  and  as  the  contract  (in  writing)  between  the  appel- 
lant and  the  principal  contractors  inures  to  the  benefit  of 
the  sub-contractors,  it  was  proper  to  allow  them  interest 
also. 

Masters  in  chancery  in  this  State,  by  Section  9,  Chapter 
90,  entitled  "  Master  in  Chancery,"  are  entitled  to  *'  receive 
for  their  services  such  compensation  as  shall  be  allowed  by 
law,  to  be  taxed  as  costs."  (Starr  &  Curtis'  111.  Statutes 
(1896),  Vol.  2,  p.  2694.) 

And  by  Section  20  of  Chapter  53,  entitled  "  Fees  and 
Salaries,"  they  are  allowed  "  for  taking  and  reporting  tes- 
timony, under  order  of  court,  the  same  fee  as  for  taking 
depositions"  (fixed  at  15  cents  per  100  words);  "  for  examin- 
ing questions  of  law  and  fact  in  issue  by  the  pleadings,  and 
reporting  conclusions,  whenever  specially  ordered  by  the 
court,  a  sum  not  exceeding  ten  dollars  ($10);  and  no  other 
fee  or  allowance  whatever  (except  those  in  this  act  specified) 
shall  be  made  for  services  by  masters  in  chancery." 

*'  In  counties  of  the  third  class,  masters  in  chancery  may 
receive  for  examining  questions  in  issue  referred  to  them, 
and  reporting  conclusions  thereon,  such  compensation  as  the 
court  may  deem  just,  and  for  services  not  enumerated  above 
in  this  section,  and  which  have  been  and  may  be  imposed 
by  statute  or  special  order,  they  may  receive  such  fee  as 
the  court  may  allow."  (Starr  &  Curtis'  111.  Statutes  (1S96), 
p.  1915.) 
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From  which  it  appears  that  it  is  only  in  counties  of  the 
third  class  that  masters  in  chancery  are  entitled  to  more 
than  ten  dollars  for  reporting  their  conclusions  whenever 
specially  ordered  by  the  court,  and  no  more. 

Vermilion  county  not  being  a  county  of  the  third  class, 
but  only  of  the  second  class  (Section  13,  Chapter  53,  Starr 
.&  Curtis'  111.  Statutes  (1896),  p.  1903),  the  Circuit  Court 
committed  reversible  error  when  it  allowed  the  master  in 
this  case  $300  as  costs  for  stating  the  account,  when  the 
statute  only  permits  him  to  be  allowed  $10  therefor.  (See 
Lee,  Adm'r,  etc.,  v.  Rowley  et  al.,  4  IlL  App.  218,  and  Har- 
vey et  al.  V.  Harvey,  etc.,  87  111.  64.) 

For  the  error  above  indicated,  we  reverse  that  part  of 
the  decree  allowing  $300  to  the  master  in  chancery  for  stat- 
ing the  account,  and  reduce  his  allowance  therefor  to  $10. 
In  all  other  respects  the  decree  is  affirmed. 

Eeversed  in  part  and  affirmed  in  part. 


William  J.  Moore  and  Albert  Learnard  ?.  A.  A.  Partlow. 

1.  Interpleader— Tf^Ti^re  the  Bill  Lies,— A  bill  of  interpleader  lies 
when  two  or  more  persons  claim  the  same  fund  or  property  by  differ- 
ent or  separate  interests,  and  the  custodian  does  not  know  to  whom,  of 
right,  it  belongs,  and  between  whom  he  is  wholly  indifferent. 

2.  Same— By  Master  in  Chancery  in  a  Partition  Proceeding, — Where 
a  master  in  chancery  has  the  custody  of  a  fund  merely  for  the  purpose 
of  distributing  it  under  a  decree  in  partition,  and  sustaining  no  such 
relation  to  the  distributees  as  requires  him  to  see  that  none  of  them  are 
imposed  upon  in  the  disposition  of  their  interests,  a  bill  of  interpleader 
will  not  lie  by  him  for  the  purpose  of  determining  the  rights  of  per- 
sons claiming  to  be  assignees  of  a  distributee. 

Bill  of  Interpleader.— Trial  in  the  Circuit  Court  of  Vermilion  County; 
the  Hon.  Ferdinand  Book  Walter,  Judge,  presiding.  Decree  for  com- 
plainant; appeal  by  defendants.  Heard  in  this  court  at  the  May  term, 
1899.  Reversed  and  remanded,  with  directions.  Opinion  filed  Septem- 
ber 20,  1899. 

Salmans  &  Draper,  attorneys  for  appellants. 

One  who  can,  by  ordinary  diligence,  inform  himself,  etc., 
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or  Id  any  way  avoid  the  double  claim,  can  not  maintain 
interpleader.  All  the  parties  must  claim  of  him  the  same 
debt  or  duty,  adversely  to  each  other.  Sulzbacker  v.  Bank, 
52  N.  Y.  Super.  Ct.  269;  McDonald  v.  Allen,  37  Wis.  108. 

All  the  parties  against  whom  he  seeks  relief  must  claim 
of  him  the  same  thing,  debt  or  duty.  Turner  v.  Kendall, 
3  M.  &  W.  171;  Hays  v.  Johnson,  4  Ala.  267;  Adams  v. 
Dixon,  19  Ga.  513;  Eohror  v.  Turrill,  4  Minn.  407;  Yar- 
borough  V.  Thompson,  3  S.  &.  M.  291;  Tpke.  Co.  v.  Ferree, 
17  N.  J.  Eq.  117;  Atkinson  v.  Manks,  1  Cow.  (N.  Y.)  691; 
Banks  v.  Wilkinson,  4  R.  I.  507. 

Interpleader  will  not  be  allowed  where  it  does  not  appear 
that  there  is  a  reasonable  doubt  as  to  which  claimant  is 
entitled  to  the  money,  etc.  McCuUough  v.  Ins.  Co.,  2  Pa. 
Dist.  261. 

A  fatal  objection  to  interpleader  will  be  that  the  plaint- 
ijff  shows  no  right  to  compel  the  defendants  to  interplead, 
whatever  rights  they  may  claim.  Story's  Eq.  Pld.,  Sec. 
292. 

Oliver  M.  Jones,  attorney  for  appellee. 

Complainant  in  a  bill  of  interpleader  is  not  boun  1  to 
know  the  facts  on  which  defendant's  title  rests;  it  is  suffi- 
cient for  him  to  show  his  danger,  his  indifference  to  each 
claimant,  his  readiness  to  paj*^  the  one  entitled,  and  ask  for 
relief.     Supreme  Lo^lge  v.  Raddatz,  57  111.  App.  119. 

As  to  cases  where  a  bill  of  interpleader  will  lie,  see  New- 
hall  V.  Kastens,  70  III.  156;  Platte  v.  Valley  Bank  v. 
National  Bank,  155  111.  250;  National  Live  Stock  Bank  v. 
Platte  Val.  State  Bank,  54  111.  App.  483;  Supreme  Lodge 
V.  Raddatz,  57  111.  App.  119;  Curtis  v.  Williams,  35  111.  App. 
618. 

Where  there  is  a  reasonable  doubt  as  to  which  of  the 
parties  is  entitled  to  the  fund,  a  bill  of  interpleader  will  lie. 
Grain  v.  McDonald,  118  N.  Y.  648. 

Statement. — On  September  10,  1898,  the  appellee  as 
master  in  chancery  of  Vermilion  county,  Illinois,  filed  in  the 
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Circuit  Court  of  that  county,  a  bill  of  interpleader  against  the 
appellants  and  another,  John  Montgomery,  in  which  appellee 
states  that  at  the  May  term,  1898,  of  that  court,  in  the  case 
of  Jennie  Phillips  v.  Samuel  Le  Neve  et  al.,  a  partition  pro- 
ceeding, he,  as  such  master  in  chancery,  was  ordered  by  the 
decree  of  the  court,  to  make  sale  of  the  real  estate  described 
in  said  proceeding;  that  on  July  9,  1898,  he  sold  a  portion 
thereof  for  the  sum  of  $11,475;  and  on  August  6,  1898,  he 
sold  the  balance  for  $2,600;  that  by  that  decree  he  was 
further  ordered  to  pay  to  John  Montgomery  the  one- 
twentieth  of  such  proceeds  after  deducting  costs;  that  after 
the  sale  of  July  9th,  and  prior  to  that  of  August  6th,  John 
Montgomery  sold  and  assigned  to  William  J.  Moore  and 
Albert  Learnard,  by  a  pretended  written  assignment  and 
power  of  attorney,  all  his  (Montgomery's)  interest  in  the 
proceeds  of  the  sale  made  July  9th;  that  the  costs  of  the 
partition  proceeding  amounted  to  some  $600,  but  has  not 
been  apportioned  ai*  between  the  first  and  second  sale;  that 
John  Montgomery  is  a  man  weak  of  body  and  mind,  and  as 
appellee  has  been  informed  and  believes,  he  is  incapable  of 
taking  care  of  his  property,  or  of  transacting  ordinary  busi- 
ness; that  Moore  and  Learnard  have  demanded  of  appellee, 
under  the  said  assignment,  all  the  interest  of  Montgom- 
ery in  the  proceeds  of  the  sale  made  August  6th;  and  that 
all  three  of  them  have  threatened  appellees  that  if  he  'did 
not  pay  them  their  respective  shares  of  money  from  the 
proceeds  of  said  sale,  they  would  bring  suit  against  him  on 
his  oflScial  bond  as  such  master  in  chancery;  that  the  order 
of  the  court  in  the  partition  proceeding  directs  him  to  pay 
all  of  the  one-twentieth  of  said  proceeds  to  Montgomery, 
and  as  he  transferred  a  portion  thereof  to  Moore  and  Learn- 
ard, it  leaves  the  amount  due  each  uncertain;  and  by  reason 
'  of  the  mental  and  physical  condition  of  Montgomery,  ap- 
pellee is  unable  to  determine  to  whom  Montgomery's  one* 
twentieth  of  the  proceeds  should  be  paid. 

Appellee  further  states  in  his  bill  that  he  is,  and  always 
has  been,  willing  and  ready  to  pay  said  money  to  such  per- 
son or  persons  as  are  lawfully  entitled  thereto,  and  hereby 
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offers  to  bring  the  same  into  court  to  be  distributed  as  the 
court  shall  direct;  that  appellee  does  not  collude  with 
either  said  Montgomery,  Moore  or  Learnard,  touching  the 
matters  in  controversy  in  this  cause,  nor  is  he  in  any  man- 
ner indemnitied  by  them,  or  either  of  them,  nor  does  he 
exhibit  this  bill  at  the  request  of  either  of  them,  but  of  his 
own  free  will,  and  to  avoid  being  molested,  vexed  and 
harassed  touching  the  matters  herein  contained. 

The  bill  makes  Montgomery,  Moore  and  Learnard,  de- 
fendants, and  prays  that  they,  interplead,  settle  and  adjust 
their  said  differences  and  claims  to  said  money,  and  the 
court  determine  to  whom  appellee  shall  pay  the  same.  The 
bill  also  prays  that  Montgomery,  Moore  and  Learnard,  their 
attorneys  and  agents,  be  enjoined  from  proceeding  against 
appellee  in  any  action  at  law  for  said  money  and  for  gen- 
eral relief. 

The  bill  was  sworn  to  by  appellee,  and  by  order  of  the 
Hon.  F.  Book  waiter,  a  judge  of  the  Fifth  Circuit,  the  clerk 
of  the  Circuit  Court  of  Vermilion  County,  on  September 
10,  1898,  issued  a  temporary  injunction  as  prayed  for  in  the 
bill,  which  was  served  on  the  defendants  the  same  day  it 
was  issued. 

On  the  first  day  of  the  October  term,  1898,  of  the  said 
Circuit  Court,  a  guardian  ad  litem  was  appointed  for  the 
defendant,  John  Montgomery,  and  by  leave  of  court  then 
^iven,  appellee  filed,  two  days  thereafter,  his  supplemental 
bill  in  which  he  states  that  upon  his  petition  in  the  said  case 
of  Phillips  V.  Le  Neve  et  al.,  the  Circuit  Court  of  Vermil- 
ion County  had  ordered  him  to  hold  in  his  possession  the 
money  now  in  controversy  in  his  bill  of  interpleader,  until 
the  further  order  of  court. 

Montgomery,  Moore  and  Learnard  each  answered  the 
bill  of  interpleader  and  supplemental  bill,  in  which  they 
admit  that  the  appellee  is  master  in  chancery  as  alleged, 
and  as  such  he  made  the  sales  of  the  real  estate  and  realized 
the  sums  of  money  therefor;  and  that  Montgomery  had  one- 
twentieth  interest  therein,  less  the  costs,  as  stated;  and  set 
up  that  Montgomery,  in  consideration  of  $^^75  paid  him  by 


Third  District— May  Term,  1899.         365 

Moore  v.  Partlow. 

Moore  and  Leamard,  sold  to  them  his  interest  in  the  pro- 
ceeds of  the  first  sale,  but  deny  that  Montgomery  is  weak 
minded,  averring  that  he  is  now,  and  always  has  been, 
capable  of  transacting  properly  his  business,  and  insist  that 
Moore  and  Learnard  own  and  are  entitled  to  one-twentieth 
of  the  proceeds  of  the  first  sale,  less  the  costs,  as  purchasers 
from  Montgomery;  that  Montgomery  is  entitled  to  the  one- 
twentieth  of  the  proceeds  of  the  second  sale,  less  the  costs; 
and  they  deny  that  there  is  any  contention  or  dispute 
between  Montgomery,  Moore  and  Learnard  as  to  what  part 
of  said  proceeds  each  is  entitled. 

The  guardian  ad  litem  of  Montgomery  filed  an  answer 
for  him  in  which  he  states  that  Montgomery  is  unacquainted 
with  the  matters  and  facts  set  forth,  and  is  mentally  unable 
to  give  consent  to,  or  admit  any  of  the  same,  and  prays  for 
strict  proof,  etc. 

The  appellee  filed  his  replication  to  the  answers,  and  the 
cause  was  referred  to  Isaac  A.  Love,  Esq.,  as  special  master, 
to  take  the  evidence  in  short-hand,  so  either  party,  if  desired, 
could  have  it  written  up,  and  report  his  conclusions  of  law 
and  fact.  The  special  master  took  the  evidence  in  short- 
hand, and  made  report  as  follows : 

"  Findings  op  Fact. 

"  First.  That  at  the  time  of  the  beginning  of  this  action 
A.  A.  Partlow,  as  master  in  chancery,  had  in  his  hands  the 
sum  of  $672.52,  the  property  of  John  Montgomery,  one  of 
the  defendants  herein. 

Second.  That  the  said  sum  of  money  came  into  the  hands 
of  said  master  on  the  28th  day  of  July,  1898,  being  the  one- 
twentieth  of  the  proceeds  of  a  sale  of  real  estate  on  the  9th 
day  of  July,  1898,  amounting  to  $11,475.00,  and  of  a  sale  of 
real  estate  on  the  6th  day  of  August,  1898,  amounting  to 
$2,600.00,  less  a  like  share  of  the  costs  in  the  case  of  Philips 
et  al.  v.  I^  Neve  et  al.,  No.  6389,  in  the  Circuit  Court  of  this 
county,  and  that  the  said  John  Montgomery  was  entitled 
to  saii  one-twentieth  part  thereof,  less  the  same  share  of 
the  costs  of  said  case;  tnat  his  share  of  the  costs  is  the  sum 
of  $31.23. 

Third.  That  shortly  before  the  said  money  came  into  the 
hands  of  the  said  master,  and  long  before  the  bill  of  inter- 
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pleader  was  filed  herein,  to  wit,  on  the  16th  day  of  July, 
1898,  the  said  John  Montgomery  received  from  his  co- 
defendants,  W.  J.  Moore  and  Albert  Learnard,  the  sum  of 
$475.00,  in  consideration  of  which  the  said  John  Mont- 
gomery aflSxed  his  name  to  a  certain  instrument  in  writing, 
whereby  he  undertook  to  assign,  sell,  transfer,  allot  and  set 
over  to  said  W.  J.  Moore  and  Albert  Learnard  all  his  interest 
in  the  proceeds  of  the  first  sale  of  real  estate,  out  of  which 
said  funds  arose,  amounting  to  about  $550.00,  and  whereby 
he  undertook  to  make,  constitute  atid  appoint  William  J. 
Moore  his  attorney  in  fact,  to  appear  before  the  master  in 
chancery  and  receive  from  him,  the  said  master  in  chancery, 
the  said  money  now  in  his  hands,  and  the  balance  yet  to 
come  into  his  hands,  from  said  sale,  which  power  of  attorney 
and  assignment  of  interest  was  acknowledged  before  a 
notary  public. 

Fifth.  That  said  Albert  Learnard  had  purchased  the 
said  real  estate  sold  on  the  9th  day  of  July,  1898,  but  did 
not  pay  the  purchase  price  over  to  the  master  until  July 
28,  1898,  because  of  delay  in  getting  his  money,  and  that 
before  the  said  power  of  attorney  and  assignment  of  interest 
was  made,  the  said  W.  J.  Moore  asketf  the  said  Albert 
Learnard  how  long  it  would  be  before  he  would  pay  the 
price  of  said  real  estate  to  the  master,  and  that  said  iJeam- 
ard  said  it  would  be  four  or  five  days;  that  thereupon  the 
said  Moore  said  he  thought  he  could  make  a  little  money, 
and  invited  the  said  Learnard  to  go  in  with  him.  He,  Moore, 
said  that  John  Montgomery  wanted  to  sell  his  interest,  but 
that  he  could  not  quite  handle  it;  that  the  said  Learnard 
and  Moore  thereupon  agreed  to  purchase  the  same,  which 
they  did  in  a  day  or  so,  as  above  stated. 

Sixth.  That '  immediately  after  the  redeipt  of  the  said 
monev  from  the  said  master,  the  said  W.  J.  Moore  demanded 
the  same,  to  the  amount  of  $550,  from  the  said  master,  and 
that  said  master  refused  to  deliver  the  same  to  the  said 
Moore,  because  there  had  been  no  apportionment  of  the 
costs  in  the  two  sales,  and  because  he  had  received  notice 
from  said  Albert  Learnard  and  Joe  Phillips  that  the  said 
John  Montgomery  was  a  spendthrift  and  not  capable  of 
managing  and  caring  for  his  property. 

Seventh.  That  afterwards  the  said  Montgomery,  Albert 
Learnard  and  W.  J.  Moore,  with  their  attorney^,  G.  W.  Sal- 
mans, appeared  before  said  master,  and  demanded  the  pro- 
ceeds oi  said  sales,  or  offered  to  receipt  for  the  proceeds  of 
both  sales,  less  costs  to  the  extent  of  John  Montgomery's 
interest  therein;  they  also,  at  said  time,  consented  that  any 
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or  all  of  the  interest  of  said  John  Montofomery  be  paid  to 
either  of  the  defendants,  or  to  all  of  them,  and  offered  to 
execute  receipts,  by  each  of  thera,  to  the  master  for  whatso- 
ever was  paid;  the  said  defendants  also  offered  to  make, 
execute  and  deliver  a  good  and  sufficient  bond  to  the 
said  master  to  secure  him  harmless  by  reason  of  any  pay- 
ment he  made  of  such  money  to  the  defendants;  that  after 
such  offer,  and  each  of  them,  the  said  master  refused  to  pay. 
the  said  money,  or  any  part  thereof,  to  either  of,  any,  or  all 
of  the  defendants. 

Eighth.  That  the  said  master  in  chancery  after  such 
refusal  requested  the  defendants  to  present  a  petition  to  the 
court  for  an  order  on  him  to  pay  over  the  said  money  to  the 
defendants;  that  the  said  defendants,  by  one  of  their  attor- 
neys, Fred.  Draper,  did  prepare  such  petition,  but  by  the 
advice  of  G.  W.  Salmans,  another  attorney  for  the  defend- 
ants, they  failed  and  refused  to  present  such  petitions  to 
the  court,  and  the  said  defendants  threatened  to  sue  the 
said  A.  A.  Partlow,  as  such  master,  together  with  his  bonds- 
men, in  the  County  Court  of  this  county,  and  made  such 
threats  shortly  before  the  bill  of  interpleader  was  filed 
herein. 

Ninth.  That  said  A.  A.  Partlow,  as  such  master,  at  the 
time  he  refused  to  make  payment  of  the  aforesaid,  and 
when  the  said  power  of  attorney  and  assignment  of  interest 
was  made,  believed  that  the  said  Montgomery  was  incapa- 
ble of  mana^in;^  and  caring  for  his  own  estate,  and  that  at 
the  time  he  filed  his  bill  of  interpleader  in  this  case,  he  be- 
lieved that  the  said  defendants  were  about  to  sue  him  and 
his  bondsmen  in  the  County  Court,  and  put  him  and  his 
bondsmen  to  trouble  and  expense;  that  the  said  A.  A. 
Partlow,  as  master  in  chancery,  had  no  interest  in  the  reten- 
tion of  said  funds,  the  property  of  said  John  Montgomery, 
and  only  refused  to  pay  it  over  in  order  to  properly  be  pro- 
tected in  the  same. 

Tenth.  That  the  said  John  Montgomery,  at  the  time  of 
the  execution  of  the  power  of  attorney  to  W.  J.  Moore,  and 
the  assignment  of  interest  in  said  sale  included  therein,  and 
for  a  long  time  prior  thereto  was  and  had  been  a  person 
who,  by  reason  of  unsoundness  of  mind,  is  incapable  of  man- 
aging and  caring  for  his  estate. 

Eleventh.  That  said  W.  J.  Moore  and  Albert  Learnard, 
at  the  time  that  they  attempted  to  purchase  the  interest  of 
the  said  John  Montgomery  in  the  first  sale,  knew  that  he 
was  a  person  incapable  of  managing  and  caring  for  his  own 
estate,  the  said  Albert  Learnard  having  known  him  for 
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more  than  twenty  years  and  beinff  by  marriage  related  to 
him;  and  the  said  W.  J.  Moore  iiaving  treated  the  said 
Montgomery  as  a  physician,  and  because  of  the  discount 
obtained  in  said  purchase  of  $75  on  $560  for  twelve  days. 

Twelfth.  That  the  said  $475,  so  received  by  the  said 
John  Montgomery  from  the  said  W.  J.  Moore  and  Albert 
Learnard,  has  been  wasted  and  squandered  by  said  Mont- 
gomery. 

OOKOLUSIONS   OF   LaW, 

First.  That  said  A.  A.  Partlow,  master,  etc.,  had  a  right 
to  file  a  bill  of  interpleader  herein. 

Second.  That  the  said  master  was  justified  in  refusing 
to  pay  over  the  said  interest  of  the  said  Montgomery  in 
said  estate,  as  represented  by  the  money  in  his  hands,  to  the 
said  Montgomery,  because  of  his  incompetency  to  care  for 
and  manage  his  own  estate. 

Third.  That  the  said  master  was  justified  in  refusing  to 
pay  said  interest  of  saicf  Montgomery  in  said  estate,  or  any 
part  thereof,  to  W.  J.  Moore  or  Albert  Learnard,  because 
the  said  Montgomery  was  not  competent  to  execute  the  said 
power  of  attorney  and  assignment  of  interest,  and  because 
no  rights  passed  thereby. 

Fourth.  That  the  said  sura  of  $672.52  now  in  the  hands 
of  the  said  A.  A.  Partlow,  as  master,  etc.,  is  the  property  of 
John  Montgomery,  and  should  be  paid  to  some  person  law- 
fully appointed  to  conserve  the  same  for  the  said  John 
Montgomery, 

Fiftn.  Tliat  one-half  of  the  costs  of  this  proceeding 
should  be  paid  by  W.  J.  Moore  and  Albert  Learnard,  and 
the  other  half  of  said  costs  should  be  paid  out  of  the  said 
moneys  belonging  to  the  said  Montgomery." 

To  which  report  Montgomery,  Moore  and  Learnard  pre- 
sented to  the  special  master  their  exceptions  as  follows : 

"  That  sum  of  $672.52,  found  by  the  said  master  to  be  the 
property  of  the  said  John  Montgomery  at  the  time  of 
oringing  this  suit  was  not  all  of  the  property  of  the  said 
Montgomery,  but  that  $550  thereof  were  the  property  of 
W.  J.  Moore  and  Albert  Learnard,  by  virtue  or  an  assign- 
ment made  before  that  time  by  the  defendant,  John  Mont- 
gomery. 

Second.  The  evidence  does  not  sustain  the  finding  in 
clause  sixth  of  the  master's  report,  that  W.  J.  Moore 
demanded  of  A.  A.  Partlow,  master  in  chancery,  the  said 
money  to  the  amount  of  $550,  but  the  evidence  does  show 
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that  W.  J.  Moore  demanded  Montgomery's  interest  in  the 
proceeds  of  the  sale  of  the  farm,  less  the  costs. 

Third.  The  evidence  does  not  sustain  the  finding  that 
the  master  had  received  notice  from  Albert  Learnard  and 
Joe  Phillips  that  Montgomery  was  a  spendthrift  and  not 
capable  of  managing  and  caring  for  his  j3roperty. 

Fourth.  The  finding  in  article  eight  fails  to  show  for  or 
on  what  account  defendants  or  any  of  them  threatened  to 
sue  the  master  in  chancery. 

Fifth.  The  finding  in  item  ninth  recites  that  the  master 
in  chancery  only  retained  the  money  in  his  hands  and 
refused  to  pay  it  over  in  order  to  be  properly  protected  in 
the  same;  when  in  truth  and  in  fact  no  such  finding  was 
warranted  by  the  evidence. 

Sixth.  The  finding  in  item  tenth  is  contrary  to  the  evi- 
dence adduced  at  the  trial. 

Seventh.  The  finding  at  number  eleven  is  not  only  not 
supported  by  the  evidence,  but  is  absolutely  contradictory 
in  so  far  as  relates  to  the  knowledge  on  the  part  of  Learnard 
and  Moore  of  mental  unsoundness  of  Montgomery — the 
latter  part  of  said  clause  eleven  being  a  mere  aro^umentative 
mode  of  expressing  an  inference  not  warranted  by  the  evi- 
dence. 

Eighth.  At  number  twelfth,  the  finding  that  the  $475 
received  by  Montgomery  from  Moore  and  Learnard  has  been 
wasted  and  squandered  by  said  Montgomery,  had  no  found- 
ation in  fact  and  is  not  based  on  any  evidence  in  the  case. 

Ninth.  We  insist  that  as  matter  of  law  the  said  master 
had  no  right  to  file  a  bill  of  interpleader  herein. 

Tenth .  As  a  matter  of  law  the  said  master  was  not  justi- 
fied in  refusing  to  pay  over  the  interest  of  Montgomery  in 
said  estate  to  him  because  of  his  supposed  incompetency  to 
care  for  and  manage  his  own  estate. 

Eleventh.  The  said  master  was  not,  or  ought  not  to  be, 
justified  in  refusing  to  pay  to  learnard  or  Moore  the  interest 
they  claim  in  the  estate  of  John  Le  Neve,  deceased,  by  vir- 
tue of  power  of  attorney  and  assignment  of  interest  exe- 
cuted by  said  Montgomery  to  said  Moore;  the  evidence 
showing  that  the  said  Montgomery,  at  the  time  of  the 
execution  of  such  assignment  and  power  of  attorney,  was 
perfectly  capable  of  understanding  the  transaction.  Such 
finding  was  unnecessary,  for  the  reason  that  it  was  never 
insisted  that  the  said  money  be  paid  to  either  Moore  or 
Learnard  by  the  said  master. 

Twelfth.    The  finding  at  number  fourth,  that  the  sum 
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of  $672.52  in  the  master's  hands  is  the  property  of  John 
Montgomery,  and  should' be  paid  to  some  person  lawfully 
appointed  to  conserve  the  same  for  said  Montgomery,  is 
contrary  to  both  law  and  fact,  and  should  have  been  that 
Montgomery's  share  of  the  proceeds  of  the  sale  of  the  farm 
of  saia  deceased,  less  costs,  be  paid  to  Moore,  and  the  balance 
of  said  sum,  less  costs,  be  paid  to  Montgomery. 

Thirteenth.  The  law  does  not  iustify  the  master  or 
court  to  tax  any  part  of  the  costs  of  tnis  proceeding  to  John 
Montgomery,  Aloert  Learnard  or  W.  J.  Moore. 

Fourteenth.  The  conclusion  and  finding  of  the  master 
lierein  ought  to  be  that  the  said  A.  A.  Partlow,  as  master 
in  chancery,  has  no  ri^ht  to  an  interpleader  between  the 
said  parties,  and  that  tnis  suit  should  be  dismissed  at  the 
costs  of  him,  the  said  A.  A.  Partlow,  and  that  the  parties 
hereto  be  left  to  their  remedy  at  law,  and  that  the  injunc- 
tion herein  be  dissolved." 

Which  exceptions  the  special  master  overruled. 

The  guardian  ad  litem,  in  behalf  of  Montgomery,  also 
presented  to  the  special  master  exceptions  to  said  report,  as 
follows: 

"  First.  Said  findin;^  is  erroneous  in  so  far  as  it  holds  that 
any  part  of  the  costs  should  be  taxed  against  Montgomery. 

Second.  The  evidence  does  not  warrant  the  conclusion 
that  any  part  of  the  costs  should  be  taxed  against  Mont- 
gomery." 

And  his  exceptions  were  also  overruled  by  the  special 
master. 

The  spacial  master  then  presented  his  said  report  to  the 
court  for  approval,  and  in  addition  thereto  reported  that  the 
evidence  had  been  taken  in  short-hand. 

The  guardian  ad  litem  for  Montgomery,  and  Mont- 
gomery, Moore  and  Learnard,  presented  to  the  court  the 
same  exceptions  to  said  special  master's  report  that  they 
presented  to  the  special  master,  and  the  court  overrules  the! 
exceptions  presented  by  Montgomery,  Moore  and  Learnard, 
but  sustains  those  of  the  guardian  ad  litem^  and  entered  a 
decree  in  accordance  with  the  report  of  the  special  master, 
except  that  it  taxes  all  the  costs  to  Moore  and  Learnard, 
and  allows  as  costs,  $75  to  the  special  master,  and  $35  to 
the  guardian  ad  litem. 

The  appellants,  Moore  and  Learnard,  bring  the  cause  to 
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this  court,  and  urge  us  to  reverse  that  decree  for  the  follow- 
ing reasons : 

That  the  Circuit  Court  improperly  found  and  decreed 
that  the  bill  of  interpleader  was  properly  filed;  that  it  im- 
properly found  and  decreed  that  the  assignment  by  Mont- 
gomery to  Moore  and  Learnard,  of  his  interest  in  the  pro- 
ceeds of  the  first  sale  is  void,  and  conferred  no  authority 
upon  Moore  or  Learnard,  or  both  to  receive  such  proceeds 
or  any  part  thereof  from  appellee;  that  it  improperly 
decreed  that  appellee  pay  the  sum  of  $672.52,  being  Mont- 
gomery's one-twentieth  of  the  proceeds  of  said  sale,  to  some 
person  to  be  appointed  conservator  for  Montgomery;  and 
that  it  improperly  decreed  that  Moore  and  Learnard  pay 
the  costs  in  this  cause. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  pleadings  in  this  cause,  and  the  proceedings  of  the 
Circuit  Court,  together  with  the  substance  of  the  decree 
entered  by  that  court,  as  they  appear  in  the  record  of  this 
cause,  are  given  in  the  statement  preceding  this  opinion. 

The  facts  are,  that  in  the  partition  proceeding  of  Phillips 
et  al.  V.  Le  Neve  et  al.,  heard  in  the  Circuit  Court  of  Ver- 
milion County,  a  decree  was  entered  finding,  among  other 
things,  that  John  Montgomery,  one  of  the  parties  thereto, 
owned  an  individual  one-twentieth  of  the  real  estate  therein 
described,  and  ordered  appellee,  as  master  in  chancery  of 
that  county,  to  sell  such  real  estate,  and  pay  to  Montgom- 
ery one-twentieth  of  the  proceeds  thereof,  less  one-twen- 
tieth of  the  costs  of  the  partition  proceeding. 

Appellee,  as  such  master,  under  that  decree  sold,  July  9, 
1898,  a  part  of  the  real  estate  for  $11,475,  and  on  August 
6,  1898,  sold  the  balance  for  $2,600.  On  July  16,  1898, 
•  John  Montgomery  sold  to  appellants,  Moore  and  Learnard, 
for  $475,  his  interest  in  the  proceeds  of  the  sale  made  July 
9th,  and  executed  a  power  of  attorney  to  Moore  alone, 
authorizing  him,  as  his  attorney  in  fact,  to  collect  from 
appellee,  as  master,  the  interest  of  Montgomery  in  the  pro- 
ceeds of  the  sale  made  July  9,  1898. 

On  September  3d,  after  appellee  had  received  the  pro- 
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ceeds  of  the  sale  made  July  9th,  Moore  presented  his  power 
of  attorney,  and  requested  that  he  pay  him  the  interest  of 
Montgomery  called  for  thereby,  but  appellee  refused  to  pay 
the  same  to  Moore;  then  Montgomery,  Moore  and  Learnard 
all  demanded  that  he  pay  the  same  to  either  Moore,  Learn- 
ard or  Montgomery,  or  all  of  them,  and  each  and  all  of 
them  would  receipt  him  in  full  therefor;  and  Moore  and 
Learnard  offered  to  give  appellee  a  good  bond  to  indemnify 
him  against  loss  if  he  would  pay  them  the  money,  but 
appellee  insisted  that  Montgomery  was  then,  and  had  been 
before  and  since  the  partition  proceeding  was  instituted,  of 
unsound  mind  and  body,  and  was  unable  to  transact  his 
business  or  to  legally  dispose  of  his  interest  in  the  proceeds 
of  the  sale,  as  he  had  attempted  to  do,  and  refused  to  pay 
him,  Moore  or  Learnard,  the  money  demanded,  unless  they 
would  get  an  order  from  the  Circuit  Court  that  entered  the 
decree  of  sale  and  distribution  in  the  partition  proceeding, 
directing  him  to  pay  it  to  them. 

To  this  they  replied  that  they  would  sue  appellee  on  his 
official  bond,  as  master,  and  compel  him  to  pay  them  one- 
Uventieth  of  the  proceeds  of  the  first  sale,  less  the  costs. 
^  It  seems  to  us  it  is  manifest  that  the  appellants,  Moore 
and  Learnard,  do  claim  from  the  appellee,  the  money  in 
question,  arising  from  the  proceeds  of  the  first  sale,  but  that 
Montgomery  does  not,  for  he  insists  that  it  belongs  to  the 
appellants,  and  offered  to  give  to  appellee  an  acquittance 
therefor  if  he  would  pay  it  to  them;  the  only  money  it  is 
shown  that  Montgomery  claims  from  the  appellee  is  his 
interest  in  the  proceeds  of  the  second  sale,  and  the  appel- 
lants make  no  claim  to  any  of  that. 

"  A  bill  of  interpleader  lies  when  two  or  more  persons 
claim  the  same  fund  or  property  by  different  or  separate 
interests,  and  the  custodian  does  not  know  to  whom,  of " 
right,  it  belongs,  and  between  whom  he  is  wholly  indifferent. 
Kyan  v.  Lamson,  153  111.  520;  Cogswell  v.  Armstrong  et  al., 
77  111.  139;  and  New  Hall  v.  Kastens  et  al.,  70  111.  15^' 

The  real  contention  of  appellee  is  that  when  Montgom- 
ery sold  to  appellants  his  claim  upon  appellee,  as  master,  for 
the  one-twentieth  part  of  the  proceeds  of  the  first  sale  he 
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was  overreached  by  them,  by  reason  of  the  fact  that  Mont- 
gomery was  then,  and  had  been  for  some  time  before,  men- 
tally too  weak  to  properly  transact  his  business,  and  that 
appellee  and  appellants  had  notice  of  that  fact,  and  having 
such  notice,  if  appellee  paid  the  monej'  to  appellants  he 
might  be  compelled  to  pay  it  again  to  Montgomery,  or  his 
legal  representative,  upon  proof  of  those  facts. 

In  this  we  think  he  is  in  error,  as  was  the  Circuit  Court 
when  it  entered  the  decree  appealed  from.  The  appellee, 
as  master  in  chancery,  had  received  the  money  in  question 
under  a  decree  in  which  the  court  had  jurisdiction  of  the 
parties  (which  included  Montgomery)  and  the  subject-mat- 
ter, and  it  had  by  the  same  decree  ordered  the  appellee  to 
pay  the  same  to  Montgomery,  who,  by  that  decree,  was  con- 
sidered by  the  court  to  be  a  proper  person  to  pay  it  to;  hence 
that  decree  was  as  much  protection  to  appellee  as  any  other 
that  the  court  could  render. 
'  V^  And  besides,  appellee,  as  master,  had  the  custody  of  the 
fund  merely  for  the  purpose  of  distributing  it  as  directed 
by  the  decree  under  which  he  received  it,  and  sustained 
no  such  relation  to  the  distributees  as  compelled  or  author- 
ized him  to  see  to  it  that  each  or  any  of  them  were  not 
imposed  upon  when  selling  their  interests  therein,  but  was 
only  required  to  see  to  it  that  he  paid  the  distributees 
their  respective  shares  thereof,  as  ordered  by  the  court,  or 
in  case  any  distributee  had  sold  his  share,  that  the  vendor 
was  satisfied  to  have  his  share  paid  to  his  vendee  or  ven- 
dees. 

It  would  be  to  unnecessarily  burden  the  distributees  of 
funds  which  pass  through  the  hands  of  masters  in  chan- 
cery of  this  State  for  the  courts  to  hold  that  any  person 
could,  by  giving  notice  to  the  master  having  such  fund  in- 
his  hands,  that  a  distributee  entitled  thereto  under  an  order 
of  the  court  bv  which  the  master  obtained  it  was  weak- 
minded  and  unable  to  give  a  valid  acquittance  to  the  master 
for  his  share  of  such  fund,  or  sell  the  same  to  another,  and 
upon  receiving  such  notice  the  master  must  hold  such  share 
until  he  can  institute  some  equitable  proceeding  in  court 
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and  have  the  court  pass  upon  the  mental  ability  of  the 
distributee  to  give  the  master  a  valid  acquittance  for  his 
share  without  any  corresponding  benefit. 

The  Circuit  Court  therefore  erred  when  it  entered  the 
decree  appealed  fronKj4nd  as  we  are  of  opinion  that  no 
decree  can  properly  be  entered  for  the  appellee  under  the 
allegations  and  proofs  in  this  case,  we  reverse  the  decree, 
and  remand  this  cause  to  the  Circuit  Court  of  Vermilion 
County,  with  instructions  to  dismiss  the  bill  with  costs  to 
appellee. 

Decree  reversed  and  cause  remanded,  with  instruc- 
tions. 


H.  A.  Stoddard  v.  The  Decatur  Cracker  Co. 

1.  Corporations — Aasignment  of  Stock  Rights  of  A8sigiiee8.—The 
assignee  of  stock  in  a  corporation  takes  it  subject  to  any  equities  which 
exist  between  the  assignor  and  the  corporation,  and  he  can  not  invoke 
the  law  of  an  innocent  purchaser  for  value  to  protect  himself. 

Bill,  to  compel  the  issue  of  certificates  of  stock,  etc.  Trial  in  the 
Circuit  Court  of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  pre- 
siding. Decree  dismissing  the  bill  for  want  of  equity;  appeal  by  com- 
plainant. Heard  in  this  court  at  the  May  term,  1899.  Opinion  filed 
September  20, 1899. 

E.  H.  MoAnulty,  John  L.  King,  T.  F.  Drew  and  Geo.  A. 
Wood,  attorneys  for  appellant,  contended  that  the  appellant 
bought  this  stock  in  good  faith,  for  a  valuable  consideration, 
after  a  careful  investigation  and  as  a  bona  fide  purchaser, 
and  should  be  protected  against  the  corporation  because  the 
law  of  estoppel  applies  to  a  hoiia  fide  purchaser  of  stock  in 
a  corporation  in  almost  every  instance  where  it  applies  to 
the  purchaser  of  a  promissory  note.  Cook  on  Stock  and 
Stockholders  (2d  Ed.),  p.  416;  Williams  v.  Fletcher,  129  111. 
357;  McNeil  v.  Tenth  National  Bank,  46  N.  Y.  325;  Otis  v. 
Gardner,  105  111.  436. 


Third  District— May  Term,  1899,        875 

Stoddard  v.  Decatur  Cracker  Co. 

Mills  Bbos.  and  Johns  &  Housum,  attorneys  for  appel- 
lee. 

The  right  of  a  person  to  shares  of  stock  in  a  private  cor- 
poration is  a  chose  in  action.  Union  Nat'l  Bank  of  Chicago 
V.  Byram,  131  111.  93;  Kellogg  v.  Stockwell,  75  111.  68;  Otis 
V.  Gardner,  105  IlL  436. 

The  assignee  of  such  a  right  takes  it  subject  to  any  equi- 
ties which  may  exist,  either  between  the  assignor  and 
assignee,  or  assignor  and  the  corporation,  or  assignor  and 
stockholders  in  corporation.  Commercial  Nat'l  Bank  v. 
Burch,  141  111.  519;  Sutherland  v.  Reeve,  151  111.  384;  Craig 
V.  Hesperia  Land  &  Water  Co.,  113  Cal.  7,  54  Am.  St.  Rep. 
316;  Visalia  &  Tulare  R.  R.  Co.  v,  Hyde,  llOCftl.  632, 52  Am. 
St.  Rep.  136;  Young  v.  South  Tredegar  Iron  Co.,  85  Tenn. 
189,  4  Am.  St.  Rep.  752;  East  Birmingham  Land  Co.  v. 
Dennis,  85  Ala.  565,  7  Am.  St.  Rep.  73;  2  Thomp.  on  Corp., 
Sees.  2353, 2591;  Morawetzon  Private  Corporations  (2d  Ed.), 
Sees.  194,  265,  267,  958;  Kellogg  v.  Stockwell,  75  111.  68; 
Marseilles  Land  Co.  v.  Aldrich,  S6  111.  504;  Mechanics'  Bank 
V.  N.  Y.  &  N.  H.  R.  R.  Co.,  13  N.  Y.  599;  Wadsworth  v, 
Ilocking,  61  111.  App.  159. 

Shares  of  stock  are  not  negotiable  in  the  commercial 
sense.  1  Thomp.  on  Corp.,  Sees.  2353,  2587;  Jennings  v. 
Bank  of  Cal.,  79  Cal.  323,  12  Am.  St.  Rep.  145;  Rapalje  & 
Law  Diet.  Vol.  2,  p.  1185,  Sec.  4;  Campbell  v.  Morgan,  4 
111.  App.  100;  East  Birmingham  Land  Co.  v.  Dennis,  85  Ala, 
565,  7  Am.  St.  Rep.  73;  Young  v.  South  Tredegar  Iron  Co., 
85  Tenn.  189,  4  Am.  St.  Rep.  752;  Craig  v.  Hesperia  Land 
&  Water  Co.,  113  Cal.  7,  54  Am.  St.  Rep.  316;  Shaw  v. 
Spencer,  100  Mass.  383. 

Mb.  Justice  BtiBRouons  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  heard  in  the  Circuit  Court  of 
Macon  County,  and  that  court  dismissed  the  bill  for  want 
of  equity. 

By  this  bill  the  appellant  charged  that  the  Decatur  Steam 
Bakery,  of  Decatur,  Illinois,  became  duly  organized  as  a 
corporation  UQder  the  law  of  Illinois,  on  JJIarch  10,  1885, 
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with  a  capital  stock  of  $10,000,  divided  into  one  thousand 
shares  of  the  par  value  of  ten  dollars  each,  all  subscribed  for 
and  duly  paid  up;  that  on  September  17, 1891,  said  corpora- 
tion changed  its  corporate  name  to  that  of  The  Decatur 
Cracker  Company,  and  under  that  name  is  still  doing  the 
business  for  which  it  was  organized;  that  one  Robert  Gar- 
riens  became  the  owner  of  250  shares  of  the  capital  stock 
of  that  corporation  when  it  was  first  organized,  and  paid  the 
full  par  value  therefor,  and  afterward,  on  the  8th  of  Octo- 
ber, 1889,  he,  for  value,  assigned  those  shares  of  stock  to  one 
Demas  A.  Barrockman,  who  on  the  next  day,  for  value, 
assigned  same  to  Maria  L.  Barrockman,  who,  on  May  12, 
1890,  for  valu^e,  assigned  the  same  to  the  appellant,  who  is 
still  the  owner  thereof.  All  of  the  said  assignments  being 
in  writing,  duly  acknowledged,  and  are  recorded  in  the  office 
of  the  recorder  of  deeds  of  Macon  county,  Illinois;  that  the 
appellant  has  requested  said  corporation  to  issue  to  him  a 
certific^ate  for  these  shares  of  stock,  so  held  by  him,  and  to 
make  transfers  to  him  of  the  same  upon  its  books,  but  it 
refused,  and  still  refuses,  to  recognize  him  as  one  of  its 
stockholders,  or  to  permit  him  to  take  any  part  in  the  man- 
agement or  control  of  any  of  its  business  whatever,  as  stock- 
holder or  otherwise. 

The  prayer  of  the  bill  is  that  the  appellee  be  compelled  to 
to  issue  to  the  appellant  a  certificate  for  the  250  shares  of 
capital  stock,  to  enter  the  transfer  thereof  to  him  upon  its 
books,  to  recognize  him  as  one  of  its  stockholders,  etc.,  and 
for  general  relief. 

The  defendant  answered,  and  the  proofs  taken  show  that 
the  corporation  was  organized  at  the  time  and  in  the  man- 
ner stated  in  the  bill,  and  that  Carriens  was  one  of  the 
original  owners  of  250  of  its  1,000  shares  of  capital  stock 
of  the  par  value  of  $10  each,  upon  which  he  paid  the  corpo- 
ration ninety-five  per  cent  of  the  par  value  thereof;  and 
that  at  a  meeting  of  all  the  stockholders  of  said  corporation 
held  on  September  16, 1889,  it  was  unanimously  determined 
by  them,  that  as  the  corporation  was  insolvent,  it  should 
increase  its  capital  stock  to  $30,000  and  cancel  its  old  stock 
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of  $10,000;  issuing  new  stock  for  $30,000,  which  should  be 
paid  for  at  its  full  par  value  by  those  purchasing  it;  and 
that  all  the  assets  belonging  to  the  corporation  before  such 
reissuing  of  stock  should  be  applied  to  the  payment  of  its 
then  existing  indebtedness,  provided,  if  any  remained  after 
paying  the  same,  it  should  be  divided  between  the  then 
stockholders  of  its  capital  stock  in  proportion  to  the  amount 
held  by  each. 

Robert  Carriens  participated  in  that  meeting,  and  agreed 
with  the  other  stockholders  that  the  foresroinff  i^hould  be 
done,  and  thereafter  $30,000  of  new  shares  of  stock  in  the 
corporation  was  issued  to  such  persons  as  would  purchase 
it,  they  paying  eighty  per  cent  of  the  par  value  therefor,  as 
they  received  it,  and  agreeing  to  pay  the  balance  of  its  par 
value  when  called  for  by  the  corporation. 

The  assets  of  the  corporation  were  all  applied  toward  pay- 
ing its  debts,  and  there  still  remained  unpaid  $6,000  of 
debts,  which  were  afterward  charged  upon  the  books  of  the 
corporation  as  an  indebtedness  to  be  paid  from  its  assets 
created  by  selling  the  new  $30,000  capital  stock. 

All  this  was  done  while  Carriens  still  held  the  250  shares 
of  stock  heretofore  mentioned.  No  certificate  of  stock  was 
ever  issued  by  the  corporation  to  Carriens  or  his  assignees 
for  any  of  the  250  shares  of  stock  in  question.  Carriens, 
by^  written  assignment,  duly  acknowledged  and  recorded, 
transferred  for  value  all  of  the  said  shares  so  held  by  him, 
and  they,  by  subsequent  assignments,  became  the  property 
of  the  appellant  in  the  manner  and  at  the  time  charged  in 
the  bill. 

The  corporation  commenced  doing  business  at  Decatur, 
Illinois,  immediately  after  it  was  organized,  and  has  con- 
tinued to  do  so  ever  since,  but  in  1891  it  changed  its  cor- 
porate name  to  that  of  The  Decatur  Cracker  Company.. 

Robert  Carriens  never  purchased  any  of  the  $30,000  new 
or  additional  capital  stock  that  was  issued,  nor  did  he  or  any 
of  the  assignees  of  the  250  shares  of  stock  aforesaid,  pay  any- 
thing else  to  the  corporation  except  the  ninety-five  percent 
of  the  par  value  thereof,  which  Carriens  paid  as  aforesaid. 
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The  evidence  further  shows  that  the  appellant  demanded 
of  the  proper  officers  of  the  corporation  to  issue  to  him  a 
certificate  for  the  said  shares,  and  to  transfer  the  same  on 
the  books  thereof  to  him,  as  charged  in  the  bill,  which  was 
refused,  and  he  was  given  to  understand  that  he  was  not  a 
stockholder  therein,  and  would  not  be  recognized  as  having 
any  interest  in  the  corporation  whatever. 

The  contention  now  made  by  the  appellant  is  that  he 
knew  nothing  of  the  undertaking  or  agreements  made  by 
the  stockholders  of  the  corporation  at  their  meeting  held  in 
September,  1889,  and  ought  not  to  be  bound  thereby;  as  an 
innocent  purchaser  for  value  of  the  250  shares  of  the  capital 
stock  aforesaid,  he  is  not  bound  by  anything  which  was 
done  or  agreed  to  be  done  by  Carriens  while  he  held  the 
same. 

We  are  of  opinion,  however,  that  the  rule  of  innocent  pur- 
chaser for  value  can  not  be  invoked  in  this  case  by  the 
appellant;  and  as  the  facts  in  this  record  show  that  the 
corporation,  as  first  organized  with  a  capital  stock  of  $10,000, 
ceased  to  do  business,  and  its  affairs  were  in  fact  wound  up 
by  the  directions  of  its  stockholders  (Carriens  being  one  of 
them),  for  the  reason  that  it  was  then  insolvent,  although 
no  certificate  to  that  effect  was  obtained  from  the  Secretary 
of  State,  yet  the  increasing  of  the  capital  stock  of  the 
corporation,  and  the  issuing  of  new  stock — which  was  to  be 
paid  for  at  full  par  value,  and  the  understanding  of  the  stock- 
holders that  the  $10,000  of  stock  issued  first  should  be  can- 
celed when  the  assets  of  the  corporation,  as  first  organized, 
was  applied  to  paying  its  then  existing  indebtedness,  which 
was  done,  and  the  name  of  the  corporation  changed — in 
equity,  at  least,  as  between  the  corporation  and  its  stock- 
holders consenting  thereto,  was  in  eifect  a  dissolution  of 
the  corporation  as  first  organized,  and  the  creation  of  a  new 
corporation  in  which  only  the  purchasers  of  the  new  stock 
had  any  interest. 

We  find  no  harmful  error  was  committed  bv  the  trial 
court  in  admitting  improper  evidence,  and  we  will  pre- 
sume that  the  chancellor  who  tried  this  case  considered 
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only  the  proper  evidence  in  the  record,  which  is  sufficient 
to  satisfy  as  that  the  conclusion  reached  in  the  Circuit 
Court,  is  in  accordance  with  the  equitable  rights  of  the 
parties;  hence  wo  affirm  the  decree  rendered  herein.  De- 
cree affirmed. 


Sunday  Creek  Goal  Go.  t.  Ambrose  Dikeman  and  Sasan 
Dikeman^  indiyidnally^and  as  Executors  of  the  Estate 
of  S.E.  Dikeman^  deceased »  and  Flora  Green. 

1.  Equfty  Jurisdiction-- WTi^re  it  Will  Aid  a  Party  in  Default- 
Notice, — Where  it  was  agreed  in  a  lease  that  the  term  might  be  ex- 
tended an  additional  ten  (10)  years,  at  the  option  of  the  lessee,  by  giving 
the  lessor,  notice  in  writing  twenty  (20)  days  previous  to  the  expiration  of 
the  term,  it  was  held  that  the  stipulation  as  to  twenty  days*  notice  was 
not  an  essential  part  of  the  agreement,  and  an  extension  was  specifically 
enforced  upon  a  notice  of  fourteen  days. 

Bill  to  Speeiflenlly  Enforce  the  Extension  of  a  Lease.— Trial  in  the 
Circuit  Court  of  Fulton  County;  the  Hon.  John  A.  Gray,  Judge,  pre- 
siding. Decree  dismissing  the  bill;  appeal  by  complainants.  Heard  in 
this  court  at  the  May  term,  1809.  Reversed  and  remanded,  with  direc- 
tions.   Opinion  filed  September  20,  1899. 

E.  S.  CuMMiNQs  and  Kinsey  Thomas,  attorneys  for  appel- 
lant. 

Equity  will  relieve  where  there  is  merely  lapse  of  time 
unaccounted  for  without  misconduct  of  the  lessee  or  where 
the  lessee  has  lost  his  right  by  a  fraud  in  the  lessor.  Shaw 
V.  Livermore,  2  G.  Green  (Iowa),  338;  Lennon  v.  Napper,  2 
Shoales  &  Lefroy's  Reports,  681;  Eeed  v.  St.  John,  2  Daly, 
213;  Myers  et  al.,  Adm'rs,  v.  Silljacks,  58  Md.  319;  Lundin 
V.  Shoeflfel,  167  Mass.  465;  Ilubbell  v.  Von  Shoening,  49  N. 
Y.  326. 

Chipeefield,  Grant  &  Cuiperfield,  attorneys  for  appel- 
lee. 
Time  is  of  essence  when  so  regarded  by  parties.    The 
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time  fixed  for  the  performance  is  not  generally  considered 
of  the  essence  of  the  contract  in  equity,  unless  the  parties 
have  expressly  so  treated  it,  or  it  necessarily  follows  from 
the  nature  and  circumstances  of  the  contract.  If  it  clearly 
appears  to  be  the  intention  of  the  parties  to  the  agree- 
ment that  time  shall  be  deemed  to  be  of  the  essence  of  the 
contract,  it  must  be  so  considered  in  equity.  Stow  v.  Rus- 
sell, 36  111.  18;  Cheney  v.  Libbey,  134  U.  S.  68;  Oakdem  v. 
Pike,  34  L.  J.  Ch.  820;  Seyton  v.  Slade,  7  Ves.  265;  Parkin 
V.  Thorold,  16  Beav.  59;  Quinn  v.  Roath,  37  Conn.  16;  Bald- 
win V.  Van  Vorst,  2  Stock  (N.  J.),  585;  Mo.,  etc.,  R.  R.  Co. 
V.  Brickley,  21  Kans.  275;  Reynolds  v.  Burlington,  etc.,  R. 
R.  Co.,  11^  Neb.  186. 

And  when  parties  have  deliberately  by  their  agreements 
or  covenants  fixed  the  time  for  the  performance  of  an  act, 
a  court  of  equity  will  not  interfere,  unless  essential  justice 
demands  the  exercise  of  its  jurisdiction.  Potter  v.  Tuttle, 
22  Conn.  512;  Bullock  v.  Adams,  20  N.  J.  367. 

Courts  of  equity  have  not  the  right  to  make  contracts 
for  the  parties,  nor  to  alter  those  which  the  parties  have 
deliberately  made.  Whenever  it  appears  that  the  parties 
have  in  fact  contracted,  that  if  the  purchaser  makes  default 
in  the  payments  as  agreed  upon,  he  shall  not  be  entitled  to  a 
conveyance,  and  shall  lose  the  benefits  of  his  purchase;  and 
when  it  also  appears  that  the  purchaser  is  without  excuse 
for  his  delay,  the  courts  will  not  relieve  him  from  the  con- 
sequences of  his  default.  Time  is  originally  of  the  essence 
of  the  contract  in  a  court  of  equity,  whenever  it  appears  to 
have  been  part  of  the  real  intention  of  the  parties  that 
it  should  have  been  so,  and  not  to  have  been  inserted  as 
merely  a  formal  part  of  the  contract.  Fry  on  Specific  Per- 
formance, 1075. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  in  the  Circuit  Court  of  Fulton  County 
by  appellant  against  appellees,  to  specifically  enforce  the 
extension  of  a  ten-year  written  lease  upon  a  tract  of  land, 
granting  the  lessees  therein  named,  and  their  assigns,  the 
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exclusive  right  to  mine  and  remove  the  coal  and  mineral 
therefrom;  which  lease  contained  the  following  provision, 
to  wit : 

"  It  being  further  agreed  that  the  term  of  this  lease  may 
be  extended  an  additional  ten  (10)  years  at  the  option  of 
the  said  second  parties,  by  giving  said  first  parties  notice 
in  writing  twenty  (20)  days  previous  to  the  expiration  of 
the  first  term  herein  named." 

The  bill  charged  that  the  lease  in  question  was  executed 
for  a  term  of  ten  years  from  the  15th  day  of  June,  189S; 
that  by  various  assignments,  said  lease  was  finally,  on  the 
27th  of  February,  1896,  assigned  to  appellant,  and  it  took 
possession  of  the  premises  therein  described,  and  proceeded 
to  operate  and  conduct  a  coal  mine  thereon  in  accordance 
with  the  provisions  of  said  lease. 

That  relying  upon  the  covenant  in  said  lease,  providing 
for  an  extension  of  same  for  an  additional  period  of  ten  years, 
appellant,  after  said  assignment  to  it,  had  expended  a  large 
sum,  to  wit,  $4:5,000,  in  equipping  said  mine,  buying  ma- 
chinery and  apparatus  therefor,  and  in  making  permanent 
improvements  thereon,  which  it  otherwise  would  not  have 
done;  that  it  had  also,  in  the  latter  part  of  the  year  1897 
and  the  early  part  of  the  year  1 898,  being  shortly  before  the 
expiration  of  the  first  term  named  in  said  lease,  entered  into 
various  contracts  with  divers  persons,  by  which  it  obligated 
itself  to  sell  and  deliver  coal,  aggregating  thirty  thousand 
tons  from  said  mine,  to  said  parties,  throughout  the  year 
1898,  and  until  May  1, 1899,  and  that  appellant  had  no  other 
way  or  means  of  performing  said  contracts,  or  filling  said 
orders,  than  bv  coal  from  said  mine. 

The  bill  further  charged  that  the  management  and  opera- 
tion of  said  mine  was  in  charge  of  appellant's  general  sales- 
man and  agent,  J.  B.  Cavanaugh,  who  had  possession  of 
said  lease,  and  whose  duty  it  was  to  give  the  notice  of 
appellant's  election  to  extend  said  lease;  that  no  other  per- 
son was  authorized  to  give  such  notice;  and  that  in  the 
month  of  April,  1898,  more  than  twenty  days  before  the 
expiration  of  the  first  term  named  in  said  lease,  appellant 
notified  said  Cavanaugh  that  it  desired  to  extend  said  lease 
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for  an  additional  ten  years,  and  instructed  him  to  so  notify 
appellees,  in  writing,  twenty  days  previous  to  the  expira- 
tion of  the  first  terra;  but  that  by  accident  or  mistake 
Cavanaugh  neglected  to  give  such  notice  (he  having  been 
unexpectedly  called  away  and  detained  from  his  oflBce)  until 
the  second  day  of  June,  1898,  just  fourteen  days  before  the 
expiration  of  the  first  term  of  the  lease,  at  which  time  he 
then  sent  the  proper  notice  in  writing  to  appellees,  but  they 
refused  to  renew  or  extend  the  lease  because  the  notice  was 
not  given  literally  at  the  time  specified  in  the  lease. 

The  bill  further  charged  that  appellees  had  in  no  way 
been  injured  or  prejudiced  by  the  failure  of  appellant  to 
exactly  comply  with  the  terms  of  said  lease  as  to  the  time 
of  giving  notice,  but  that  their  condition  was  the  same  in 
every  wav,  just  as  if  the  full  twenty  days'  notice  had  been 
given  them. 

The  appellees  filed  a  general  answer,  and  upon  the  hear- 
ing of  this  case  the  Circuit  Court  dismissed  the  bill  for 
want  of  equity,  and  appellant  appeals  to  this  court,  urging 
that  the  decree  and  finding  of  the  Circuit  Court  are  against 
the  law  and  the  facts. 

We  find  from  an  examination  of  the  record  that  the  facts 
alleged  in  the  bill  were  substantially  proven,  and  the  proper 
decision  of  the  question  herein  involved,  rests  upon  whether 
or  not  the  time  specified  in  said  lease,  in  which  appellant 
was  to  notify  appellees  of  its  election  to  extend  the  lease, 
was  of  the  essence  of  the  contract,  or  an  essential  part  of 
the  agreement  between  the  parties. 

From  an  examination  of  the  authorities  on  this  point,  the 
general  principle  seems  to  be  well  established,  that  where 
the  parties  to  the  agreement  have  not  expressly  stipulated 
that  performance  at  a  particular  time  shall  be  an  essential 
part  of  the  agreement,  and  where  from  the  nature  and  cir- 
cumstances of  the  contract  and  the  situation  of  the  parties 
there  would  be  no  particular  hardship  upon  the  party  against 
whom  the  specific  performance  is  sought  to  be  enforced, 
and  the  conduct  of  the  party  in  default  has  not  been  willful, 
or  that  of  gross  negligence,  equity  will  aid  the  party  in 
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default  and  decree  a  specific  performance  of  the  agreement 
as  the  only  adequate  means  of  equitable  justice  between  the 
parties.     Bomier  v.  Caldwell,  8  Mich.  463. 

In  this  case  we  find  there  was  nothing  contained  in  the 
lease  to  indicate  that  the  parties  intended  that  time  should 
be  of  the  essence  of  the  contract,  but  rather  that  a  time 
was  specified  in  order  that  appellees  might  have  reasonable 
notice  of  appellant's  election  to  extend  the  lease;  that  ap- 
pellant's default  in  giving  the  notice  at  the  proper  time, 
was  not  due  to  willful  negligence  or  gross  lacheSy  nor  was 
the  condition  of  appellees  prejudiced  or  changed  in  any 
manner  by  the  delay  in  giving  the  notice;  and  it  would  not 
be  inequitable  to  appellees  to  grant  the  specific  performance 
desired.  We  therefore  reverse  the  decree  of  the  Circuit 
Court  and  remand  this  case  to  that  court  with  directions  to 
enter  an  order  granting  the  relief  prayed  for  in  appel- 
lant's bill.    Eeversed  and  remanded  with  directions. 


Chicago  and  E.  I.  B.  B.  Go.  v.  Ada  Finnan^  Adm'x. 

1.  Master  and  Servant— i>u<y  of  Master  to  Provide  Reasonably 
Sxfe  Appliances,— It  is  the  duty  of  the  master  to  provide  suitable  and 
safe,  or  ordinarily  safe,  machinery  and  appliances  which,  with  reason- 
able care,  can  be  used  with  reasonable  safety. 

2.  Same— -Jlfoa^er  Not  Required  to  Furnish  the  Safest  or  the  Best 
Appliances.^The  master's  duty  is  not  to  furnish  the  safest  or  the  best 
appliances,  but  his  obligation  is  met  by  the  maintenance  of  such  as  are 
reasonably  safe  for  the  purposes  intended. 

8.  Instructions— ^asumi'n^  tJiat  Appliances  Furnished  by  the  3/a«* 
ter  are  Dangerous  per  se  is  Erroneous.— -An  instruction  which  proceeds 
upon  the  assumption  that  an  appUanoe  furnished  by  the  master  is  dan- 
gerous per  sCj  and  that  in  its  use  the  master  is  negligent,  because  there 
are  other  appliances  not  dangerous  which  he  might  use,  is  erroneous. 

4.  Bill  OF  Exceptions— Afu«t  Contain  all  Matter  Objected  to  Below, 
— All  remarks  and  exceptions  thereto  should  be  made  a  part  of  the  bill 
of  exceptions  by  the  trial  judge,  in  order  to  raise  any  question  in  this  court 
concerning  them.  It  is  wholly  ineffective  to  place  them  in  the  record 
by  incorporating  them  with  the  motion  for  a  new  trial. 
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5.  Pbesubiptions — As  to  Intention  of  Jurors,  —Where  the  verdict  of 
the  jury  is  expressed  in  ambiguous  or  doubtful  language,  two  different 
amounts  being  given  as  damages,  the  presumption  is  that  the  lesser 
amount  was  the  one  intended  as  between  the  two. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Vermilion  County;  the  Hon  Ferdinand  Book  Walter,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  defendant 
Heard  in  this  court  at  the  May  term,  1809.  Reversed  and  remanded. 
Opinion  filed  September  20,  1899. 

H.  M.  Steely,  attorney  for  appellant;  W.  H.  Lyford,  of 
counsel. 

The  law  imposes  upon  the  employer  only  the  obligation 
to  use  reasonable  and  ordinary  care  and  diligence  in  pro- 
viding suitable  and  safe  machinery.  The  machinery  is  not 
required  to  be  the  best  or  most  approved  kind,  or  to  be 
absolutely  safe,  and  he  is  not  required  to  discard  the  machin- 
ery or  appliances  in  use  and  adopt  or  apply  every  new 
invention.  It  is  sufficient  if  the  machinery  be  of  an  ordi- 
nary character,  or  such  as  can,  with  reasonable  care,  be  used 
with  reasonable  safety.  C,  R.  I.  &  P.  R.  R.  Co.  v.  Loner- 
gan,  118  111.  49;  Camp  Point  Mfg.  Co.  v.  Ballou,  71  111.  418; 
Simmons  v.  C.  &  T.  R.  R.  Co.,  110  111.  340;  L.  S.  &  M.  S. 
R.  R.  Co.  V.  McCormick,  74  Ind.  445;  Payne  v.  Reese,  100 
Pa.  St.  300;  McGinnis  v.  C.  S.  C.  Co.,  49  Mich.  466;  Smith 
V.  St.  L.,  K.  C.  &  N.  Ry.  Co.,  69  Mo.  32;  Elliott  on  Rail- 
roads,  Vol.  3,  Sec.  1274;  Bailey  on  Personal  Injuries,  Vol. 
1,  Sees.  56  and  57;  Hickey  v.  Taafe,  105  N.  Y.  26;  String- 
ham  V.  Hilton,  111  N.  Y.  ISS;  P.  &  C.  R.  R.  Co.  v.  Sent- 
meyer,  92  Pa.  St.  276;  Lehigh  Coal  Co.  v.  Hayes,  128  Pa.  St. 
303;  Shearman  &  Redfield  on  Negligence,  5th  Ed.,  Vol.  1, 
Sec.  195;  Wood's  Master  and  Servant,  Sec.  332,  p.  692: 
Whitwam  v.  W.  &  M.  R.  R.  Co.,  58  Wis.  408;  Sisco  v. 
L.  &  H.  R.  R.  Co.,  145  N.  Y.  296;  Carter  v.  O.  O.  Co.,  34 
S.  C.  211;  Wormell  v.  M.  C.  R.  R.  Co.,  79  Me.  397;  Randall 
V.  B.  &  O.  R.  R.  Co.,  109  U.  S.  478. 

An  employer  is  not  bound  to  abandon  the  use  of  machin- 
ery or  appliances  merely  because  newer  and  better  ones 
have  come  into  use.    If  the  appliances  are  in  common  use. 
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and  in  good  repair,  the  employer  is  not  to  be  deemed  neg- 
ligent because  he  does  not  cast  them  aside  and  procure 
newer  ones,  and  there  being  no  negligence,  there  can  be  no 
actual  wrong  because  the  appliances  are  not  replaced  by 
better  and  safer  ones,  although  it  is  within  the  power  of 
the  employer  to  procure  them.  Homertake,  etc.,  Co.  v. 
FuUerton,  69  Fed.  Rep.  923;  Marsh  v.  Chickering,  101  N. 
Y.  39B;  Hodgkins  v.  Eastern  R  R.  Co.,  119  Mass.  419;  S.  P. 
R.  R.  Co.  V.  Seley,  152  U.  S.  145;  Gilbert  v.  Guild,  144 
Mass.  601;  Sheets^  v.  C.  &  L  C.  Ry.  Co.,  139  Ind.  682;  L.  S. 
&  M.  S.  R.  R.  Co.  V.  McCormick,  74  Ind.  440;  Huhn  v.  M. 
P.  R.  R  Co.,  92  Mo.  440. 

An  employer  may  choose  the  kind  of  machinery  or  appli- 
ances he  desires  to  use,  be  it  old  or  new,  and  if  the  machin- 
ery is  sound,  well  made  and  kept  in  repair,  he  will  not  be 
liable  for  an  accident  occurring  to  an  employe  when  the 
ground  alleged  is  that  there  is  a  better  and  safer  kind  used 
for  the  same  purpose,  and  it  is  error  to  submit  to  a  jury  the 
question  or  determination  in  a  given  case  of  what  kind  of 
machinery  or  appliances  an  employer  should  use  in  his  busi- 
ness. Richards  v.  Rough,  33  Mich.  212;  Titus  v.  B.,  etc.,  R. 
R.  Co.,  136  Pa.  St.  618;  Kehler  v.  Schwenk,  144  Pa.  St.  348; 
M.  C.  R.  R.  Co.  V.  Smithson,45  Mich.  212;  Sweeney  v.  B.  & 
J.  E.  Co.,  101  N.  Y.  520. 

Mabin  &  Clark,  attorneys  for  appellee. 

*'  That  the  master,  although  not  held  to  guarantee'  the 
absolute  perfection  and  suitableness  of  the  machinery  and 
appliances  furnished  the  servant,  is  nevertheless  bound  to 

Erovide  that  which  is  safe  and  suitable  for  carrying  on  the 
usiness  in  which  the  servant  is  engaged,  and  is"  held  to  the 
employment  of  every  precaution  which  a  reasonably  prudent 
man  would  exercise  under  like  circumstances,  is  well  estab- 
lished." Pullman  Pal.  Car  Co.  v.  Lack,  143  111.  255;  Penn. 
Co.  V.  Lynch,  90  111.  333;  Fairbanks  v.  Haentzsohe,  73  111. 
236;  Mo.  Furnace  Co.  v.  Abend,  107  111.  44. 

"  The  master  must  exercise  reasonable  and  proper  care  to 
provide,  and  keep  in  suitable  repair  and  condition,  safe  and 
suitable  machinery  and  appliances,  and  if  a  servant  is  injured 
in  consequence  of  a  neglect  of  such  duty,  or  negligent  dis- 
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charge  of  it,  he  being  in  the  exercise  of  ordinary  care  for 
his  own  safety,  the  master  is  liable."  Pullman  Pal.  Car  Co. 
V.  Lack,  143  111.  256;  Calumet  Steel  and  Iron  Co.  v.  Martin, 
115  111.  358. 

"  While  it  is  the  duty  of  the  servant  to  take  notice  of 
defects  that  are  patent,  they  are  not  required  to  make  exam- 
inations for  defects,  and  they  may  properly  act  on  the  pre- 
sumption that  the  master  has  used  reasonable  care  in  placing 
the  machinery  with  which  they  are  to  work  in  a  reasonably 
safe  condition."     Hines  Lumber  Co.  v.  Ligas,  172  111.  315. 

'*  The  law  is  well  settled  that  it  is  the  duty  of  the  master 
to  use  reasonable  care  to  furnish  his  servants  a  reasonably 
safe  place  in  which  to  perform  his  work,  that  this  is  a  posi- 
tive obligation  resting  upon  the  master,  and  he  is  liable  for 
the  negligent  performance  of  that  duty  whether  he  under- 
takes its  performance  personally  or  through  another  serv- 
ant." Leonard  v.  Kinnare,  174^111.  537;  C.  &  A.  R.  R.  v. 
Scanlan,  170  111.  106;  Hess  v.  Rosenthal,  160  111.  621. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

John  E.  Finnan,  intestate,  was  in  the  employ  of  appellant 
as  switchman,  in  which  occupation  hfe  had  been  engaged  for 
several  years  on  different  railroads.  The  night  of  Decem- 
ber 19,  1898,  was  wet  and  foggy  and  all  the  appliances  in 
his  use  were  covered  with  the  moisture,  and  slippery;  and 
while  making  up  a  freight  train  in  the  yards  at  Danville 
with  the  rest  of  the  switching  crew,  at  about  nine  o'clock 
that  night,  it  devolved  upon  Finnan  to  make  a  coupling 
between  two  loaded  coal  cars  of  the  train;  the  car  on  the 
south  being  at  the  north  end  of  a  stationary  cut  of  cars  the 
brakes  of  which  were  set,  and  the  other  being  the  last  of 
two  cuts  which  had  been  coupled,  were  being  moved  down 
to  allow  Finnan  to  make  connection.  The  coupling  appli- 
ance in  use  on  both  cars  was  the  ordinary  link  and  pin,  in 
which  the  link  is  passed  at  each  end  through  grooves  in  the 
heads  of  the  drawbars  and  fastened  by  the  pins.  These 
cars  were  to  be  coupled  on  a  curve  of  the  track  of  which 
the  radius  was  about  2,456  feet  and  on  which  the  corners 
of  the  cars  on  the  inside,  or  concave  of  the  curve,  were  some 
three  or  four  inches  nearer  than  the  corners  on  the  outside. 
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Links  were  in  both  drawbars,  and  Finnan  being  informed 
of  that  fact,  as  the  car  moved  down,  he  removed  the  link 
from  and  cocked  the  pin  in  the  moving  car,  as  he  came  with 
it,  preparatory  to  inserting  the  link  still  remaining  in  the 
stationary  car.  When  the  cars  were  driven  together,  which 
was  done  with  considerable  force,  the  drawbars  passed 
each  other  at  the  side;  the  coupling  was  not  made,  and  Fin- 
nan was  caught  between  the  ends  of  the  cars  near  the  cor- 
ners on  the  inside  of  the  curve  and  was  killed. 

The  heads  of  these  drawbars  measured  seven  inches  across 
from  side  to  side  on  the  faces.  These  seem  to  be  the  undis- 
put^  facts  in  the  case,  other  evidence  being  involved  in 
grave  conflict. 

The  declaration,  consisting  of  four  counts,  charges  appellee 
with  having  carelessly  and  negligently  furnished  the  cars 
in  a  dangerous  and  unsafe  condition  with  worn  draft  tim- 
bers, needing  repair,  which  permitted  too  much  side  play  to 
the  drawbars,  so  that  in  making  a  coupling  when  the  draw- 
bars came  together  they  would  slip  past  each  other;  that 
appellee  failed  to  have  the  cars  properly  inspected  by  a  com- 
petent inspector  and  thereby  furnished  the  cars  in  dangerous 
and  unsafe  condition,  with  worn  draft  timbers  and  chin 
straps  out  of  repair,  whereby  too  much  side  play  of  the  draw- 
bars was  allowed;  that  the  couplings,  drawbars  and  connec- 
tions of  the  cars  were  improperly  constructed  with  heads 
of  drawbars  too  small,  and  couplings  so  arranged  that  Fin- 
nan was  required  to  step  too  far  in  between  the  cars,  which 
therein  were  unsafe,  whereby  he  was  caught  between  the 
cars  when  the  drawbars  slipped  in  consequence  of  such 
faulty  construction;  that  instead  of  striking  together  as  in- 
tended, the  draft  timbers,  drawbars  and  connections  were 
so  worn  and  out  of  repair,  and  permitted  so  much  side  play 
of  the  drawbars,  that  when  the  cars  came  together  the  draw- 
bars in  consequence  slipped  past  each  other,  resulting  in 
the  death  of  Finnan,  while  he  was  in  the  exercise  of  ordi- 
nary care  for  his  own  safety.  Trial  by  jury  resulting  in  a 
verdict  against  appellant,  upon  which  the  court  rendered 
judgment  for  $2,666.66,  it  appeals  to  this  court  and  urges 
various  errors  as  ground  of  reversal. 
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The  first  action  of  the  court  urged  as  error  by  counsel 
for  which  this  judgment  should  be  reversed  is  that  the  court 
admitted  improper  evidence  as  to  there  being  a  later  inven- 
tion and  a  better  coupling  appliance  than  the  link  and  pin 
coupling,  with  which  the  railroad  should  have  equipped  its 
cars.  In  this  regard  several  witnesses  for  appellee,  and  of 
appellant  on  cross-examination,  over  the  objection  of  appel- 
lant, were  allowed  to  testify  substantially  that  the  link  and 
pin  coupling  has  been  practically  dropped  from  use  on  rail- 
road cars  because  it  is  more  dangerous,  or  by  the  risks  in  its 
use  more  apt  to  be  dangerous,  to  operatives  than  a  new 
device  now  coming  into  use;  that  any  danger  or  risk  to 
operatives  on  account  of  the  links  and  pin  coupling  could 
be  avoided  by  the  use  of  this  new  coupling  device;  that  on 
account  of  the  risks  and  dangers  in  its  use  the  link  and  pin 
coupling  has  been  condemned.  As  an  instance  of  this  tes- 
timony, the  witness  August  Faulstich,  for  appellee,  was 
asked : 

"  Q.  State  whether  or  not  this  devise  has  been  discontin- 
ued in  its  manufacture  and  use,  and  if  so,  for  what  reason  ? 
A.  It  has  been  dropped  to  a  certain  extent  for  something 
better  got  up.  Just  using  this  so  long  as  they  didn't  have 
the  other  put  in;  the  other  was  the  automatic  coupler, 
where  a  man  didn't  have  to  go  between  the  cars  to  make 
the  coupling. 

Q.  You  may  state  whether  this  device  is  reasonably 
safe  ?    A.     No,  it  ain't  safe;  not  reasonably  safe. 

Q.  Now,  for  what  reason  ?  A.  A  man  has  to  go  be- 
tween there  and  take  hold  of  the  link  and  make  the  coup- 
ling, and  if  anything  is  the  least  bit  wrong  about  the  bar,  it 
is  apt  to  catch  them,  and  on  that  account  I  say  it  is  not  safe. 

Q.  You  may  state  how  that  could  have  been  avoided,  if 
that  was  not  reasonably  safe?  A.  It  could  have  been 
avoided  by  having  the  diflFerent  coupler  in  it.  By  having 
an  automatic  coupler,  that  comes  up,  and  the  cars  hit  and 
come  together  in  that  shape  and  couples  itself,  and  the  man 
does  not  have  to  go  between  the  cars  at  all." 

And  the  cross-examination  of  appellant's  witness,  Albert 
Anders,  as  follows : 

"  Q.  Now,  you  know  this  coupler  has  been  condemned, 
don't  you  ?    A.     Yes,  sir.'* 
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All  of  which  was  objected  to  by  appellant;  and  objections 
overruled. 

The  theory  upon  which  this  evidence  was  doubtless  ad- 
mitted is  that  if  there  existed  a  coupler  of  a  different  pat- 
tern, which  in  use  was  relatively  safer  than  the  ordinary 
style,  such  as  was  used  on  the  cars  in  question,  or  absolutely 
safe,  then  it  was  appellant's  duty  to  furnish  that  appliance; 
and  it  would  be  evidence  of  negligence  on  its  part  if  it 
failed  to  provide  such  coupling ;  for  a  comparison  in  the 
evidence  of  the  two  devices  could  produce  no  distinction  as 
to  the  one  complained  of  alone,  except  that  which  would 
be  expressed  in  relative  terms,  as  if  to  say  the  Janney 
coupler  is  safer  than  the  link  and  pin;  and  so  if  that  evidence 
be  considered  as  relevant  to  the  issues  in  the  case  no  distinct 
conclusion  could  ever  be  reached  as  to  whether  the  link  and 
pin  is  a  reasonably  safe  coupling,  except  it  be  tinctured 
with  the  results  of  such  comparison.  It  may  be  that  the 
one  was  comparatively  safer  than  the  other;  and  it  may  be 
that  it  was  absolutely  safe  with  respect  to  the  manner 
in  which  Finnan  was  killed;  yet  that  fact  can  have  no  bear- 
ing unless  it  affects  the  real  question  at  issue — did  the 
master  provide  suitable  and  safe,  or  ordinary  machinery  or 
appliances  which,  with  reasonable  care,  could  be  used  with 
reasonable  safety — which  was  the  master's  duty  and  the 
question  for  the  jury.  C,  R.  I.  &  P.  R.  R.  Co.  v.  Loner- 
gan,  118  111.  41;  C.  ife  E.  I.  R.  R.  Co.  v.  Driscoll,  176  III. 
330;  C.  &  E.  I.  R.  R.  Co.  v.  Kneirim,  152  111.  458.  The 
question  then  as  to  whether  the  appliance  was  reasonably 
safe  may  be  said  to  be  independent  of  the  question  whether 
a  safer  or  better  device  exists;  it  having  been  held  that  the 
master's  duty  is  not  to  furnish  the  safest  or  the  best,  but 
that  his  obligation  is  met  by  the  maintenance  of  such  as 
are  reasonably  safe  for  the  purposes  intended.  It  further 
appears  from  the  evidence  that  this  kind  of  device  is  the 
ordinary  one,  generally  used  upon  all  railroads  for  the  last 
twenty  or  more  years;  and  that  the  deceased  was  familiar 
with  its  use.  The  true  theory  of  the  case  is  that  the  liabil- 
ity of  appellant,  as  charged,  must  consist  in  furnishing  an 
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individual  appliance  which  was  not  reasonably  safe  in  use, 
and  which  must  amount  to  negligence;  and  we  have  no 
doubt  that  the  evidence  atlmitted  and  complained  of  tended 
to  divert  the  issues  without  tending  to  support  them,  was 
not  based  on  anv  material  alleoration  of  the  declaration  and 
was  therefore  incompetent,  irrelevant  and  immaterial,  and 
should  have  been  excluded.  Some  effort  was  made  by 
appellant  to  show  that  certain  of  these  devices,  alleged  by 
appellee  to  be  the  best  and  safest,  were  also  dangerous  in 
use,  and  that  drawbars  of  such  devices  would  pass  likewise; 
particularly  when  the  witness  Frank  Cook  so  testified,which 
evidence  was  excluded  by  the  court;  and  it  was  not  per- 
mitted to  contest  the  point.  If  the  evidence  admitted  was 
material,  appellant  should  have  been  permitted  to  offer 
proof  in  answer;  and  excluding  its  proof  on  the  matter 
would  have  been  error.  But  as  the  point  was  not  properly 
in  issue,  it  can  not  be  said  that  appellant  was  prejudiced  by 
the  rejection  of  its  proof  thereon. 

The  next  ground  urged  against  the  action  of  the  court  is 
that  appellee  was  permitted  to  propound  an  impeaching 
question  to  her  witness,  William  Paul,  and  upon  his  nega- 
tive answer,  to  follow  it  by  the  usual  affirmative  proof  in 
impeachment.  Upon  examination  of  the  matter  we  find 
that  the  witness  testified  that  he  did  not  state  to  Louis 
Coons  that  the  swing  beam  and  sand  board  were  three  inches 
too  short,  and  that  the  witness  afterward,  in  answer  to  the 
usual  form  of  question,  testified  that.  Yes,  Paul  had  stated 
that  the  swing  beam  on  one  of  the  cars,  by  w^hich  Finnan 
was  struck,  was  two  or  three  inches  too  short,  in  subst4ince. 
The  general  rule  is  that  a  party  may  deny  or  contradict  by 
other  evidence  any  material  fact  or  facts  stated  by  his  wit- 
ness; but  may  not  discredit  him  generally,  by  evidence  for 
that  purpose  alone.  The  object  and  purpose  of  the  ques- 
tion and  answer  here  shown  by  Coons  was  to  impeach  and 
discredit  Paul.  It  should  not  have  been  admitted  on  the 
general  principle  without  reference  as  to  whether  the  point 
in  relation  to  which  the  statement  was  made,  was  material. 

Complaint  is  made  of  instructions  given  and  refused  by 
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the  court.    Among  those  givea  for  appellee  appears  the 
following : 

"  The  court  instructs  you  that  while  it  is  true  that  a 
master  is  not  required  to  use  every  new  or  improved  device, 
yet  it  is  his  duty  to  use  ordinary  care  in  furnishing  appli- 
ances that  are  reasonably  safe,  and  if  the  master  uses  an 
appliance  that  is  dangerous  and  unsafe,  when  there  are 
other  and  usual  appliances  in  common  use  that  he  might 
use,  and  a  servant  is  injured  by  reason  of  the  dangerous 
appliance  while  he  is  in  the  usual  course  of  his  employment, 
and  while  in  the  exercise  of  due  care  and  caution  for  his 
own  safety,  then  the  master  is  liable  for  damages  for  such 
injury." 

This  instruction  is  bad.  If  it  is  based  upon  the  evidence 
it  can  not  be  sustained,  because  it  proceeds  upon  the  assump- 
tion that  an  appliance  furnished  by  the  master  was  danger- 
ous per  sey  and  that  in  its  use  the  master  is  negligent 
because  there  are  other  appliances  not  dangerous  which  he 
might  use.  If  intended  as  an  abstract  proposition  it  is  not 
applicable  to  the  case;  which  is  one  charging  negligence 
against  the  master  in  maintaining  an  appliance  in  bad  re- 
pair, thereby  rendering  it  not  reasonably  safe. 

A  criticism,  applicable  to  all  of  the  appellee's  instructions 
given  upon  the  general  issues  of  the  case,  is  that  they  ignore 
the  question  as  to  whether  deceased,  Finnan,  knew  or 
might  reasonably  have  known,  or  had  equal  means  with 
appellant  of  knowing  of  the  alleged  defective  condition  of 
the  coupling  appliance.  However,  this  point  was  quite 
fully  det^uled  in  the  instructions  given  for  appellant,  and 
we  believe  no  harmful  error  resulted  by  reason  of  the  de- 
fective instructions  thus  given. 

An  instruction  was  asked  by  appellant  and  refused  by 
the  court,  which  told  the  jury,  in  substance,  that  if  the  de- 
ceased knew  the  kind  of  appliance  used  by  the  company  on 
the  cars  for  coupling  and  continued  in  the  service  to  handle 
such  appliance,  he  assumed  the  risks  and  dangers  of  that 
service  and  of  using  that  kind  of  appliance,  and  defendant 
was  under  no  obligation  to  change  the  kind  of  appliance 
used  or  substitute  another  for  it;  and  plaintiff  can  not 
recover  alone  on  the  failure  of  defendant  to  supply  such 
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other  and  different  appliance;  and  another,  that  the  defend- 
ant was  not  required  to  discard  the  use  of  a  certain  coup- 
ling device  and  to  equip  with  a  new  device  or  one  that  was 
absolutely  safe;  and  it  was  required  to  furnish,  new  or  old, 
one  that  was  reasonablv  safe.  We  think  that  these  instruc- 
tions  under  the  evidence  in  this  case  state  the  law  and 
should  have  been  given,  and  it  was  error  to  refuse  them. 
Other  instructions  refused,  complained  of,  seem  to  have 
been  sufficiently  given  by  the  court  in  instructions  given. 

It  is  said  that  certain  remarks  of  counsel  for  appellee  in 
his  closing  argument  were  prejudicial  to  appellant  The 
record  does  not  disclose  the  remarks,  nor  the  rulings  of  the 
court,  nor  the  exceptions  thereto.  An  effort  has  been  made 
to  place  them  in  the  record  by  incorporating  the  same  with 
the  motion  for  a  new  trial,  which  we  regard  as  wholly  in- 
effective for  such  purpose.  The  remarks  and  exceptions 
thereto  should  have  been  made  a  part  of  the  bill  of  excep- 
tions by  the  trial  judge  in  order  to  raise  any  question  in 
this  court  concerning  them. 

The  verdict  of  the  jury  was  as  follows,  as  appears  entered 
in  this  record : 

**  We,  the  jury,  find  the  defendant  guilty,  and  we  assess 
the  plaintiff's  damages  at  two  thousand  six  hundred  and 
sixty-six  one-hundred'ths  dollars  ($2,666.66-)" 

And  upon  this  verdict  the  court  entered  judgment  for 
$2,666.66;  which  action  of  the  court  is  assigned  as  error. 
We  feel  satisfied  the  court  erred  in  entering  the  judgment 
for  the  larger  amount,  shown  in  figures  in  the  verdict. 
Where  the  verdict  of  the  jury  is  expressed  in  ambiguous 
or  doubtful  language,  the  jury  should  be  instructed  to  re- 
form it  before  receiving  it  as  such,  so  that  their  determina- 
tion might  admit  of  no  doubt  and  be  intelligible.  Whether 
they  meant  one  or  the  other  amount,  if  doubtful,  shonld 
have  been  referred  to  them. 

At  all  events  if  the  verdict  be  received  in  that  form  the 
lesser  amount  should  have  been  presumed  as  the  one 
intended,  as  between  the  two  in  a  matter  of  presumption. 

For  the  errors  indicated  the  judgment  of  the  Circuit 
Court, will  be  reversed  and  the  cause  remanded. 
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Frank  E.  Dooling^  Receiver^  ?.  John  W.  Davis    and      .  ^—^ 

Mary  E.  Davis.  k^_^ 

1.  Building  and  Loan  Associatioss— Liability  of  Borrowi^ig  Mem- 
bers.—A  borrowing  member  of  a  building  and  loan  association  is  not 
entitled  to  have  his  mortgage  indebtedness  reduced  by  deducting  there- 
from the  premiums  paid  by  him  to  such  association  for  his  loan,  and 
legal  interest  thereon.  He  assumes,  with  other  stockholders,  all  the 
risks  incident  to  such  relation,  and  when  the  association  becomes 
insolvent,  he  has  no  more  right  to  withdraw  from  its  assets  premiums 
paid  in  by  him  than  any  other  stockholders  have  to  withdraw  the  pay- 
ments made  by  them  of  installments,  interest  and  premiums. 

2.  Same — Basis  of  Settlement, — Borrowing  members  of  a  building 
and  loan  association  are  chargeable  with  the  amount  of  money  actually 
received  by  them,  with  legal  interest  thereon  from  the  time  it  was 
received,  and  are  entitled  to  credit  for  all  interest  and  premiums  paid, 
and  are  chargeable  with  so  much  of  the  gross  premiums  as  are  earned 
at  the  time  the  society  passes  into  the  hands  of  a  receiver,  estimating, 
the  life  of  the  loan  at  eight  years. 

Bill  of  Foreclosure.— Appeal  from  the  Circuit  Court  of  Pike  County; 
the  Hon.  Harbt  Hiqbeb,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1899.  Beversed  and  remanded.  Opinion  filed  September  20, 
1899. 

Oraham  &  Miller,  attorneys  for  appellant 
The  insolvency  of  a  building  and  loan  association  ren- 
ders its  mortgages  enforcible  at  once,  by  the  receiver, 
regardless  of  their  terms  of  payment,  for  the  purpose  of 
winding  up  the  affairs  of  the  association.  Endlich  on 
Building  Associations,  2d  Ed.,  Sec.  523;  Towle  v.  The  Ameri- 
can Building,  Loan  and  Investment  Society,  61  Fed.  Rep. 
446;  Curtis  v.  Granite  State  Provident  Association,  36  Atl. 
Rep.  (Conn.)  1023;  Wier  v.  Granite  State  Provident  Asso- 
ciation, 38  Atl.  Rep.  (N.  J.)  642;  Knutson  v.  Association, 
69  N.  W.  Rep.  (Minn.)  889;  Rogers  v.  Raines,  38  S.  W.  Rep. 
(Ky.)  483;  Rogers  v.  Hargo,  92  Tenn.  35;  Strohen  v.  Asso- 
ciation, 8  Atl.  Rep.  (Pa.)  843;  Twin  Cities'  National  Building 
and  Loan  Association  v.  Lepore,  17  Pa.  County  Rep.  126; 
Choisser  v.  Young,  69  111.  App.  252;  Sullivan  v.  Stucky,  86 
Fed.  Rep.  491;  Cook  v.  Kent,  105  Mass.  246. 
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As  to  the  rule  to  be  followed  in  stating  an  account 
between  a  borrowing  stockholder  and  the  receiver  of  an 
insolvent  building  and  loan  association,  there  is  diversity 
of  opinion,  three  views  having  been  advanced  in  regard  to 
the  rehitive  rights  and  obligations  of  the  borrowing  and 
non-borrowing  shareholders. 

The  first  view  is  that  the  relation  between  the  society  and 
the  borrowing  stockholder  has  been  chan.'^^ed  by  the  circum- 
stances to  one  subsisting  between  an  ordinary  creditor  and 
debtor,  and  that  the  borrowing  shareholder  is  to  be  charged 
with  the  amount  actually  received  by  him,  with  interest  at 
the  legal  rate,  and  credited  with  all  payments  made,  whether 
by  way  of  '*dues,"  premiums  or  interest, according  to  the  rules 
governing  partial  payments.  Cook  v.  Kent,  105  Mass.  24:6; 
Association  v.  Zacker,  48  Md.  448;  Association  v.  Buck,  64 
Md.  338;  Association  v.  Goodrich,  48  Ga.  445;  Brownlie 
,v.  Russell,  8  App.  Cas.  235. 

The  second  view  is  that  the  borrowing  stockholder  is  to 
be  credited  upon  his  loan  for  the  amount  of  interest  and 
premium  paid  by  him,  but  is  not  entitled  to  have  the 
amount  of  dues  paid  by  him  on  account  of  stock,  applied 
upon  his  loan.  The  following  authorities  are  regarded  as 
supporting  this  view:  Strohen  v.  Association,  115  Pa.  St. 
273;  Rogers  v.  Ilargo,  92  Tenn.  35;  Brown  v.  Archer,  62 
Mo.  App.  277. 

The  third  view  differs  from  the  second  one,  in  that 
instead  of  crediting  the  borrowing  shareholder  with  the 
whole  premium,  it  credits  him  only  with  the  part  estimated 
as  unearned.  Towle  v.  Am.  B.  L.  &  I.  Society,  61  Fed.  Rep. 
446;  Sullivan  v.  Stucky,  S6  Fed.  Rep.  491;  Choisser  v. 
Young,  69   111.  App.  252. 

Williams  &  Coley,  attorneys  for  appellees, 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

The  Illinois  Protective  Building  and  Loan  Association 
loaned  its  member,  John  W.  Davis,  $1,000  with  interest 
and  premium  in  the  usual  manner  of  transactions  of  that 
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character,  and  took  mortgage  security  dated  August  10, 
1895,  after  which,  the  association  becoming  insolvent,  it 
went  into  the  hands  of  a  custodian,  and  later  to  appellant, 
as  receiver,  who  brought  this  suit  to  foreclose  the  mortgage, 
the  only  controversy  in  this  court  being  whether  appellees 
should  be  charged  with  $140  premiums  paid  to  the  time  the 
association  ceased  doing  business,  December  8,  1898.  The 
Circuit  Court  gave  appellees  credit  for  the  premiums  paid, 
with  interest  thereon,  from  which  appellant  appeals,  and  the 
propriety  of  this  action  is  the  only  question  we  ai:exallcd 
upon  to  decide. 

We  are  unable  to  distinguish  anv  difference  between 
premium  and  interest  in  cases  like  this,  as  both  premium 
and  interest  are  for  precisely  the  same  purpose,  namely,  the 
use  of  the  money  advanced  by  the  association;  and  if,  as 
has  been  often  held  and  is  now  the  rule  applied  in  such 
cases,  insolvencv  of  the  association  renders  its  mortsrasres 
enforceable  at  once,  regardless  of  the  terms  of  payment, 
there  is  no  just  or  equitable  ground  by  which  appellees 
could  be  allowed  to  recover  back,  by  way  of  credits,  pay- 
ments made  by  them  while  the  association  was  doing  busi- 
ness. .  This  principle  was  recognized  in  Choisser  v.  Young, 
69  111.  App.  252,  in  which  it  was  held  the  stockholder  was 
not  entitled  to  have  his  mortgage  indebtedness  reduced  by 
deducting  therefrom  the  premiums  paid  bj'^  him  to  such 
association  for  his  loan,  and  legal  interest  thereon,  and  that 
a  borrowing  member  assumes,  with  other  stockholders,  all 
the  risks  incident  to  such  relation,  and  when  the  associa- 
tion becomes  insolvent,  he  has  no  more  right  to  withdraw 
from  its  assets  premiums  paid  in  by  him  than  other  stock- 
holders have  to  withdraw  the  payments  made  by  them  of 
installments,  interest  and  premiums. 

We  are  satisfied  with  the  reasoning  of  the  court,  so  far  as 
applicable  to  this  case,  in  Sullivan  v.  Spaniol,  78  111.  App. 
125,  and  also  with  the  conclusion  and  the  statement  of  the 
rule  that  should  be  applied  in  such  cases  in  respect  to  stat- 
ing the  account  and  ascertaining  the  amount  for  which  the 
decree  should  be  rendered.     It  was  there  said : 
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"  The  better  sustained  rule  in  reason  and  by  the  authori- 
ties is  the  one  prescribed  in  Towle  v.  Am.  B.  L.  &  I.  Society, 
61  Fed.  Rep.  446,  and  Sullivan  v.  Stucky,  86  Fed.  Rep.  491, 
which  is  that  appellees  are  chargeable  with  the  amount  of 
money  actually  received  by  them,  with  legal  interest  thereon 
from  the  time  it  was  received,  and  are  entitled  to  credit 
for  all  interest  and  premiums  paid,  and  are  chargeable  with 
so  much  of  the  gross  premium  as  was  earned  at  the  time 
the  society  passed  into  the  hands  of  the  receiver,  estimat- 
ing the  life  of  the  loan  at  eight  years." 

Following  such  rule  the 'decree  of  the  Circuit  Court  must 
be  reversed  and  the  cause  remanded,  with  directions  to  state 
the  account  and  enter  the  decree  in  accordance  with  this 
principle.    Decree  reversed  and  remanded. 


Howard  P.  Ellefritz  y.  Charles  Taylon 

1.  VERDICTS—On  Conflicting  Evidence.— In  the  absence  of  prejudi- 
cial error  in  the  rulings  of  the  court  on  the  evidence  and  instructions, 
courts  of  appeal  are  compelled  to  accept  the  verdict  of  the  jury  as  deci- 
sive of  the  facts. 

2.  Fause  Representations— W7i6</i^  Knoxcingly  Made  Immate- 
rial,— A  false  representation  by  the  vendor,  which  influences  the  con- 
duct of  the  other  party  and  induces  hira  to  make  a  purchase,  will  viti- 
ate and  avoid  the  contract,  and  in  making  the  representation  it  is 
immaterial  whether  the  vendor  knows  it  to  be  false  or  not,  for  the  con- 
sequences are  the  same  to  the  vendee.  If  the  vendee  relies  upon  the 
truth  of  the  declaration  he  is  equally  imposed  on  and  injured,  and  ought 
to  have  redress  from  the  one  who  has  been  the  cause  of  the  injury. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Han- 
cock County;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Verdict  and 
judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  this  court  at  the 
May  term,  1809.  Keversed  and  remanded.  Opinion  filed  September 
20,1899. 

D.  Mack,&  Son,  and  Miller  &  Williams,  attorneys  for 
appellant. 

Eerry  Bros.  &  MoOrory,  attorneys  for  appellee,  ' 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  brought  by  appellant 
against  appellee,  to  recover  the  value  of  a  horse  delivered 
by  appellant  to  appellee  on  the  first  of  August,  1897,  in 
trade,  for  a  certain  promissory  note  for  $56.70,  dated  March 
21,  1893,  due  six  months  after  date  and  signed  by  one  Bert 
Corbin.  The  note  had  come  to  the  possession  of  appellee 
by  assignment,  without  recourse  from  the  payee. 

This  case  was  tried  in  the  Circuit  Court  before  a  jury 
and  a  verdict  rendered  in  favor  of  appellee.  The  court, 
after  overruling  a  motion  for  a  new  trial,  rendered  judg- 
ment on  the  verdict  against  appellant  in  bar  of  the  action, 
and  for  costs  of  suit,  and  appellant  brings  this  case  to  this 
court  by  appeal  and  urges  a  reversal  of  that  judgment, 
because  of  alleged  improper  rulings  of  the  court  on  the 
instructions  given  to  the  jury. 

The  declaration  charged  that  the  appellee  falsely  and 
fraudulently  represented  the  note  to  be  a  good  and  col- 
lectible note;  that  appellant  could  get  the  money  due 
thereon;  that  the  payor  in  said  note,  Bert  Corbin,  was 
conducting  a  profitable  business,  and  was  able  to  and  would 
pay  the  note.  The  appellee  denies  making  such  representa- 
tions. 

The  evidence  in  this  case  showed  that  appellant  did  trade 
his  horse  in  exchange  for  the  note;  that  it  was  uncollect- 
ible; that  the  maker  thereof,  Bert  Corbin,  was  insolvent 
and  not  financially  responsible;  and  that  appellant  had  not 
been  able  to  collect  the  note  or  any  part  of  it.  But  there 
was  a  conflict  in  the  evidence  as  to  whether  or  not  the 
representations  charged  in  the  declaration  were  made  by 
appellee.  In  the  absence  of  prejudicial  error  in  the  rulings 
of  the  court,  on  the  evidence  and  instructions,  we  would  be 
compelled  to  accept  the  verdict  of  the  jury  as  decisive  of 
these  facts. 

The  record  shows  that,  by  consent  of  both  parties,  the 
jury  was  instructed  orally  and  the  court  gave  them  an 
instruction  to  the  effect  that  before  appellant  could  recover 
it  was  necessary  for  him  to  prove,  by  a  preponderance  of 
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the  evidence,  that  appellee  made  the  representations  charged 
in  the  declaration;  that  he  made  them,  knowing  at  the  time 
they  were  false,  and  that  appellant  relied  upon  them  and 
was  induced  thereby  to  make  the  trade. 

We  think  the  giving  of  such  an  instruction  was  error,  as  it 
informed  the  jury  that  they  must  believe  from  a  prepon^ 
derance  of  the  evidence,  not  only  that  the  false  representa- 
tions were  made  and  that  appellant  relied  upon  them,  but 
that  appellee  knew  them  to  be  false  when  he  made  them. 
To  entitle  appellant  to  recover  on  one  count  of  the  declara- 
tion it  was  only  necessary  for  him  to  prove  that  appellee 
made  the  representations;  that  they  were  false,  and  that 
appellant,  relying  upon  them,  was  damaged  thereby.  It 
was  not  incumbent  upon  him  under  that  count  to  prove 
knowledge  on  the  part  of  the  appellee  that  his  representa- 
tions, if  made  at  all,  were  false,  and  hence  this  instruction 
given  by  the  court  was  prejudicial  to  appellant. 

In  the  case  of  Borders  v.  Kattleman,  142  111.,  at  page  103, 
the  court  savs : 

"  Nor  is  it  important  that  it  should  be  affirmatively  found 
that  the  untrue  representations  should  have  in  fact  been 
known  to  appellant  to  be  false.  It  is  well  settled  that  it  is 
immaterial  whether  a  party  misrepresenting  a  material  fact 
knows  it  to  be  true  or  false,  or  makes  the  assertion  of  the 
fact  without  knowing  it  to  be  true,  for  the  affirmation  of 
what  one  does  not  know  to  be  true  is  unjustifiable,  and  if 
another  act  upon  the  faith  of  it  he  who  induced  the  action 
must  suffer  and  not  the  other." 

Again,  in  the  case  of  Mitchell  et  al.  v.  McDougal,  62  111. 
at  page  601,  it  was  said : 

"  A  false  representation  by  the  vendor,  which  influences 
the  conduct  or  the  other  party  and  induces  him  to  make 
the  purchase,  will  vitiate  and  avoid  the  contract.  And  in 
making  the  representations  it  is  immaterial  whether  he 
knows  it  to  be  false  or  not,  for  the  consequences  are  the 
same  to  the  vendee.  If  he  relies  on  the  truth  of  the 
declaration  he  is  equally  imposed  on  and  injured,  and  ought 
to  have  redress  from  the  one  who  has  been  the  cause  of  the 
injury." 

This  same  rule  was  also  followed  in  the  cases  of  Thome 
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V.  Prentis,  83  111.  99,  and  Ruff  et  al.  v.  Jarrett,  94  111.  475, 
and  numerous  others  that  might  be  cited. 

Applying  the  doctrine  of  these  cases  to  the  one  at  bar 
we  think  the  instriiction,  as  given  by  the  court,  was  preju- 
dicial to  appellant's  rights,  and  as  there  was  a  conflict  in 
the  evidence,  he  was  entitled  to  have  his  case  submitted  to 
the  jury  under  proper  instructions. 

For  the  error  above  indicated,  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  remanded. 


Amanda  M.  Bandolph  et  al.  t.  Brooks  B.  Hamilton  et  al. 

1.  Wills— Corw/rtic^ion  of  Repugnancy  Clauses. — A  will  should  not 
be  rendered  void  by  repugnancy.  The  intention  must  be  gathered  from 
the  entire  instrument.  Sometimes  a  clause  posterior  in  position  will 
denote  a  subsequent  intention. 

2.  Same— Gt/f«  Restricted  by  Subsequent  Words.— The  gifts  of  an 
estate  of  inheritance  in  lands  may  be  restricted  by  subsequent  words. 

8.  BjlUE— Intention  of  the  Testator,— The  intention  of  the  testator 
must  govern,  and  that  must  be  ascertained,  if  possible,  from  the  language 
of  the  whole  instrument. 

Bill  to  Gonstme  a  Will.— Trial  in  the  Circuit  Court  of  Hancock 
County;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Bill  dismissed  for 
want  of  equity;  appeal  by  complainants.  Heard  in  this  court  at  the 
May  term,  1899.  Keversed  and  remanded.  Opinion  filed  September 
20,  1899. 

James  C.  Davis,  A.  Hollingsworth,  and  Scofield, 
O'Harra  &  Scofield,  attorneys  for  appellants. 

It  is  the  well-settled  law  of  this  State  that  a  life  estate 
in  personal  property  may  be  given  to  one  person,  with 
remainder  in  the  same  personal  property  to  another.  Boyd 
V.  Strahan,  86  111.  355;  Burnett  v.  Lester,  53  111.  325;  Het- 
field  V.  Fowler,  60  III.  45;  Trogdon  v.  Murphy,  85  111.  119; 
Walker  v.  Pritchard,  121  111.  221;  Glover  v.  Condell,  163 
111.  566. 

Subject  to  a  few  exceptions,  the  principle  is  firmly  estab- 
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lished  that  a  will  shall  be  so  construed  as  to  effectuate  the 
intention  of  the  testator  as  far  as  possible;  and  in  cases  of 
doubt,  the  scope  of  the  instrument  should  be  considered 
and  its  various  provisions  compared  one  with  another  in 
ascertaining  such  intention.  The  general  rule  is,  that 
whenever  it  can  possibly  be  done  a  will  should  be  so  con- 
strued as  to  give  effect  and  operation  to  every  word  and 
provision  in  it.  To  this  fundamental  rule  of  construction 
all  others,  with  but  few  exceptions,  must  be  subordinated. 
Bergan  v.  Cahill,  55  III.  160;  Brownfield  v.  Wilson,  78  111. 
467;  Rountree  v.  Talbot,  89  111.  216;  Welsch  v.  The  Belle- 
ville Savings  Bank,  94  III.  191;  Hamlin  v.  The  United  States 
Express  Co.,  107  111.  443;  Healy  v.  Eastlake,  152  111.  424. 

A  later  clause  of  a  will,  when  inconsistent  with  a  former 
provision,  will  be  considered  as  intended  to  modify,  limit  or 
abrogate  the  former.  Only  as  a  last  resort  will  a  court 
hold  conflicting  provisions  of  a  will  irreconcilably  repug- 
nant.    Healy  v.  Eastlake,  152  111.  424. 

John  B.  Risse  &  Son  and  G.  Edmunds,  attorneys  for 
appellees. 

If  there  be  a  clear  gift,  it  is  not  to  be  cut  down  by  any- 
thing subsequent  which  does  not,  with  reasonable  certainty, 
indicate  the  intention  of  the  testator  to  cut  it  down ;  but 
the  maxim  can  not  mean  that  you  are  to  institute  a  compar- 
ison between  the  two  clauses  as  to  lucidity.  Lord  Camp- 
bell in  Randfield  v.  Randfield,  8  House  of  Lords  Cases,  235; 
Am.  and  Eng.  Ency.  of  Law,  Vol.  29,  page  369;  Freeman 
V,  Coit  et  al.,  96  N."^  Y.  63;  Thornhill  v.  Hale,  2  CI.  &  F.  22; 
Boseboom  v.  Roseboom,  81  N.  Y.  356. 

A  limitation  over  of  real  or  personal  property  after  an  abso- 
lute gift  to  the  first  taker  is  repugnant  to  the  first  gift,  and 
therefore  void.  2  Jarman  on  Wills  (5  Am.  Ed.),  529,  note 
19;  Fairman  v.  Beale,  14  111.  244;  Wilson  v.  Turner,  164  Id. 
398;  2  Williams  on  Ex'rs  (6  Am.  Ed.),  1376  and  cases  cited; 
2  Redfield  on  Wills  (Ed.  1886),  Chap.  14,  Sec.  65,  I  Id.  680; 
Wolfer  V.  Hemmer,  144  111.  554;  Hamlin  v.  Express  Co., 
107  Id.  443;  Waldo  v.  Cummings,  45  Id.  421;  Mills  v.  New- 
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berry,  112  Id.  139;  Jones  v.  Port  Huron  Thresher  Co.,  171 
Id.  507;  2  Redfield  on  Wills,  205;  2  Woerner  on  Adminis- 
tration, 954;  Barkdale  v.  White,  28  Gratt  224;  Thornhill 
V.  Hall,  2  C.  &  F.  22;  Collins  v.  Collins,  40  Ohio  St.  353;  4 
Kent  Com.  (11  Ed.)  270;  2  Washb.  Real  Prop.  (5  Ed.)  782; 
2  Jarman  on  Wills  (5th  Am.  Ed.),  45,  note  3;  Baker  et  al. 
V.  Scott  et  al.,  62  HI.  86;  Brislain  v.  Wilson,  63  Id.  173; 
Wicker  v.  Ray,  118  Id.  472;  Ryan  v,  Allen,  120  Id.  C48; 
Fowler  v.  Black,  136  Id.  363. 

The  law  of  this  State  is  (as  to  lands)  that  a  devise  is 
deemed  a  fee  unless  a  less  estate  is  limited.  Rev.  Stat., 
Chap.  30,  113;  McConnel  v.  Smith,  23  111.  611;  Leiter  v. 
Sheppard,  85  Id.  242. 

Mr.  PREsiDtNo  JusTicB  Wright  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  equity  filed  by  appellants  against  appel- 
lees to  construe  the  will  of  John  Hobbs,  deceased,  and  for 
an  accounting  of  the  remainder  of  his  estate  upon  the  ex- 
piration of  the  life  estate  therein  of  the  widow,  Rebecca  S. 
Hobbs.  A  demurrer  was  interposed  to  the  bill,  which  was 
sustained  and  the  bill  dismissed  by  the  court  for  want  of 
equity,  from  which  decree  the  appellants  prosecute  this 
appeal. 

This  bill  discloses  that  John  Hobbs  died  testate  Janu- 
ary 5,  1871,  residing  in  Hancock  county,  his  first  wife,  by 
whom  he  had  children,  having  died  before  him,  and  that  he 
subsequently  married  Rebecca  S.  Hobbs,  but  no  children 
survived  of  the  latter  marriage,  the  only  child  having  died 
in  infancy;  that  he  left  surviving  him  his  wife  Rebecca  S. 
Hobbs  and  six  children  by  his  first  wife,  one  of  whom,  Leon- 
ard A.  Hobbs,  subsequently  died,  leaving  several  children, 
all  of  whom  are  complainants  in  this  bill.  The  will  of  John 
Hobbs,  admitted  to  probate  January,  1871,  is  as  follows  : 

"  Know  all  men  by  these  presents,  that  I,  John  Hobbs, 
of  Hancock  county,  Illinois,  of  sound  mind,  for  the  purpose 
of  having  my  estate  settled  after  my  death,  do  by  these  pres- 
ents make,  ordain,  publish  and  declare  this  to  be  my  last 
will  and  testament,  in  manner  and  form  following,  to  wit : 

Vol.  LXXXIV  » 
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First.  I  direct  that  all  ra}'-  just  debts  and  funeral  ex- 
penses be  first  paid. 

Second.  I  give,  devise  and  bequeath  unto  my  wife, 
Rebecca  S.,  durino^  her  widowhood,  our  present  homestead, 
being  the  southwest  quarter  of  the  southwest  quarter  of 
section  thirty-one  (31),  in  township  No.  7,  north  of  range 
No.  8,  west  of  the  fourth  principal  meridian  in  Illinois,  and 
that  part  of  lot  No.  67,  in  block  2  of  Kimball's  addition  to 
Nauvoo,  to  have,  use  and  enjoy  the  rents  and  profits 
thereof  so  long  as  she  shall  remain  widow. 

Third.  I  give  and  bequeath  unto  my  said  wife,  Rebecca 
S.,all  my  moneys,  bonds,  bills,  rights,  credits  and  choses  in 
action;  also  all  the  household  and  kitchen  furniture,  the 
mare,  buggy  and  harness,  as  her  sole  and  separate  property, 
she  paying  or  furnishing  to  my  son  Milton  sufl^cient  to 

Erocure  necessary  household  and  kitchen  furniture,  bed  and 
edding  when  he  gets  married. 

Fourth.  All  other  personal  property  not  heretofore 
named  shall  be  sold,  and  the  proceeds  "shall  be  equally 
divided  among  my  heirs. 

Fifth.  I  hereby  direct  the  executors  of  this,  my  last 
will  and  testament,  to  sell  my  farm,  known  as  the  former 
Pope  farm,  and  being  the  east  half  of  the  southwest  quar- 
ter of  section  fourteen,  in  township  seven  north  of  range 
eight,  of  the  fourth  principal  meridian  in  Illinois;  also  lots 
three,  four  and  seven,  in  the  subdivision  of  the  east  half  of 
the  northwest  quarter  of  section  fourteen,  in  township  No. 
7,  north  of  range  8,  west  of  the  fourth  principal  meridian 
in  Illinois,  and  out  of  the  proceeds  pay  as  follows : 

To  my  son  Milton,  the  sum  of  three  hundred  dollars;  to 
Carry  and  Anna,  children  of  H.  K.  and  Amanda  Randolph, 
each  the  sum  of  three  hundred  dollars,  and  the  remainder 
to  be  equally  divided  (between)  my  son  John  W.,  my  daugh- 
ter Ethelinda,  now  wife  of  Simon  Larrison,  and  my  daugh- 
ter Maria  Louisa,  now  wife  of  James  La  Croix,  each  to 
receive  share  and  share  alike,  and  (in)  case  of  death  of  any 
or  either  of  them,  then  the  share  of  the  parent  shall  go  to 
the  heirs  of  said  deqeased  parents.  My  son  Lenord  is  not 
to  share  in  the  proceeds  oi  said  land. 

Sixth.  I  hereby  direct  that  my  wife  Rebecca  S.  and  my 
son  Milton,  so  long  as  they  occupy  their  respective  premises, 
viz.:  My  wife  the  homestead  and  Milton  the  place  formerly 
known  as  the  Cogswell  premises,  and  deeded  to  him  by 
myself  and  wife  by  deed  of  date  of  November  6,  1869,  shall 
have  the  necessary   firewood  from  my  timber  lot  in  Ap- 
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Sancocoe  township,  being  the  same  lot  I  purchased  from 
ohn  H.  Lienhara,  of  iiauvoo,  Illinois. 
Seventh.  After  the  death  of  m^  wife,  or  in  case  of  her 
getting  married  again,  I  hereby  direct  that  my  homestead 
and  the  timber  lot  be  sold,  and  the  proceeds  thereof  shall 
be  divided  equally  between  my  children,  or  their  heirs;  in 
case  of  the  death  of  either  of  my  children  the  heirs  to  re- 
ceive the  parent's  part  equally  divided  among  them,  and  all 
the  personal  estate  left  after  "the  death  of  my  wife,  Rebecca 
S.,  shall  be  divided  in  the  same  manner. 

Eighth.  I  hereby  appoint  my  said  wife  and  my  son 
John  W.  executors  of  this  my  last  will  and  testament,  and 
hereby  direct  that  they  shall  not  be  required  to  give  bonds 
before  entering  upon  the  discharge  of  their  duties  as  such 
executors,  and'  hereby  revoking  and  annulling  all  former 
wills  and  codicils  bv  me  made." 

The  relations  of  Rebecca  S.  Hobbs  and  the  children  of 
John  Hobbs  were  of  the  most  affectionate  character,  and 
she  made  no  will  in  their  behalf,  because  she  understood  the 
property  was  left  to  them  by  her  husband  after  her  death, 
her  own  relatives  living  distant  from  her,  with  whom  her- 
self  and  husband  had  no  communication  or  association  dur- 
ing their  marriage,  nor  she  since  the  death  of  John  Hobbs. 
At  the  time  of  his  death  John  Hobbs  owned  in  fee  various 
tracts  of  land,  and  Was  possessed  of  a  large  amount  of  personal 
property,  consisting  of  bonds,  notes,  bills  and  other  choses  in 
action,  household  effects,  money,  and  the  like,  amounting  to 
$6,800,  which  was  used  under  the  terms  of  the  will  by 
liebecca  S.  Hobbs  until  the  time  of  her  death,  March  8, 
1897.  That  much  of  the  principal  of  such  personal  prop- 
erty remained  intact  at  the  death  of  Mrs.  Hobbs,  she  hav- 
ing used  or  consumed  only  the  income  thereof,  and  having 
treated  it  as  a  life  interest  only.  The  appellee  Brooks  R. 
Hamilton  was  appointed  and  qualified  as  administrator  of 
the  estate  of  Rebecca  S.  Hobbs,  who  claims  the  estate  was 
the  absolute  property  of  Rebecca  S.  Hobbs,  and  insists 
upon  the  right  to  administer  upon  it  as  such. 

The  chief  contention  of  appellees,  and  this  forms  the  ques- 
tion for  decision,  is  that  the  third  clause  of  the  will  above 
quoted  bequeaths  the  property  absolutely  to  Rebecca  S. 
Hobbs,  and  that  the  subsequent  seventh  clause  of  the  will 
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cuts  it  down  and  takes  it  away,  and  is  therefore  repugnant 
and  void  under  the  decision  in  Wilson  v.  Turner,  164  111. 
398,  and  other  like  cases.  We  are  not,  however,  of  the 
opinion  that  the  provisions  of  the  will  in  this  case  fall 
within  the  reasons  and  principles  of  those  cases,  but  that 
they  are  to  be  controlled  and  given  effect  in  accordance 
with  the  law,  as  contained  in  Bergan  v.  Cahill,  55  111.  160, 
and  Glover  v.  Condell,  163  111.  566,  which  were  by  the  court 
distinguished  from  the  case  of  Wilson  v.  Turner,  in  that 
there  was  power  of  disposition,  and  express  language  refer- 
ring to  the  property  as  having  been  given  to  the  wife 
absolutely  in  the  latter  case,  while  none  existed  in  the  two 
cases  distinguished  therefrom. 

In  the  case  presented  the  third  clause  of  the  will,  uncon- 
nected with  the  second,  preceding  it,  and  the  seventh,  which 
follows  it,  clearly  indicates  an  intention  of  the  testator  to 
bequeath  the  property  therein  mentioned  to  his  wife.  This 
also  was  said  of  the  will  in  Bergan  v.  Cahill,  supra^  where 
the  court,  continuing,  said :  "  In  the  last  clause  the  power  to 
sell,  upon  a  contingency,  and  the  declaration  of  a  wish  that 
his 'faithful  son  Martin '  should  have  whatever  property 
the  mfe  might  die  possessed  of,  cast  some  doubt  upon  the 
intention.  There  is  some  apparent  contradiction.  A  w^ill 
should  not,  however,  be  rendered  void  by  repugnancy.  We 
must  gather  the  intention  from  the  entire  instrument. 
Sometimes  a  clause  posterior  in  position  will  denote  a  sub- 
sequent intention.  The  gift  of  an  estate  of  inheritance  in 
lands  may  be  restricted  by  subsequent  words. 

It  may  be  regarded  as  a  judicial  maxim  that  effect  should 
be  given  to  the  several  parts  of  a  will,  so  as  to  render  no 
component  part  inoperative.  If  the  will  be  so  construed  as 
to  have  vested  in  the  wife  a  fee  simple  absolute,  then  the 
language  as  to  the  son  is  meaningless  and  inoperative.  The 
intention  of  the  testator  must  govern,  and  that  must  be  as- 
certained, if  possible,  from  the  language  of  the  instrument. 
If  the  intention  was  to  give  the  wife  a  fee  simple  estate,  this 
was  fully  accomplished  by  the  first  clause,  untrammeled  by 
the  subsequent  provision. 
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The  first  clause  made  the  estate  certain  and  vested.  The 
latter  manifested  another  and  different  intention.  The  one 
is  qualified  by  the  other.  The  one  is  limited  by  the  other 
so  as  to  determine  the  character  of  the  disposition  intended. 
If  the  construction  claimed  by  the  appellee  is  the  true  one, 
that  the  whole  property  became  vested  in  the  widow  as  a 
fee  simple  estate,  then  the  declaration  of  the  testator  as  to 
his  son,  is  of  no  force.  The  last  clause  in  the  will  certainlv 
created  a  different  estate  from  that  which  has  been  created 
by  the  first  part.  If  this  be  not  true  why  should  any  wish 
have  been  expressed  as  to  the  son?  The  language  includes 
more  than  the  mere  expression  of  a  hope  or  a  recommenda- 
tion. It  is  equivalent  to  a  devise  of  the  property  to  the 
son  after  the  death  of  the  wife. 

This  will  was  inartificially  and  bunglingly  written.  But 
courts  always  look  with  indulgence  upon  the  ignorance  and 
unskill fulness  of  testators,  and  the  son  should  not  be  disin- 
herited, unless  by  express  words  or  necessary  implication. 
In  this  case  we  must  suppose  the  testator  intended  to  make 
provisions  for  his  son  as  well  as  his  wife.  We  must  construe 
the  subsequent  words  as  restraining  and  limiting  those  which 
preceded. 

The  opinion  from  which  we  have  quoted  aptly  applies  to 
the  will  in  question.  If  the  second,  third  and  seventh  clauses 
of  the  will  are  read  together  as  one,  and  being  strictly  in 
pari  materia,  we  think  they  should  be,  there  is  no  longer 
any  doubt  as  to  the  intention  of  the  testator  in  respect  to 
his  disposition  of  the  personal  property,  it  was  to  be  the 
wife's  during  widowhood  or  until  death,  after  which  all  that 
was  left  after  her  death  was  to  be  equally  divided  between 
the  children  of  the  testator  or  their  heirs.  Any  other  con- 
struction would  violate  the  judicial  maxim  that  effect  should 
be  given  to  the  several  parts  of  the  will,  so  as  to  render  no 
component  part  inoperative.  If  the  will  be  so  construed  as 
to  give  the  wife  an  absolute  estate  in  the  personal  prop- 
erty, with  power  of  disposition,  then  the  language  in  the 
seventh  clause  as  to  dividing  all  that  might  be  left  of  it 
between  his  children  and  their  heirs  is  meaningless  and  in- 
operative, and  thereby  violates  the  maxim  alluded  to. 
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We  are  of  the  opinion  that  the  intention  was  to  give  the 
widow  a  life  estate,  and  upon  her  death  whatever  remained 
of  the  personal  estate  was  to  be  divided  as  in  the  will  pro- 
vided. The  decree  of  the  Circuit  Court  will  be  reversed, 
and  the  cause  remanded  to  that  court  with  directions  to 
overrule  the  demurrer  to  the  bill.  Decree  reversed  and 
remanded. 


John  M.  Shively  v.  Elmer  E.  HcEinney. 

1.  Appellate  CJourt  Practice— Burden  of  Showing  Error, --The 
burden  is  upon  the  party  alleging  error  to  show  it  affirmatively. 

Assumpsit,  for  commissions.  Trial  in  the  Circuit  Court  of  Piatt 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Wiluam  G. 
Cochran,  Judge,  presiding.  Verdict  and  judgment  for  plaintift;  appeal 
by  defendant.  Heard  in  this  court  at  the  May  term,  1899.  Affirmed. 
Opinion  filed  September  30,  1899. 

Le  Foegek  &  Lee,  attorneys  for  appellant. 
Rkdmon  &  HoGAN,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  sued  appellant  before  a  justice  of  the  peace  to 
recover  for  commissions,  as  broker,  for  procuring  a  pur- 
chaser for  160  acres  of  land  in  Iowa,  and  the  case  having 
been  removed  to  the  Circuit  Court  by  appeal,  a  trial  by  jury 
resulted  in  a  verdict  and  judgment  against  appellant  for 
$150,  which,  by  his  further  api>eal  to  this  court,  he  seeks 
to  reverse  for  the  alleged  errors  of  the  trial  court  in  admit- 
ting improper  evidence,  the  rejection  of  proper  evidence 
offered  by  appellant,  giving  the  jury  improper  instructions 
requested  by  appellee,  refusing  proper  instructions  requested 
by  appellant,  and  that  the  verdict  is  against  the  preponder- 
ance of  the  evidence. 
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In  the  condition  in  which  we  find  the  record  none  of  the 
errors,  except  such  as  call  in  question  the  rulings  of  the 
court  concerning  the  admission  of  evidence,  can  be  consid- 
ered by  this  court.  The  bill  of  exceptions  does  not  purport 
to  contain  all  the  evidence,  neither  is  there  any  certificate 
of  the  trial  judge  contained  in  the  bill  of  exceptions  that 
the  evidence  therein  is  all  the  evidence  in  the  case;  and  in 
the  absence  of  these  essential  requirements,  we  can  not 
determine  the  sufficiency  of  the  evidence  to  support  the 
verdict,  but  must  presume  there  was  sufficient  evidence  to 
justify  the  finding  of  the  jury.  This  rule  is  so  familiar 
that  it  needs  no  citation  of  authority  in  support  of  it. 
While  the  instructions  of  the  court  are  fully  set  out  in  the 
bill  of  exceptions,  it  is  not  shown  which  of  them  were  given 
at  the  instance  of  appellant,  or  appellee,  nor  does  it  show 
that  any  of  the  refused  instructions  were  requested  by 
appellant,  thereby  producing  such  condition  of  uncertainty 
from  which  it  is  impossible  for  us  to  determine  in  what 
manner  appellant  has  been  prejudiced  by  them.  The 
burden  is  upon  the  party  alleging  error  to  show  it  affirma- 
tively. Even  if  we  could  overcome  this  infirmity  in  the 
record,  we  find  no  exceptions  by  appellant  to  any  of  the 
instructions,  nor  to  the  rulings  of  the  court  thereon,  unless 
we  should  regard  the  reference  to  them  in  the  motion  for  a 
new  trial,  and  the  ruling  of  the  court  thereon,  as  a  suffi- 
cient exception  and  ruling  of  the  court,  but  we  are  denied  the 
right  to  do  this,  for  it  has  been  held  that  embracing  the 
instruction  in  a  motion  for  a  new  trial  is  not  considered  an 
exception  taken  at  the  trial.  Dickhut  v.  Durrell,  11  111.  72; 
I.  C.  R.  R.  Co.  V.  Modglin,  85  111.  481. 

Upon  the  trial  appellant  contended  that  the  purchaser  for 
the  lands  was  obtained  by  Haney,  and  not  by  appellee. 
Appellee  had  given  in  evidence  only  his  relations  with  appeU 
Ian t,  upon  which  he  based  his  right  of  action.  The  rejected 
evidence  referred  alone  to  the  relations  of  appellant  and 
Haney,  and  in  no  way  was  responsive  to  the  case  made  by 
appellee,  and  it  was  therefore  immaterial  and  not  pertinent 
to  the  issue,  and  there  was  no  error  in  refusing  to  admit  it. 
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No  error  appears  in  the  admission  of  evidence  on  the  part 
of  appellee. 

Finding  no  error  in  the  record  the  judgment  of  the  Cir- 
cuit Court  will  be  affirmed. 


County  of  HcDonough  t.  Robert  Thomas. 

1.  SBmawF— Custodian  of  the  Court  House  at  Common  Law-^ 
Appointment  of  Janitors.^Tbe  care  and  custody  of  the  county  court 
house  and  jail  are  within  the  common  law  powers  and  duties  of  the 
sheriff.  The  employment  of  a  necessary  janitor  to  assist  him  is  a  right 
incident  to  his  office  and  continues  in  him  to  this  day. 

2.  Same — His  Powers  Not  Curtailed  by  Statuten—The  first  paragraph 
of  Section  25,  Chapter  84,  K.  S.,  providing  that  the  county  board  shall 
have  power  **  to  take  and  have  the  care  and  custody  of  all  the  real  and 
personal  estate  owned  by  the  county,**  does  not  curtail  the  common  law 
powers  of  the  sheriff  as  custodian  of  the  court  house  and  jail. 

8.  Statutory  Construction— T/ie  General  Rule.— When  there  are 
two  statutory  provisions  in  apparent  contlict,  one  general  and  applying 
to  general  subjects,  and  the  other  particular  and  applying  to  only  one 
subject,  the  particular  provision  must  prevail. 

Bill  for  an  Injunction.— Trial  in  the  Circuit  Court  of  McDonough 
County;  the  Hon.  George  W.  Thompson,  Judge,  presiding.  Decree 
for  complainant;  appeal  by  defendant.  Heard  in  this  court  at  the  May 
term,  1899.    Affirmed.    Opinion  filed  September  20, 1899. 

Statement, — The  defendant  in  error  filed  a  bill  in  the 
Circuit  Court  alleging  that  he  is  a  resident  and  a  tax  payer 
of  the  county  of  McDonough,  and  the  duly  elected,  quali- 
fied and  acting  sheriflf  of  said  county,  and  was  such  on  and 
prior  to  the  first  da}'  of  April,  A.  D.  1898;  that  on  the  said 
first  day  of  April  he  employed  one  Henry  Barrett  as  jani- 
tor for  the  court  house,  for  the  term  of  one  year,  at  a  salary 
of  $50  per  month;  that  such  court  house  consists  of  a  base- 
ment and  first  and  second  stories  above  the  basement;  that 
in  the  basement  are  located  a  steam  heating  plant,  coal 
bins,  working  room  for  the  janitor,  water  closets  for  men 
and  women;  on  the  first  floor  are  the  offices  of  the  county 
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and  circuit  clerks,  superintendent  of  schools,  sheriff,  county- 
treasurer  and  county  judge;  on  the  second  floor  are  located 
the  court  room,  grand  and  petit  jury  rooms,  county  sur- 
veyor's oflBce  and  one  room  rented  as  an  office;  that  such 
court  house  is  located  in  the  center  of  a  lot  of  ground  about 
300  feet  square,  belonging  to  said  county,  on  which  grounds 
are  walks  running  around  said  court  house  from  each  side 
of  the  court  house  to  the  public  square,  shade  trees  and  a 
blue-grass  lawn;  that  it  is  the  duty  of  the  janitor  so  employed 
by  the  sheriff  to  keep  said  court  house  properly  cleaned, 
attend  to  the  heating  plant,  keep  the  lawn  mowed,  ice  and 
snow  cleaned  from  the  walks,  and  perform  the  usual  duties 
of  a  janitor;  that  on  the  eighth  day  of  March,  1898,  the 
board  of  supervisors  of  said  county  made  a  contract  in  writ- 
ing with  one  George  G.  Venard,  in  and  by  which  it  under- 
took to  employ  him  as  janitor  for  said  court  house  and 
grounds;  that  complainant,  as  such  sheriff,  put  said  Henry 
Barrett  in  the  possession  of  such  court  house  and  grounds 
as  janitor,  and  that  said  Barrett  is  now  performing  the 
duties  of  janitor  thereof;  that  on  the  first  day  of  April,  1898, 
said  Venard  demanded  the  possession  and  janitorship  of 
said  court  house  of  said  Barrett,  but  that  said  Barrett  refused 
to  deliver  the  same  or  any  part  thereof,  but  still  holds  the 
same  under  his  appointment;  that  said  Venard  has  never 
performed  an3'  of  the  duties  of  such  janitorship;  that  the 
board  of  supervisors  of  said  county  has  authorized  J.  E. 
Lane,  county  clerk  of  said  county,  to  issue  orders  monthly 
to  said  Venard  for  the  sum  of  $45  each,  pursuant  to  his 
said  pretended  employment;  that  said  board  of  supervisors, 
through  said  Lane,  is  about  to,  and  will,  pay  said  Venard 
the  sum  of  $45,  one  month's  salary,  and  thereby  divert  the 
public  money  from  its  proper  channels,  and  will  also  pay 
said  Venard  monthly,  without  his  performing  any  services 
under  such  contract,  although  he  has  been  ready  and  will- 
ing, and  now  is  ready  and  willing,  to  perform  such  services. 
Prays  for  injunction  restraining  board  of  supervisors  and 
county  clerk  from  paying,  and  George  G.  Venard  from 
receiving,  any  money  by  virtue  of  such  contract;    that  the 


410  Appellate  Courts  of  Illinois. 

Vol.  84.]  County  of  McDonough  v.  Thomas. 

contract  may  be  set  aside;  general  relief  and  process,  mak- 
ing the  county  of  McDonough,  George  G.  Venard  and  J. 
E.  Lane,  defendants. 

The  bill  was  demurred  to  for  want  of  equity.  The 
demurrer  was  overruled,  and  the  defendants  electing  to 
stand  by  it,  a  decree  was  entered  in  accordance  with  the 
prayer  of  the  bill,  setting  aside  the  contract  between  the 
county  and  Venard,  enjoining  the  county  clerk  from  issuing 
orders  to  Venard,  as  directed  by  the  board  of  supervisors, 
and  enjoining  Venard  from  exercising  the  functions  of  jan- 
itor of  the  court  house  and  grounds. 

Tom  H.  B.  Camp,  State's  attorney,  for  plaintiff  in  error. 

Each  county  has  power  to  make  all  contracts,  and  do  all 
other  acts  in  relation  to  the  property  and  concerns  of  the 
county,  necessary  to  the  exercise  of  its  corporate  powers. 
Starr  &  Curtis'  Ann.  Stat.,  Ch.  34,  Sec.  24. 

The  county  board  has  power  to  take  and  have  the  care 
and  custody  of  all  the  real  and  personal  estate  owned  by 
the  county.     Starr  &  Curtis'  Ann.  Stat.,  Ch.  34,  Sec.  25. 

It  is  the  duty  of  the  county  board  to  erect  and  keep  in 
repair  a  suitable  court  house,  and  to  provide  proper  rooms 
and  offices  for  the  accommodation  of  the  courts  of  record, 
the  county  board,  and  the  various  county  officers.  Starr  & 
Curtis'  Ann.  Stat.,  Ch.  34,  Sec.  27. 

The  sheriff's  control  of  the  court  house  is  only  a  necessary 
limitation  of  the  county  board's  control,  occasional,  tem- 
porary, and  for  a  specific  purpose  which  the  board  can  not 
serve.     Ilardin  v.  County  of  Sangamon,  71  111.  App.  115. 

The  control  of  the  court  house  by  the  county  board  flows 
from  the  ownership  of  the  court  house  by  the  county — the 
control  of  the  sheriff  from  his  inherent  duties  as  the  execu- 
tive officer  of  the  court — and  is,  in  fact,  only  the  custody  of 
the  courts  themselves.  Therefore  there  is  not  necessarily  a 
conflict  between  sections  of  the  statute  which  in  the  same 
words  give  the  custody  of  the  court  house  to  both  the 
sheriff  and  the  county  board.  Dahnke  v.  The  People,  57 
111.  App.  625;  168  111.  102. 
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Shebman  &  TuNNioLiFFs,  attomeys  for  defendant  in  error. 

The  sheriff  anciently  possessed  limited  judicial  functions 
(now  abolished),  was  the  conservator  of  the  king's  peace, 
and  exercised  numerous  ministerial  and  executive  functions 
as  an  officer  of  the  crown.  He  constantly  attended  the 
courts  within  his  jurisdiction,  and  had  custody  of  the  prop- 
erty and  premises  whereon  courts  were  held,  and  was  made 
responsible  for  the  proper  care  thereof  as  well  as  the  other 
discharge  of  his  duties.  1  Bl.  Com.,  Ch.  9,  ^340,  et  seq.  and 
notes. 

It  is  competent  for  the  State  legislature  to  impose  upon 
him  new  duties  growing  out  of  public  policy  or  conven- 
ience, but  it  can  not  strip  him  of  his  time-honored  and  com- 
mon-law functions,  and  devolve  them  upon  the  incumbents 
of  other  offices,  created  by  legislative  authority.  Murf ree 
on  Sheriffs,  Sees.  41,  42;  Dahnke  v.  The  People,  57  111. 
App.  619. 

Mb.  Justiob  Habkbb  delivered  the  opinion  of  the  court. 

The  only  question  submitted  for  our  decision  in  this  con- 
troversy is  whether  the  right  to  employ  a  janitor  for  the 
county  court  house  and  jail  rests  with  the  sheriff  of  the 
county  or  with  the  county  board. 

The  sheriff  contends  for  the  right,  under  the  common 
law  powers  incident  to  his  office  and  Section  14,  Chapter 
125,  Rev.  Stat.,  entitled  "  Sheriff,"  which  reads  as  follows : 

^^  He  shall  have  the  custody  and  care  of  the  court  house 
and  jail  of  his  county,  except  as  otherwise  provided." 

The  county  board  contends  for  the  right  under  Sections 
23,  24  and  25,  Chapter  34,  Rev.  Stat.,  which  provide  that 
the  "  powers  of  a  county  as  a  body  corporate  or  politic  shall 
be  exercised  by  a  county  board; "  that  "  each  county  shall 
have  power  ♦  ♦  ♦  to  make  all  contracts  and  do  all 
other  acts  in  relation  to  the  property  and  concerns  of  the 
county  necessary  to  the  exercise  of  its  corporate  powers," 
and  that  ^^  the  county  boards  of  the  several  counties  shall 
have  power,  first,  to  take  and  have  the  care  and  custody  of 
all  the  real    and  personal  estate  owned  by  the  county; 
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second,  to  manage  the  county  funds  and  county  business, 
except  as  otherwise  provided." 

We  are  clearly  of  the  opinion  that  the  care  and  custody 
of  the  county  court  house  and  jail  fall  within  the  common- 
law  powers  and  duties  of  the  sheriff,  and  that  the  employ- 
ment of  a  necessary  janitor  to  assist  him  was  a  right  inci- 
dent to  his  office.  That  right  continues  with  him  to-day 
in  this  State  unless  it  has  been  taken  from  him  by  some 
constitutional  or  statutory  provision.  It  is  not  contended 
that  there  is  any  constitutional  provision  which  has  that 
effect;  and  the  nearest  approach  to  it  by  any  statutory  pro- 
vision is  found  in  the  first  paragraph  of  Section  25,  Chapter 
34,  Rev.  Stat.,  which  states  that  the  county  board  shall 
have  power  "  to  take  and  have  the  care  and  custody  of 
all  the  real  and  personal  estate  owned  by  the  county." 
That  power  is  contained  in  the  general  enumeration  of 
powers  given  to  county  boards  in  the  chapter  entitled 
"  Counties,"  and  there  is  nothing  in  the  section,  nor  in  any 
other  section  of  the  chapter,  showing  a  legislative  intent  to 
curtail  the  common  law  powers  of  the  sheriff  as  custodian 
of  the  court  house  and  jail. 

In  determining  the  question  before  us  the  paragraph 
quoted  must  be  construed  in  connection  with  section  14, 
chapter  125,  which  provides  that  the  sheriff  "  shall  have 
the  custody  and  care  of  the  court  house  and  jail  of  the 
county,"  which  section,  as  we  think,  is  but  declaratory  of 
the  common  law. 

Invoking  the  familiar  rule  of  construction  that  when 
there  are  two  statutory  provisions  in  apparent  conflict,  one 
general  and  applying  to  general  subjects,  and  the  other 
particular  and  applying  to  only  one  subject,  the  particular 
provision  must  prevail,  it  does  not  seem  difficult  to  discover 
the  legislative  intention  in  the  matter.  The  power  of  the 
county  board  as  contained  in  the  first  provision  relates  to 
all  the  real  and  personal  estate  of  the  county  generally,  while 
the  other  provision  relates  to  the  jail  and  court  house 
specifically. 

The  intention  of  the  legislature  not  to  interfere  with  the 
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common  law  right  of  the  sheriff  as  custodian  of  the  court 
house  and  jail,  is  further  manifested  by  a  provision  con- 
tained in  section  24  of  the  chapter  entitl^  "Sheriffs," 
which  requires  him  on  going  out  of  office  to  deliver  to  his 
successor  "  the  possession  of  the  court  house  and  jail  of  his 
county." 

The  above  views  are  in  harmony  with  those  of  the 
Supreme  Court  as  expressed  in  the  opinion  of  Mr.  Justice 
Magruder  in  Dahnke  v.  The  People,  168  111.  102.  Decree 
affirmed. 


Anna  G.  Keach  et  al.  t.  E.  G.  Hamilton^  Assignee. 

• 

1.  CJONTRIBUTION— 2l  Matter  of  Equity  Jurisdiction,— -'Where  the  alle- 
gations of  a  bill,  when  properly  considered,  make  a  case  of  one  surety 
against  another  for  contribution,  it  is  error  to  dismiss  the  bill  for  want 
of  equity. 

2.  Surety— 3fay  Compel  the  Principal  to  Pay  the  Debt,— It  is  not  a 
necessary  incident  to  the  jurisdiction  in  equity,  nor  the  right  of  the 
surety  to  resort  thereto  for  his  remedy,  that  he  first  pay  the  debt,  but 
without  making  such  payment  he  may  come  into  a  court  of  equity  and 
compel  the  principal  to  pay  the  debt. 

8.  Equity  Practice — Verification  When  the  Bill  is  Demurred  to, — 
By  demurring  to  a  biU  the  defendant  admits  the  facts,  and  it  is  not 
important  whether  any  affidavit  was  attached  to  the  bill  or  not. 

Bill  to  Enjoin  the  Collection  of  a  Jadgmeni  at  Law.— Trial  in  the 
Circuit  Court  of  Greene  County;  the  Hon.  Owen  P.  Thompson,  Judge, 
presiding.  Bill  dismissed  for  want  of  eciuity;  appeal  by  complainants. 
Heard  in  this  court  at  the  May  term,  1899.  Reversed  and  remanded. 
Opinion  filed  September  ^,  1899. 

Henry  C.  Withers,  attorney  for  appellants. 

A  surety  after  the  debt  has  become  due,  may  without 
making  payment  himself,  come  into  a  court  of  equity  and 
compel  the  principal  to  pay  the  debt.  Hale  v.  Wetmore,  4 
Ohio  St.  600;  Tankersly  v.  Anderson,  i  Desaus.  Eq.  (S.  C.) 

He  stands  in  the  position  of  an  equitable  assignee  and 
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may  use  the  remedies  of  a  creditor  at  his  own  risk  and  cost. 
He  may  accordingly  iBIe  a  bill  against  the  principal  to  com- 
pel him  to  pay  the  debt  at  maturity  and  make  the  creditor 
a  party.     Moore  v.  TopliflF  et  al.,  107  111.  249. 

Thomas  Henshaw,  Free  P.  Morris,  Frank  L.  Hooper, 
attorneys  for  appellee,  contended  that  a  surety  can  not  call 
upon  his  CO  surety  for  contribution,  nor  can  a  surety  insist 
that  a  trust  deed  or  mortgage  also  given  by  the  principal  to 
secure  the  debt  be  foreclosed,  and  the  money  paid  to  him 
without  having  paid  the  debt,  or  been  in  any  way  damni- 
fied. He  has  no  right  of  recovery  either  at  law  or  in 
equity  until  he  has  discharged  the  debt.  A  mere  surety  or 
person  ultimately  liable  can  not  sue  and  recover  until  he  has 
paid  the  debt,  or  in  some  manner  has  been  damnified. 
Darst  V.  Bates  et  al.,  61  HI.  439,  446;  Conwell  et  al.  v.  Mc- 
Cowan,  53  111.  363;  Stevens  v.  Hurlburt,  25  HI.  App.  124. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellants  filed  their  bill  in  equity  against  appellee  to 
enjoin  the  collection  of  a  judgment  at  law  for  $287.41 
against  the  appellants,  in  favor  of  John  S.  Sheldon  for  use 
of  appellee,  and  which  was  obtained  by  confession  upon  a 
warrant  of  attorney  for  such  purpose  in  the  Circuit  Court 
of  Greene  County.  A  temporary  injunction  was  issued,  but 
upon  demurrer  to  the  bill  it  was  sustained  by  the  court,  the 
bill  dismissed  for  want  of  equity  and  the  injunction  dis- 
solved, from  which  decree  this  appeal  is  prosecuted,  the 
Circuit  Court  having  ordered  the  injunction  continued  in 
force  pending  such  appeal. 

It  appears  from  the  bill  that  appeilant  Anna  Keach,  who 
is  the  principal  maker  of  the  note  upon  which  the  judgment 
was  obtained,  and  John  S.  Sheldon,  were  corsureties  upon 
the  official  bond  of  Samuel  N.  Hathaway  as  school  treas- 
urer of  township  10,  range  14,  Greene  county.  Hathaway 
loaned  or  deposited  with  Sheldon,  who  was  a  banker  at 
Loda,  111.,  $2,300  of  the  school  fund  without  security  from 
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bim  therefor,  after  which  Sheldon,  being  insolvent,  made 
an  assis:nment  for  the  benefit  of  creditors  and  absconded. 
Hathaway  is  also  insolvent.  Anna  C.  Keach,  the  principal 
maker  of  the  note,  is  solvent,  and  by  reason  of  the  default 
of  Sheldon  and  Hathaway,  although  she  has  as  yet  paid 
nothing,  she  will  be  compelled  to  pay  upon  her  liability  as 
surety  upon  the  bond  of  the  school  treasurer  a  sum  of 
money  in  excess  of  the  judgment  sought  to  be  enjoined,  not- 
withstanding a  mortgage  given  by  Sheldon  to  the  trustees 
of  schools  contemporaneously  with  the  assignment. 

The  points  insisted  upon  by  counsel  for  appellee  by  which 
they  seek  to  support  the  decree  of  the  Circuit  Court,  may  be 
stated  in  effect  to  be  that  no  equity  is  disclosed  by  the  bill 
and  that  the  verification  thereof  is  too  indefinite  and  uncer- 
tain to  support  an  injunction.  It  is  insisted  in  support  of 
the  decree  that  appellant's  remedy  at  law  was  adequate  and 
that  it  should  be  first  resorted  to,  or  at  all  events  until  the 
surety  has  paid  the  debt  no  right  exists  to  maintain  the 
present  bill.  The  demurrer  admits  the  facts  stated  in  the 
bill  that  are  well  pleaded,  which  appear  substantially  as 
we  have  above  recited  them,  and  when  properly  considered 
make  a  case  merely  of  one  surety  against  another  for  con- 
*tribution,  which,  from  the  earliest  time,  has  been  regarded 
as  matter  of  equity  jurisdiction.  Originally,  it  seems  to 
have  been  questioned,  whether  contribution  between  sure- 
ties, unless  founded  upon  some  positive  contract  between 
them^  incurring  such  liability,  was  a  matter  capable  of  being 
enforceil  at  law.  But  there  is  now  no  doubt  that  it  may 
ba  enforced  at  law,  as  well  as  in  equity,  although  no  such 
contract  exists.  But  still  the  jurisdiction  now  assumed  in 
courts  of  law  upon  this  subject,  in  no  manner  affects  that 
originally  and  irtfrinsicaUy  belonging  to  equity.  (Story,  Eq. 
Jur.,  Vol.  j.  Sees.  495,  496.)  Neither  is  it  a  necessary  incident 
to  the  jurisdiction  in  equity,  nor  the  right  of  the  surety  to 
resort  thereto  for  his  remedy,  that  he  first  pay  the  debt,  but 
may  without  making  such  payment  himself,  come  into  court 
and  compel  the  principal  to  pay  the  debt.  Moore  v.  Top- 
liff,  107  111.  249,  and  cases  cited.    Indeed  there  are  many 
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cases  in  which  the  relief  is  more  complete  and  effectual  in 
equity  than  it  can  be  at  law,  and  such  is  the  case  we  are 
considering;  for  it  is  easy  to  see  that  under  the  facts  stated 
there  is  no  adequate  remedy  at  law.  Sheldon  and  Hathaway 
are  both  insolvent,  and  the  only  available  assets  can  be 
reached  exclusively  by  means  of  equity  procedure,  namely, 
the  money  in  the  hands  of  appellant  Anna  C.  Keach,  with 
which  to  pay  the  judgment  obtained  against  her  at  law. 
When  the  proper  relief  shall  be  granted  by  a  court  of  equity, 
the  judgment  will  be  as  efifectually  paid  as  if  collected  by 
process  of  execution,  the  diflference  being  that  equity  will 
direct  its  application  where  it  equitably  belongs,  toward 
the  extinguishment  of  the  debt  due  to  the  school  fund  for 
which  Sheldon  is  equitably  liable  to  appellants.-  The  money 
being  in  her  own  hands  and  appellant  having  no  legal  de- 
fense to  the  suit  or  judgment  at  law,  in  a  sense  has  an  equi- 
table lien  upon  it  to  the  extent  of  having  it  applied  in  equity 
to  the  payment  of  the  amount  due  to  the  school  fund.  We 
are  therefore  of  the  opinion  there  is  equity  upon  the  face  of 
the  bill,  and  it  was  error  to  sustain  the  demurrer  to  it. 

The  objection  taken  by  appellee  to  the  imperfect  verifi- 
cation of  the  bill  possesses  no  merit.  Bj' demurring  to 
the  bill  he  admitted  the  facts,  and  it  thereby  was  not 
important  whether  any  affidavit  was  attached  to  the  bill 
or  not.  Where  is  the  necessitv  or  use  of  verification  of 
the  facts  by  oath  or  affirmation,  when  such  facts  have  been 
admitted  by  the  adverse  party  upon  the  records  of  the  court  ? 
Clearly  appellee  waived,  by  demurrer,  his  objection  in  this 
respect. 

For  the  error  indicated  the  decree  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded  to  that  court  for 
further  proceedings  not  inconsistent  with  the  views  herein 
expressed.    Decree  reversed  and  remanded. 
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Robert  L.  Walston  and    E.  L.  Pegram  t.  Henry  lY. 

Denny. 

1.  Tender — Effect  of  Acceptances—Where  a  tender  is  made  upon 
terms  and  accepted,  the  person  accepting  it  binds  himself  by  the  terms 
annexed  to  it,  and  is  estopped  from  thereafter  claiming  that  he  did  not 
accept  it  upon  the  terms  proposed. 

Assninpsit,  for  work  and  labor.  Trial  in  the  Circuit  Court  of  Macon 
County;  the  Hon.  Edward  P.  Vail.  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
May  term,  1899.  Reversed  and  remanded.  Opinion  filed  September  20, 
1899. 

J.  M.  Gray,  attorney  for  appellants. 
Leforoee  &  Lee,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  brought  this  suit  against  appellants  before  a 
justice  of  the  peace,  claiming  compensation  for  the  labor  of 
removing  bricks  from  kilns  and  for  filling  and  smoothing 
the  place  of  the  kilns  upon  the  farm  of  appellant  Walston. 
The  suit  was  appealed  to  the  Circuit  Court,  where  a  trial  by 
jur}'  resulted  in  a  verdict  and  judgment  against  appellants 
for  $58  and  costs,  from  which  they  appeal  to  this  court.  The 
errors  mostly  urged  uj)on  our  attention,  for  which  a  reversal 
of  the  judgment  is  sought,  are  that  the  verdict  and  judg- 
ment are  not  supported  by  the  evidence,  and  that  the  court 
in  its  ins.tructions  misdirected  the  jury. 

Appellant  Walston  purchased  a  farm  of  Cavenaugh,  upon 
which  were  kilns  of  brick,  sold  by  the  latter  to  appellant 
Pegram.  It  being  understood  by  the  parties  interested  that 
Pegram  was  to  remove  the  brick  from  the  kilns,  appellant 
Walston  employed  appellee  to  fill  the  holes  from  which 
clay  had  been  taken,  and  also  the  places  of  the  kilns  after 
the  brick  should  be  removed  by  Pegram  for  a  compensation 
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of  $75.  This  was  in  the  fall  of  1 896.  Pegram  being  unable 
to  dispose  of  his  brick  advantageously  as  soon  as  was 
expected,  requested  Walston  to  permit  them  to  remain  in 
the  kilns  for  such  reasonable  time  as  might  enable  him  to 
dispose  of  them  by  sale,  in  consideration  of  which  he, 
Pegram,  would  have  the  holes  where  the  kilns  stood  filled 
as  soon  as  the  bricks  were  removed;  whereupon,  in  the  spring 
of  1897,  appellee  performed  his  contract  with  Walston  with 
the  exception  of  that  part  of  the  work  undertaken  by 
Pegram,  and  for  which  Walston'paid  him  the  full  contract 
price  of  $75.  There  was  much  more  delay  by  Pegram  in 
removing  the  brick  kilns  than  Walston  expected.  It 
appears  also  from  the  evidence  that  Pegram  had  employed 
appellee  to  do  the  remaining  work,  and,  as  contended  by  the 
former,  for  $15,  although  much  of  the  controversy  is  cen- 
tered around  this  question.  Walston,  becoming  impatient, 
urged  both  Pegram  and  appellee  to  hasten  the  work,  but  it 
was  not  finished  until  the  spring  of  1898,  and  at  that  time 
appellee  demanded  of  Pegram  $75  for  his  labor,  and  upon 
refusal  he  made  the  same  demand  upon  Walston,  who  like- 
wise refused,  for  the  assigned  reason  that  Pegram  was 
alone  liable  for  the  work,  and  thereupon  this  suit  was  com- 
menced. 

At  the  trial  before  the  justice  of  the  peace,  Pegram  tendered 
to  appellee  $15  and  all  costs  accrued  to  that  time,  which 
tender  was  refused  when  offered  personally  to  appellee  and 
his  attorney.  Appellant  Pegram  then  deposited  the  tender 
with  the  justice  of  the  peace,  who  placed  it  upon  his  desk, 
whereupon  the  attorney  for  appellee,  without  the  leave  of 
the  court  or  consent  of  Pegram,  but  against  the  objection  of 
both,  took  the  money  tendered,  still  on  the  desk  of  the 
justice  of  the  peace,  and  then  gave  it  to  appellee,  who,  con- 
cerning this  incident,  testified : 

"  I  heard  a  tender  being  made  by  the  defendants  for  the 
monej'  they  claimed  was  due,  and  I  accepted  it.  The  tender 
was  a  settlement  in  full,  but  we  did  not  accept  it  that  way. 
The  defendants  refused  to  tender  it  any  other  way  except  as 
a  tender  in  full  and  turned  it  over  to  the  justice  of  the  peace, 
Shorb.    My  attorney  took  it  from  him  and  I  have  got  it 
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still,  and  refuse  to  give  it  back,  and  for  that  reason  Shorb 
dismissed  the  case  and  I  appealed." 

The  court,  in  its  instructions  to  the  jury,  submitted  an  issue 
of  fact  to  them  concerning  this  tender,  and  thereby  directed 
them  that  if  they  believe  from  the  evidence  that  the  tender 
was  only  accepted  by  the  plaintiff  as  a  payment  on  his 
account,  this  would  not  bar  his  right  of  recovery  between 
the  sum  tendered  and  the  reasonable  value  of  his  services,  to 
which  appellants  excepted. 

We  do  not  question  that  by  the  weight  of  all  the  author- 
ities this  instruction  states  the  law  correctly,  but  as  applied 
to  this  case  it  is  an  abstract  question  merely.  Here  there 
was  no  evidence  upon  which  to  base  the  instruction  and  no 
issue  of  that  nature  to  be  submitted  to  the  jury.  The  testi- 
mony of  appellee  was  to  the  effect  the  tender  was  accepted, 
and  under  the  circumstances  of  its  acceptance  it  was  not  in 
his  power  to  change  the  terms  upon  which  the  tender  was 
made  without  the  consent  or  acquiescence  of  the  person  mak- 
ing it,  and  the  evidence  is  conclusive  that  appellants  neither 
consented  to  or  acquiesced  in  any  modification  of  the -terms 
annexed  to  the  tender.  One  of  the  reasons  for  the  rule  of 
law  permitting  a  tender  in  such  cases  is  that  an  end  may  be 
put  to  litigation.  If,  as  in  this  case,  after  tender  has  been 
personally  made  and  refused,  and  the  money  deposited  with 
the  court,  as  the  law  directs,  in  order  that  such  tender  mav 
be  kept  good,  the  opposite  party  may  be  tolerated  to  appro- 
priate the  tender  upon  its  own  terms,  against  the  authority 
of  the  court  and  the  consent  of  his  adversary,  little  encour- 
agement would  be  afforded  to  litigants  to  avoid  litigation  by 
this  method.  We  are  of  the  opinion,  if  necessary  to  prevent 
a  party  from  taking  such  advantage  of  an  unwarrantable  act 
of  this  nature,  that  the  doctrine  of  estoppel  might  well  be 
invoked,  to  prohibit  him  from  thereafter  claiming  that  he 
did  not  accept  the  tender  upon  the  terms  proposed.  We  are 
therefore  of  the  opinion  that  appellee,  in  the  acceptance  of 
the  tender  in  the  manner  he  did,  thereby  bound  himself  to 
the  terms  annexed  to  it. 

Upon  an  examination  of  the  evidence  we  are  of  the  opin- 
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ion  it  fails  to  prove  by  a  preponderance  thereof  that  Pegram 
and  Walston  are  jointly  liable  for  the  claim  of  appellee  for 
the  work  performed  by  him.  The  clear  preponderance  is, 
we  think,  that  for  this  work  Pegram  alone  is  liable,  and  it 
was  error  to  render  a  joint  judgment  against  the  appellants. 
The  views  we  have  already  expressed  supersede  the 
necessity  of  considering  further  the  objections  urged  against 
the  instructions.  For  the  errors  indicated,  the  judgment  of 
the  Circuit  Court  will  be  reversed  and  the  cause  remanded 
to  that  court,  and,  because  of  the  acceptance  of  the  tender, 
with  directions  to  dismiss  the  suit.  Reversed  and  cause 
remanded. 


George  Peck  t.  Robert  Logsdon  et  al. 

1.  Chattel  Mortoaoes— JS^ec^  of  a  Failure  to  State  When  the  Note 
Secured  Becomes  Due, — ^The  failure  of  a  chattel  mortgage  to  state  when 
the  note  secured  by  it  becomes  due  does  not  render  the  mortgage 
fraudulent  and  void,  per  8e«  as  to  third  persons. 

Beplevln.— Trial  in  the  Circuit  Court  of  Montgomery  County;  the 
Hon.  William  M.  Farmer,  Judge,  presiding.  Finding  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  May 
term,  1899.    Affirmed.    Opinion  filed  September  20,  1899. 

Lane  &  Cooper,  Budd  &  Sattoast,  attorneys  for  jy>pel- 
lant. 

A  chattel  mortgage  should  state  particularly  the  time  of 
the  maturity  of  the  debt  thereby  secured.  Jones  v.  Noel, 
38  111.  App.  274;  139  111.  377.  Where  no  time  of  payment 
is  specified  in  a  note  it  is  payable  immediately.  Herrick  v. 
Bennett,  8  Johns.  (N.  T.)  374;  Thompson  v.  Ketcham,  Id. 
192;  Battenhauser  v.  Bullock,  11  111.  App.  673;  Bergman  v. 
Bogda,  46  111.  App.  356. 

ZiNK,  Jett  &  Kinder,  attorneys  for  appellees. 
It  is  only  necessary,  in  any  such  case,  that  the  mortgage 
debt  should  be  described  with  such  certainty  as  to  enable 


Third  District— May  Term,  1899.         421 

Peck  V.  Logsdpn. 

sabsequent  creditors  and  purchasers  to  ascertain,  either  from 
the  condition  of  the  deed  or  inquiry  aliunde^  the  extent  of 
the  incumbrance.  Such  inquiry  would  have  brought  into 
view  the  acknowledgment  or  receipt  of  Benson,  made  in 
writing  at  the  time  the  note  and  mortgage  were  executed, 
to  the  effect  that  they  held  this  note  and  mortgage  as  col- 
lateral security  for  indebtedness  then  existing,  or  which 
might  thereafter  accrue.    Speer  v.  Skinner,  35  111.  295. 

Descriptions  in  chattel  mortgages  are  to  be  applied  and 
interpreted  in  the  light  of  the  facts  and  circumstances 
known  to  the  parties  at  the  time  the  mortgage  was  made; 
and  subsequent  purchasers  must  learn  these  facts  so  as  to 
place  themselves  in  the  same  position  as  the  original  par- 
ties.   Cobbey  on  Chattel  Mortgages,  Sec.  155. 

If  the  means  of  ascertaining  the  extent  of  the  lien  are 
pointed  out  in  the  mortgage,  it  is  enough.  Allen  v.  La- 
throp,  46  Ga.  133. 

Me.  Justice  Bcrhoughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  commenced  and  tried  in 
the  Circuit  Court  of  Montgomery  County,  in  which  the 
appellees,  as  plaintiffs,  recovered  a  judgment  against  the 
appellant,  a  constable,  for  certain  personal  property  tjiat 
had  been  mortgaged  to  them  by  Charles  M.  Pendman,  and 
which  had  been  seized  by  the  appellant  under  an  execution 
in  his  hands  against  Pendman. 

A  jury  being  waived,  the  case  was  tried  by  the  court 
upon  a  stipulation  as  to  the  facts,  and  the  court  by  the  judg- 
ment, sustained  the  mortgage,  the  reversal  of  which  causes 
the  appellant  to  prosecute  this  appeal. 

The  stipulation  shows  that  on  February  24,  1898,  appel- 
lees became  sureties  for  Pendman  upon  a  note  to  Eobert 
Fizzell  for  $450,  due  in  one  year,  with  seven  per  cent  inter- 
est; and  to  indemnify  the  appellants  as  such  securities,  the 
chattel  mortgage  was  given.  The  mortgage  recites  the 
date  of  the  note,  the  amount,  to  whom  given,  by  whom 
executed,  and  for  what  purpose,  but  fails  to  recite  the  time 
when  the  note  the  mortgage  was  given  to  secure  becomes 


422  Appellate  Courts  of  Illinois. 

Vol.  84.]  Peck  v.  Logsdon. 

dae,  and  because  of  this  circumstance  it  is  contended  by 
the  appellant,  that  the  mortgage,  as  against  the  creditors 
of  the  mortgagor,  is  void,  and  this  is  the  only  question  in 
the  case  presented  to  us  for  decision. 

In  the  case  of  Silvis  v.  Aultman  &  Co.,  141  111.  632,  it 
was  held  that  under  our  chattel  mortgage  act  of  1874,  as 
amended  in  1887  (which  provides  that  a  chattel  mortgage 
should  be  "  valid  from  the  time  it  is  filed  for  record  until 
the  maturity  of  the  entire  debt  or  obligation,  provided  such 
time  shall  not  exceed  two  years),"  a  chattel  mortgage  secur- 
ing a  note  or  other  debt  or  obligation  maturing  more  than 
two  years  after  the  mortgage  was  filed  for  record,  was 
void;  but  by  the  further  amendment  of  that  act,  made  in 
1891  (which  provides  that  "  such  mortgage  ♦  ♦  *  shall 
thereupon,  if  honafde^  be  good  and  valid  ♦  ♦  ♦  until 
the  maturity  of  the  entire  debt  or  obligation;  provided  such 
time  shall  not  exceed  two  years,  *  *  ♦  unless  within 
thirty  days  next^  preceding  the  expiration  of  such  two 
years  *  *  *  the  nxortgagor  and  mortgagee  shall  file 
for  record  in  the  office  of  the  recorder,  *  *  *  also  with 
the  justice  of  the  peace,  *  *  *  an  affidavit  setting  forth 
particularly  the  interest  which  the  mortgagee  has,  by 
virtue  of  such  mortgage,  in  the  property  therein  mentioned; 
and  if  such  mortgage  is  for  the  payment  of  money,  the 
amount  remaining  unpaid  thereon,  and  the  time  when  the 
same  will  become  due,  *  *  *  which  affidavit  shall  be 
recorded,  *  *  *  and  thereupon  the  mortgage  lien  orig- 
inally acquired  shall  be  continued  and  extended  for  and 
during  the  term  of  two  years  from  the  filing  of  such  affi- 
davit, or  until  the  maturity  of  the  indebtedness  or  exten- 
sion thereof  secured  by  said  mortgage;  provided  such  time 
shall  not  exceed  two  years  from  the  date  of  filing  such 
affidavit "),  a  chattel  mortgage  is  valid  which  secures  an 
indebtedness  due  after  the  expiration  of  two  years  from  the 
time  such  mortgage  is  filed  for  record,  its  validity  after  two 
years  depending  only  upon  filing  the  required  affidavit 
within  thirty  days  next  preceding  the  expiration  of  that 
period,  as  expressly  held  in  Kaller  v.  Robinson  &  Co.,  163 
111.  458. 
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The  precise  question  involved  in  the  case  at  bar  has  not 
been  yet  decided  in  this  State,  so  far  as  we  are  advised; 
but  we  are  of  the  opinion  that  inasmuch  as  the  stipula- 
tion in  this  case  shows  that  the  note  to  Fizzell,  described 
in  the  mortgagee  as  being  secured  by  it,  was  due  in  one  year 
after  its  date,  being  the  same  date  as  the  mortgage,  and 
was  not  due  when  the  property  in  question  was  seized 
under  the  execution,  we  are  unable  to  see  that  the  credit- 
ors of  Pendraan  were  in  any  way  prejudiced  by  the  failure 
of  the  mortgage  to  recite  the  time  of  maturity  of  the  note, 
because,  under  our  statute  governing  chattel  mortgages  as 
-it  now  reads,  it  is  possible  for  a  mortgage  to  be  valid  for 
two  years  after  it  is  filed  for  record  although  the  note 
secured  thereby  matures  more  than  two  years  after  the  date 
of  filing  the  same,  for  which  reason  the  mortgage  in  ques- 
tion, in  the  form  written,  was  sufficient  to  put  the  creditors 
of  the  mortgagor  upon  inquiry;  and  had  appellant,  or  the 
execution  creditor,  inquired  of  the  parties  to  the  mortgage, 
or  of  Fizzell,  the  holder  of  the  ,note,  before  seizing  the 
property,  they  could  have  ascertained  when  the  note 
secured  by  this  mortgage  was  due;  and  that  it  was  not  due 
when  the  property  was  levied  upon. 

The  chattel  mortgage  disclosed  the  real  nature  of  the 
transaction  of  the  parties  thereto,  except  the  time  when 
the  note  to  Fizzell  matured,  and  this  failure  was  not  such 
as  could  enable  the  parties  thereto  to  perpetrate  any  fraud 
upon  the  creditors  of,  or  subsequent  purchasers  from,  Pend- 
man,  since  Fizzeli's  relation  to  the  transaction  was  such 
that  neither  he  nor  the  mortgagor  could  profit  by  either 
withholding  the  time  of  the  maturity  of  the  note  or  by 
substituting  any  other  indebtedness  than  the  note  to  Fizzell 
for  $^50,  because  the  amount  of  the  note,  its  date,  to  whom 
given,  and  the  rate  of  interest  it  bore,  were  fully  stated  in 
the  mortgage. 

In  the  case  of  Kaysing  v.  Hughes,  64  111.  123,  it  was  held 
that  where  the  consideration  first  mentioned  in  a  chattel 
mortgage  is  larger  than  the  debt  afterward  accurately 
described,  and  to  secure  which  the  mortgage  was  given, 
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the  debt  described  as  being  secured  p^overned,  and  such  dis- 
crepancy did  not  render  the  mortgage  fraudulent  and  void 
per  66  as  to  third  persons;  that  the  amount  the  parties  in- 
tended to  secure  must  be  ascertained  from  the  condition 
in  the  mortgage;  and  even  if  this  amount  were  for  a  sum 
larger  than  was  actually  due,  the  mortgage  would  not  be 
absolutely  void,  but  the  fact  would  still  be  subject  to  ex- 
planation. 

In  the  case  of  Farrar  v.  Payne  et  al.,  73  111.  82,  it  was 
held  that  where  a  deed  of  trust  upon  real  estate  did  not 
mention  the  time  of  payment  of  the  note  secured  thereby, 
that  did  not  render  the  deed  of  trust  void  as  against  sub- 
sequent purchasers  of  the  equity  of  redemption,  as  they 
could  have  ascertained,  if  nee<led,  when  it  was  due  by 
resort  to  the  holder  of  the  note  secured  thereby. 

In  the  case  of  Pease  v.  L.  Fish  Furniture  Co.,  176  111. 
220,  where  the  justice  of  the  peace,  before  whom  two  chattel 
mortgages  were  acknowledged,  in  making  the  entry  of  the 
same  upon  his  docket,  gave  the  name  of  the  mortgagee  in 
each  as  L.  Fish,  when  in  fact  the  two  mortgages  were 
given  to  L.  Fish  Furniture  Company,  and  also  some  of  the 
mortgaged  property  was  not  correctly  described  by  the 
justice  in  the  entry  on  his  docket,  it  was  held  that  it  was 
the  duty  of  the  justice  to  enter  upon  his  docket  substan- 
tially the  names  of  the  mortgagor  and  mortgagee,  and  a 
description  of  the  property  contained  in  the  mortgages; 
but  there  was  here  no  such  failure  to  comply  with  the' 
statute  as  would  invalidate  the  mortgages,  because  the 
object  of  the  statute  in  requiring  such  entry  to  be  made, 
was  to  afford  notice  to  such  persons  as  might  prefer  to 
examine  the  docket  of  the  justice,  wiihin  their  township, 
in  preference  to  going  to  the  county  records;  and,  as  the 
entry  made  by  the  justice  showed  clearly  the  name  of  the 
mortgagor,  amount  of  the  indebtedness  secured  by  the 
two  mortgages,  and  a  substantial  list  of  the  property  mort- 
gaged, it  was  ample  to  notify  persons  who  might  desire  to 
give  the  mortgagor  credit,  or  to  buy  property  from  him, 
that  he  had  mortgaged  his  property;  hence  the  mortgages 
were  valid  liens  upon  the  property  as  against  third  persons. 
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In  the  case  of  Gilbert  v.  Nat.  Cash  Register  Co.,  176  111. 
288,  where  the  justice  of  the  peace,  in  taking  the  acknowledg- 
ment omitted  the  name  of  the  county  where  the  acknowl- 
edgment was  taken — but  after  the  signature  of  the  justice, 
designated  himself  as  "justice  of  the  peace,  town  of  South 
Chicago,"  and  in  the  caption  which  preceded  the  acknowl- 
edgment, was  "  State  of  Illinois, County,  ss." — it  was 

held  that  the  mere  omission  of  the  name  of  the  county  in 
the  caption  did  not  make  the  acknowledgment  so  insuffi- 
cient as  to  invalidate  the  tnortgagee's  lien  upon  the 
property  as  against  a  levy  upon  the  same  by  a  judgment 
creditor  of  the  mortgagor,  because  the  court  would  take 
judicial  notice  from  the  signature  of  the  justice  and  the 
addition  of  the  words  thereto,  as  above  stated,  that  he  was 
a  justice  of  the  peace  of  the  town  of  South  Chicago, 
which  was  in  Cook  county. 

It  is  therefore  plain,  we  think,  that  while  a  chattel 
mortgage  is  a  creature  of  the  statute,  and  is  in  derogation 
of  the  common  law,  and  when  a  mortgagee  of  goods  and 
chattels  seeks  to  acquire  a  valid  lien  upon  the  same,  he 
should  see  to  it  that  the  statutory  requirements  pertaining 
to  such  instruments  are  fully  complied  with,  so  that  cred- 
itors and  subsequent  purchasers  of  such  property  from  the 
mortgagor,  may  have  proper  notice,  so  that  no  frauds  can 
be  perpetrated  by  the  mortgagor  or  mortgagee  upon  them; 
3^et,  in  the  a.bsence  of  the  statute  expressly  requiring  that 
the  time  of  the  maturity  of  the  note  or  indebtedness 
secured  by  chattel  mortgage  should  be  stated  in  such  mort- 
gage, we  do  not  feel  constrained  to  hold  that  it  must  be  so 
stated  in  order  that  such  mortgage  shall  be  a  valid  lien  for 
the  note  or  indebtedness  secured  thereby  as  against  third 
parties;  and  we  think  a  proper  construction  of  our  statute 
governing  chattel  mortgages,  and  the  decisions  of  our 
Supreme  Court  above  referred  to,  warrant  this  conclusion. 

Finding  no  reversible  error  in  the  proceeding  of  the  Cir- 
cuit Court,  we  affirm  its  judgment  in  this  case.  Judgment 
affirmed. 
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N.  Swander  y.  A.  J.  Wakefield. 

1.  AmMAiS— Running  at  Ijarge— Exceptions  to  the  General  Law. — 
By  Section  5,  Chapter  8  (Starr  &  Curtis'  Illinois  Statutes  Vol.  1,  p.  400), 
being  a  section  of  the  act  of  1805,  concerning  **  Animals,"  all  counties 
and  towns  having  in  force  local  regulations  restricting  animals  from 
running  at  large  are  expressly  excepted  from  the  operations  of  that  act. 

2.  Same — Ulien  Tovonship  Regulations  Gorem. —Where  a  township 
adopted  resolutions  prohibiting  cattle  and  other  animals  from  running 
at  large,  prior  to  1895,  such  resolutions  govern,  and  the  provisions  of  the 
act  of  1895  do  not  apply. 

Repleyin,  of  impounded  cattle.  Trial  in  the  Circuit  Court  of  Shelby 
County;  the  Hon.  Samuel  L.  Dwioht,  Judge,  presiding.  Finding  ana 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1899.     Affirmed.    Opinion  filed  September  20,  1899. 

Waltkb  C.  Heade:^,  attorney  for  appellant. 

9 

Thornton  Jk  Rao  an,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin,  tried  before  a  justice  of 
the  peace,  in  which  the  appellant  sought  to  recover  from 
the  appellee  six  head  of  cattle,  which  had  been  taken  up 
while  running  at  large  upon  the  highways  and  placed  in 
the  town  pound  by  appellee,  as  poundmaster  of  the  town 
of  Cold  Sprinor  in  Shelby  county. 

The  case  was  appealed  to  the  Circuit  Court,  where  a  jury 
was  waived  and  a  trial  had  by  the  court,  resulting  in  a  find- 
ing and  judgment  for  the  appellee,  and  directing  that  the 
appellant  pay  to  the  appellee  sixty  cents  or  return  the 
cattle. 

From  this  judgment  appellant  brings  the  case  (o  this 
court  by  appeal,  and  urges  us  to  reverse  that  judgment 
upon  the  grounds  that  under  the  provisions  of  the  act  of 
1895,  concerning  animals  running  at  large,  the  decisions  of 
our  courts  under  previous  'statutes,  and  the  resolutions  of 
the  town  of  Cold  Spring  in  force  at  the  time,  the  cattle 
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must  have  been  upon  the  highways  of  the  town  by  per- 
mission or  sufferance  of  the  owner  to  justify  their  being 
taken  up  by  the  poundmaster. 

The  evidence  shows  that  the  cattle  were  found  and  taken 
upbyappellee  upon  thehighway  and  impounded,and  that  the 
town  of  Cold  Spring  at  the  time,  and  for  several  years  prior 
thereto,  had  in  force  certain  resolutions,  regularly  adopted 
by  the  annual  town  meeting  in  1890,  which  provide  that 
whenever  cattle  are  found  running  at  large,  it  shall  be  the 
duty  of  the  poundmaster  to  cause  them  to  be  taken  to  the 
town  pound,  for  which  he  shall  be  allowed  a  fee  of  ten  cents 
for  each  head  of  cattle  so  impounded,  as  a  compensation  for 
his  services  in  taking  them  up. 

Sections  8,  9,  10  and  11,  Paragraph  40  of  Chapter  139, 
entitled  "  Township  Organization  "  (Starr  &  Curtis'  Illinois 
Statutes  1896,  Vol.  3,  p.  3927),  provide,  that  town  electors 
at  town  meetings  shall  have  power  to  regulate  and  restrain 
the  running  at  large  of  cattle;  to  establish  and  maintain 
pounds,  which  shall  be  under  the  care  of  the  poundmaster, 
to  elect  and  prescribe  the  duties  of  poundmaster,  and  to 
authorize  the  impounding  and  sale  of  cattle. 

By  Section  5,  Chapter  8  (Starr  &  Curtis'  Illinois  Statutes, 
Vol.  1,  p.  400),  being  a  section  of  the  act  of  1895  concern- 
ing "  Animals,"  all  counties  and  towns  having  in  force  local 
regulations  restraining  animals  from  running  at  large  are 
expressly  excepted  from  the  operations  of  that  act,  and  as 
the  town  of  Cold  Spring,  prior  to  1895,  adopted  its  resolu- 
tions prohibiting  cattle  and  other  animals  from  running  at 
large,  contrary  to  its  provisions,  its  resolutions  govern  in 
this<»se,  and  the  provisions  of  the  act  of  1895  do  not  apply. 

The  resolutions  made  it  the  imperative  duty  of  the  pound- 
master  to  impound  cattle  found  running  at  large  in  the  town, 
and  fixed  his  compensation  therefor  at  the  small  sum  of  ten 
cents  per  head,  but  they  do  not  provide  that  such  running 
at  large  must  be  with  the  owner's  permission  or  sufferance 
to  authorize  the  poundmaster  to  take  them  up. 

We  think  the  resolutions  were  authorized  for  the  mutual 
benefit  of  the  public  and  owners  of  cattle,  and  that  under 
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their  provisions  the  appellee,  as  poundraaster,  rightfully 
took  up  the  cattle  of  appellant  when  he  found  them  run- 
ning at  large  upon  the  highways  of  the  town,  although  they 
were  not  at  large  by  the  permission  or  sufferance  of  the 
appellant. 

The  evidence  shows  that  the  town  resolutions  also  pro- 
vide for  the  recovery,  from  the  owner  of  cattle  who  suffers 
them  to  run  at  large,  a  penalty  of  twenty-five  cents  per 
head,  which,  when  collected,  shall  be  paid  t>o  the  supervisor 
of  the  town;  this  case  does  not  involve  the  validity  of 
such  penalty,  but  only  the  requirement  to  pay  the  pound- 
master  the  compensation  for  taking  up  and  caring  for  the 
cattle  under  circumstances  which  confer  a  benefit  upon  the 
owner  and  the  public  alike,  and  which  is  a  wholesome  and 
valid  police  regulation. 

As  the  Circuit  Court  properly  found  the  issues  for  the 
appellee,  and  properly  applied  the  law  in  its  holdings  on  the 
propositions  submitted  to  it,  we  affirm  its  judgment.  Judg- 
ment affirmed. 


Charles  D.  Jones  t.  William  H.  Cline,  Adm'r^  etc. 

1.  Evidence — Statements  <Bf  Witnesses, — Conversations  taking  place 
between  witnesses  in  the  absence  of  the  party  to  be  bound  by  them  are 
not  admissible  over  the  objections  of  the  opposite  party.  The  only  way 
that  such  conversation  can  be  properly  admitted  as  evidence  is  by  way 
of  impeachment  after  the  proper  foundations  therefor  have  been  laid. 

2.  Same — Habits  of  a  Deceased  Person.— Testimony  concerning  the 
habits  of  the  deceased  in  **  not  going  much  in  debt  and  of  properly  pay- 
ing his  debts  **  is  not  admissible. 

Claim  In  Probate.— Trial  in  the  Circuit  of  McLean  County,  on 
appeal  from  the  County  Court;  the  Hon.  Colostin  D.  Myebs,  Judge, 
presiding.  Verdict  and  judgment  for  defendant;  appeal  by  plaintiffs. 
Heard,  in  this  court  at  the  May  term,  1899.  Reversed  and  remanded. 
Opinion  filed  September  20,  1899. 

John  E.  Pollock,  attorney  for  appellant. 
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Owen  &  Owbn  and  Welty  &  Sterling,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

Appellant  presented  as  a  claim  to  be  allowed  by  the 
County  Court  of  McLean  County  against  the  estate  of 
appellee's  intestate,  being  administered  there,  a  promissory 
note  for  $850.50,  purporting  to  be  signed  by  tbe  decedent, 
dated  July  16, 1896,  payable  one  year  after  date  to  the 
order  of  appellant,  with  interest  from  date,  at  the  rate  of 
six  per  cent  per  annum.  The  County  Court,  after  trial 
without  a  jury,  found  against  the  appellant,  who  appealed 
to  the  Circuit  Court  of  that  county,  where  a  trial  was  had 
by  jury,  resulting  in  a  verdict  and  judgment  against  him. 
He  now  prosecutes  an  appeal  to  this  court  and  urges  us  to 
reverse  that  judgment  on  the  grounds  (1)  that  the  Circuit 
Court  admitted  improper  evidence  for  the  appellee,  and  (2) 
improperly  ruled  on  the  instructions  to  the  jury. 

The  evidence  claimed  to  have  been  improperly  admitted 
was  certain  conversations  which  took  place  between  the 
witnesses  Dr.  J.  F.  Jones  and  Judge  R.  A.  Russell,  in  the 
absence  of  the  appellant,  in  which  the  doctor  said  that  the 
deceased  did  not  owe  anything  when  he  died,  and  made 
other  statements  concerning  the  financial  condition  of  the 
deceased  in  his  lifetime  and  his  estate  after  his  death. 

As  the  doctor  was  not  a  party  to  the  record,  nor  was 
shown  to  have  been  interested  in  the  decedent's  estate,  it 
was  improper  to  admit  in  evidence  over  the  objections  of 
the  appellant,  such  conversations.  The  only  way  that 
statements  made  by  the  witness,  Dr.  Jones,  could  be  prop- 
erly admitted  as  evidence  against  the  appellant  was  by  way 
of  impeachment,  and  after  the  proper  foundations  there- 
for had  been  laid.  This,  the  record  shows,  was  not  done, 
hence  the  evidence  was  improperly  admitted. 

It  also  appears  that,  over  the  objections  of  the  appellant, 
the  court  permitted  the  appellee  to  show  that  the  deceased 
was  a  man  of  considerable  means  when  he  died,  was  not 
in  the  habit  of  going   into    debt,  and  always  paid  his 
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debts  promptly,  which  the  appellant  insists  was  prejudicial 
error. 

Appellee  contends  that  the  court  was  justified  in  admit- 
ting it  under  the  doctrine  announced  in  Thorpe  v.  <Toewey, 
85  111.  611. 

In  the  Thorpe  case  it  appears  that  the  note  in  question 
was  past  due  about  fifteen  years  before  the  death  of  the 
decedent  in  that  case,  and  it  was  held  that  it  was  proper  to 
show  the  decedent  to  be  a  roan  of  abundant  means  when 
his  note  matured,  and  that  he  was  habitually  prompt  in  the 
payment  of  his  debts,  as  circumstances  to  show  that 
deceased  would  most  likely  have  paid  his  note,  if  genuine, 
long  before  he  died. 

But,  in  the  case  at  bar,  the  evidence  shows  that  John 
Sharp  died  October  19,  1897,  and  the  note  in  question, 
dated  July  15,  1896,  was  due  July  17, 1897,  and  that  appel- 
lant, the  payee  thereof,  was  a  near  and  intimate  neighbor  of 
decedent;  therefore  it  is  not  unreasonable  to  believe  that, 
even  if  the  decedent  was  habitually  prompt  in  paying  his 
debts,  yet  under  such  circumstances  he  might  have  permit- 
ted his  note  to  remain  unpaid  from  its  maturity,  on  July  15, 
1897,  to  October  19,  1897,  the  date  of  his  death. 

The  admission  of  this  evidence,  we  think,  was  well  cal- 
culated to  prejudice  the  appellant's  contention  that  the  note 
was  genuine,  and  give  color  to  the  defense  that  it  was  a 
forgery. 

Hence,  we  think  the  Circuit  Court  committed  prejudicial 
error  when  it  admitted  in  evidence  the  conversations  above 
referred  to,  and  the  testimony  concerning  the  habits  of 
the  deceased  in  not  going  much  in  debt  and  of  promptly 
paying  bis  debts. 

We  find  no  reversible  error  in  the  rulings  of  the  court 
on  the  instructions  to  the  jury,  but  for  the  error  in  admit- 
ting the  improper  testimon}^  above  indicated,  we  reverse 
the  judgment  appealed  from  and  remand  the  case  to  the 
Circuit  Court  for  another  trial.    Ileversed  and  remanded. 
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Lon  Ellen  J.  Peterson^  Oliver  G.  Wysong^  administrator 
de  bonis  non  with  the  will  annexed,  of  Jacob  Abbott 
and  Beulah  C.  Abbott^  Walter  T.  Abbott  and  Ralph 
W.  Abbott  minors^  by  their  guardian,  t.  William 
Abbott^  a  minor^  by  his  guardian. 

1.  ''Subrogation— Upon  Residuary  Estate.— The  devisee  of  a  life 
estate  is  entitled  to  be  reimbursed  from  the  residuary  real  estate  of  the 
testator  for  the  amount  of  a  debt  owing  by  the  testator  when  he  died, 
and  which  was  paid  by  selling  the  real  estate  specifically  devised  to  him. 

2.  Same — Poioers  of  Courts  of  Equity,—A  court  of  equity  has  juris- 
diction to  subrogate  the  devisee  of  a  life  estate  which  has  been  sold 
under  a  mortgage  given  by  the  testator  in  his  lifetime  and  securing  his 
debt,  to  a  lien  upon  the  residuary  real  estate,  in  the  absence  of  sufficient 
personal  property  belonging  to  the  estate. 

Bill  to  Reimburse  a  DeTisee.— Trial  in  the  Circuit  Court  of  Fulton 
County;  the  Hon.  John  A.  Gray,  Judge,  presiding.  Decree  for  com- 
plainant; appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1809.    Affirmed.    Opinion  filed  September  20,  1899. 

Chipesfield,  Grant  &  Chiperfield,  attorneys  for  appel- 
lants. 

'^  Where  purely  legal  titles  are  involved  and  no  other 
relief  is  sought,  a  court  of  equity  will  not  assume  jurisdic- 
tion tx>  construe  the  will,  but  will  remit  the  parties  to  their 
remedy  at  law,"    Whitman  v.  Fisher,  74  111.  147,  155. 

H.  W.  Masters  and  D.  Abbott,  attorneys  for  appellee. 

There  being  no  personal  property  to  pay  the  debts  of 
said  estate,  the  same  became  a  charge  upon  the  residuary 
estate.  Heslop  v.  Gatton,  Exr.,  71  111.  528;  Brooks  v. 
Brooks,  65  111.  App.  326;  Keid  v.  Corrigan,  143  111.  402. 

The  appellants  having  failed  and  refused  to  pay  the  Culton 
debt,  and  appellee's  legacy  having  been  sold  to  pay  same,' 
he  is  subrogated  to  right  to  recover  from  said  estate  and 
residuary  legatees.  1  Story's  Eq.  Jur.,  Sec.  633,  642  and 
643;  Eedfield,  Law  of  Wills,  part  2d,  857;  Constant  v.  Mat- 
teson,  22  111.  556;  Meyer  v.  Mintonye,  106  111.  414, 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  filed  in  the  Circuit  Court  of 
Fulton  County  by  the  appellee,  a  minor,  b}^  his  guardian, 
against  Lou  Ellen  J.  Peterson  (nee  Abbott),  the  widow  of 
Jacob  Abbott,  deceased,  Oliver  C.  Wysong,  administrator 
de  bonis  non  with  the  will  annexed,  of  the  estate  of  said 
deceased,  Beulah  C.  Abbott,  Walter  T.  Abbott,  Ealph  W. 
Abbott,  minors,  and  Charles  H.  Stanley,  their  guardian, 
who  together  constitute  the  appellants. 

The  appellee  is  the  devisee  of  a  life  estate  in  certain  real 
estate  specifically  given  him  by  the  will  of  his  father,  the 
said  Jacob  Abbott,  deceased;  and  the  appellants  Beulah, 
Walter  and  Ralph  Abbott,  are  the  devisees  of  the  residuary 
real  estate  mentioned  in  said  will,  subject  to  the  dower  and 
homestead  rights  therein  of  the  appellant,  Lou  Ellen  J. 
Peterson,  as  surviving  widow  of  the  testator,  and  the  appel- 
lant Oliver  C.  Wysong  is  the  administrator  c.  L  a.  of  the 
estate  of  the  testator. 

By  the  bill,  as  amended  by  leave  of  court,  the  appellee 
sought  to  be  reimbursed  from  the  residuary  real  estate 
given  in  the  will  of  his  father  to  the  appellants  Beulah, 
Walter  and  Kalph  Abbott,  for  the  amount  of  a  debt  of 
$879.76,  owing  by  the  father  when  he  died,  and  which  was 
paid  by  selling  the  real  estate  specifically  devised  to  appel- 
lee, under  a  mortgage  given  by  the  testator  in  his  lifetime 
and  securing  said  debt;  find  the  bill  also  sought  to  obtain  a 
construction  of  the  will. 

The  appellants  answered  the  amended  bill,  and  appellee 
filed  a  replication  thereto,  and  after  a  hearing,  the  court 
found  for  the  appellee  and  granted  him  the  relief  prayed 
for,  with  costs. 

The  appellants  bring  the  case  to  this  court  by  appeal,  and 
insist  that  the  decree  so  rendered  should  be  reversed  for 
the  reasons  (1)  that  a  court  of  equity  has  no  jurisdiction 
of  the  claim  made  by  appellee  in  his  bill,  as  the  same  is 
purely  of  a  legal  nature,  and  (2)  that  the  findings  and 
decree  are  contrary  to  the  evidence. 

The  bill  averred,  and  the  evidence  showed,  that  Jacob 
Abbott,  at  the  time  of  his  death,  owned  and  possessed  the 
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real  estate  described  in  the  bill,  and  that  he  died  testate, 
leaving  a  last  will  and  testament,  which  was  duly  proven  and 
declared  to  be  his  will  by  the  County  Court  of  Fulton 
County,  Illinois.  By  the  terms  of  said  will  the  testator, 
among  other  things,  required  all  his  just  debts,  including 
funeral  expenses,  to  be  fully  paid;  that  he  devised  espe- 
cially to  the  appellee,  during  his  natural  life,  certain  of  his 
said  real  estate  (describing  it);  that  he  bequeathed  to  his 
wife,  Lou  Ellen  Abbott  (now  Peterson),  one  of  the  appel- 
lants, all  his  household  goods,  wearing  apparel,  and  his 
horse  and  bugg3%  which  constituted  all  the  personal  prop- 
erty he  owned  at  the  time  of  his  death;  that  he  devised  and 
bequeathed  to  his  children,  Beulah,  Walter  T.,  and  Ralph 
W.  Abbott,  three  of  the  appellants,  all  the  rest  and  residue 
of  his  property,  both  real  and  personal,  share  and  share 
alike,  subject  only  to  the  rights  of  his  wife  to  have  her 
dower  and  homestead  in  his  whole  estate;  that  he  appointed 
his  said  wife  executrix  of  his  will,  and  she  qualified  as  such 
before  the  County  Court  of  Fulton  County,  where  his  will 
was  probated,  and  acted  as  such  executrix  for  some  time, 
but  was  afterward  by  that  court  removed  from  the  office  of 
such  executrix,  and  the  court  then  appointed  Oliver  C.  Wy- 
song,  one  of  the  appellants,  administrator  de  bonis  nan  with 
the  will  annexed  of  said  estate,  and  he  qualified  and  is  now 
acting  as  such. 

The  evidence  shows  that  the  testator,  after  he  made  his 
will,  and  before  he  died,  his  wife  joining  therein,  mortgaged 
the  real  estate  which  he  specifically  gave  by  his  will  to  the 
appellee  for  life,  to  secure  the  payment  of  a  note  which  he 
owed,  for  $800,  with  interest;  and  he  also  mortgaged  the 
remainder  of  his  real  estate  (which  constituted  the  residu- 
ary real  estate  mentioned  in  his  will)  for  the  sum  of  $4,200, 
which  he  owed. 

The  testator,  when  he  died,  left  no  other  personal  prop- 
erty but  that  specifically  given,  by  his  will,  to  his  wife;  and 
he  also  left  the  two  mortgage  debts  above  named,  unpaid. 

While  Lou  Ellen  J.  Abbott  (now  Peterson)  was  acting  as 
such  administratrix,  she  borrowed  money  by  the  order  of 
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said  County  Court  and  paid  all  the  debts  owing  by  the  tes- 
tator, except  the  note  for  $800  and  interest.  The  guardian 
of  the  appellee  requested  her  to  pay  that  also,  and  relieve 
the  land  devised  to  his  ward  therefrom,  but  she  refused  to 
do  so.  Afterward,  the  holder  of  the  $800  note,  which  then 
amounted,  with  interest,  to  $879.76,  foreclosed  the  mort- 
gage securing  same,  and  the  real  estate  specifically  devised 
to  the  appellee,  for  his  lifetime,  was  sold  under  that  fore- 
closure decree;  and  there  being  no  redemption  the  title  to 
the  same  passed  by  master's  deed  to  the  purchaser;  so  that 
the  appellee  lost  the  life  estate  given  him  therein  by  the 
will. 

The  residuary  real  estate  is  shown  by  the  evidence  to  be 
worth  about  $16,600,  and  that  in  which  the  appellee  was 
given  a  life  estate,  to  be  worth  about  $2,500. 

We  think  the  court,  under  these  circumstances,  had  juris- 
diction to  subrogate  appellee  to  a  lien  upon  the  residuary 
real  estate  mentioned  in  the  testator's  will,  as  it  did,  because 
in  the  absence  of  sufficient  personal  property  belonging  to  the 
testator's  estate,  such  residuary  real  estate  was  charged  with 
paying  his  debts;  and  as  the  real  estate  in  which  the  appel- 
lee was  specifically  given  a  life  estate  by  the  will,  had  been 
taken  from  him  to  discharge  a  $879.76  debt  owing  by  the 
testator  when  he  died,  appellee,  as  special  devisee,  was  en- 
titled to  be  reimbursed  to  that  extent;  and  incidentally  to 
granting  him  that  relief,  the  court  could  properly  construe 
the  will,  which  was  prayed  for  by  the  bill. 

The  averments  of  the  amended  bill  and  the  evidence  pro- 
duced on  the  hearing,  we  think,  warranted  the  findings  and 
the  decree  that  was  rendered  by  the  trial  court  in  this  case, 
and  it  is  therefore  affirmed.    Decree  affirmed. 


Wm.  A.  Stautz  t.  Protzman  &  Peer. 

1.  Landlord  and  Tenant— Desfrwcficm  of  the  Premises  by  Fire  Does 
Not  Relieve  Tenant  from  Paying  Rsnt. — Where  there  is  an  agreement 
to  pay  rent  for  the  use  of  lands  and  buildings,  and  the  buildings  are 
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destroyed  by  fire,  the  tenant  is  not  relieved  from  the  payment  of  rent, 
unless  he  has  protected  himself  in  his  lease  by  a  provision  to  that  effect. 

2 .  Remedies— -i^ig^^A  as  They  Exist  at  the  Commencement  of  the  Suit 
—The  rights  of  the  parties  in  a  litigation  are  to  be  adjudicated  as  they 
existed  at  the  commencement  of  the  action. 

8.  Statute  op  Frauds— Verbal  Lease,  When  Completely  Executed,— 
A  verbal  lease  for  more  than  a  year,  w^hen  completely  executed  by  the 
parties,  is  binding  upon  them  and  the  statute  of  frauds  can  not  be 
invoked  to  avoid  it. 

Action  upon  an  Acconut.— Trial  in  the  Circuit  Court  of  McLean 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Colostin  D. 
Myers,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal 
by  defendant.  Heard  in  this  court  at  the  May  term,  1899.  Reversed 
with  a  finding  of  facts.    Opinion  filed  September  20,  1899. 

RowELL,  Neville  &  Lindley,  attorneys  for  appellant. 

When  there  is  an  express  covenant  to  pay  rent  the  lessee 
will  be  liable,  although  the  premises  should  be  destroyed  by 
fire  or  other  inevitable  accident.     Walker's  Am.  Law,  441. 

The  destruction  of  the  premises  demised,  or  their  becom- 
ing untenantable  from  any  cause  without  the  lessor's  fault, 
does  not  relieve  the  lessee  from  his  covenant  to  pay  rent. 
Washburn  on  Real  Prop.,  Vol.  1,  466. 

Nor  does  such  destruction  furnish  any  defense  either  in 
full  or  pro  tanto  against  a  lessor's  claim,  unless  there  are 
exceptions  to  that  effect  in  the  lease.  Washburn  on  Real 
Prop.,  Vol.  1,  p.  466;  Phillip  v.  Stevens,  16  Mass.  238; 
Warner  v.  Hitchins,  5  Barb.  666;  Nave  v.  Barry,  22  Ala. 
382;  Niedlict  v.  Wales,  16  Mo.  214. 

This  rests  on  the  ground  that  the  lessee  is  in  such  case 
the  purchaser  and  owner  of  the  premises  for  the  term,  and 
at  the  price  agreed  upon  in  the  lease,  and  therefore  the  lessee 
is  not  exempt  from  paying  the  price,  though  the  premises 
are  destroyed  during  the  term  by  tempest  or  fire,  the  loss 
to  that  extent  being  his  and  not  the  lessor's.  Wash,  on 
Real  Prop.,  Vol.  1, 467. 

A  tenant  is  bound  to  pay  the  stipulated  rent  though  the 
building  is  consumed  by  fire.     Stow  v.  Russell,  36  111.  35-20. 

A  parol  contract  which  is  required  by  the  statute  of 
fraud  to  be  in  writing  is  as  binding  as  any  when  performed 
or  while  being  performed.    Swanzey  v.  Moore,  22  111.  63. 
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If  parties  to  an  oral  contract  treat  it  as  obligatory  until 
it  is  executed,  objection  that  it  is  not  in  writing  is  bad. 
Wheeler  v.  Frankenthal,  78  111.  124. 

Weltt  &  Sterling,  attorneys  for  appellees. 

Where  the  lessee  pays  rent  in  advance  for  the  term, 
and  before  the  expiration  of  the  term  the  premises  are 
destroyed  by  fire,  and  the  landlord  rebuilds  and  leases  to 
another,  the  lessee  is  entitled  to  recover  back  from  the  lessor 
the  rent  paid  by  him  for  that  portion  of  the  term  covered 
by  the  second  lease.  Ward  v.  Bull,  1  Fla.  271;  Am.  &  Eng. 
Ency.  of  Law  (1st  Ed.),  Vol.  12,  742;  Gear  on  Landlord  and 
Tenant,  140. 

Where  a  tenant  vacates  premises  damaged  by  fire,  and 
insists  the  lease  is  terminated,  the  landlord  mav  relet  the 
same  for  the  benefit  of  such  tenant,  and  the  liability  of  such 
tenant  for  rent  will  be  diminished  to  the  amount  of  such 
reletting.  The  landlord  can  not  recover  double  rent. 
Humiston,  Keeling  &  Co.  v.  Wheeler,  70  III.  App.  349;  175 
111.  514. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  by  appellees  against  appellant 
before  a  justice  of  the  peace  in  McLean  county,  where 
a  judgment  was  rendered  for  appellees  for  $42.76,  from 
which  appellant  took  an  appeal  to  the  Circuit  Court  of 
that  county,  where  a  trial  was  had  by  jury,  and  a  verdict 
and  judgment  was  recovered  in  favor  of  the  appellees  for 
§7.69. 

The  record  shows  that  this  suit  was  begun  on  the  30th  of 
September,  1898,  upon  an  account  containing  an  item  of 
$50  for  advance  rent,  which  is  the  only  item  in  dispute 
between  the  parties,  and  which,  if  not  a  valid  claim,  leaves 
the  appellees  indebted  to  appellant  for  a  small  amount. 

Appellant  brings  the  case  to  this  court  by  appeal  and 
urges  a  reversal  principally  because : 

{{^    The  verdict  is  contrary  to  the  law  and  the  evidence; 

(2)  The  court  gave  improper  instructions  at  the  request 
of  the  appellees ;  and 
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(3)  The  court  refused  proper  instructions  oflFered  by 
appellees. 

The  facts,  as  shown  by  the  evidence,  are,  that  during  the 
month  of  August,  1897,  appellees  requested  appellant  to 
erect  and  rent  to  them  a  store  building  in  the  city  of 
Bloomington,  Illinois,  and, as  an  inducement  to  appellant 
to  do  so,  they  verbally  agreed  to  pay  him  as  rent  therefor 
$15  per  month,  and  to  pay  in  advance  $200  on  account  of 
such  rent. 

Appellant  erected  the  building,  and  on  the  20th  of  Sep- 
tember, 1897,  appellees  took  possession  of  same  and  paid 
appellant'$200  as  rent  for  thirteen  and  one-third  months, 
commencing  October  1,  1897,  and  ending  November  10, 
1898. 

On  June  30, 1898,  appellees  notified  appellant,  in  writing, 
that  on  August  1,  1898,  they  would  surrender  to  him  the 
possession  of  the  store  building.  On  July  11,  1898,  the 
building  was  badly  damaged  by  fire,  and  on  that  day  appel- 
lees voluntarily  surrendered  the  possession  of  same  to 
appellant,  who  soon  afterward  repaired  it,  and  on  October 
1,  1898,  leased  it  to  one  White. 

The  $50  item  sued  for  is  a  claim  for  that  portion  of  the 
$200  advance  rent  covering  the  time  from  August  1,  1898, 
to.  November  10,  1898.  Appellees  urge  their  right  to 
recover  same.  First,  because  the  verbal  lease  was  within 
the  statute  of  frauds  and  therefore  void;  and,  second,  for  a 
failure  of  consideration  for  so  much  of  the  advance  rent 
paid  as  represented  the  time  between  the  burning  of  the 
building  and  November  10th,  the  time  to  which  the  rent  was 
paid. 

We  think  appellees  are  not  entitled  to  recover  any  part 
of  this  advance  rent,  for  while  the  lease  was  verbal,  yet  the 
contract  between  appellees  and  appellant  for  erecting  and 
leasing  the  building  was  completely  executed  on  both  sides, 
therefore  the  statute  of  frauds  can  not  be  invoked  by  appel- 
lees to  aid  them,  as  contended.     James  v.  Morey,  44  111.  352. 

Appellees  had  paid  the  rent  for  the  term  of  thirteen  and 
one-third  months,  and  appellant  had  performed  all  that  he 
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agreed  to  do,  to  wit,  erect  said  building  and  give  appellees 
possession  of  same,  with  right  to  keep  and  use  same  for  the 
stipulated  time  and  sum,  and  the  only  reason  appellees  did 
not  enjoy  the  possession  of  the  building  for  the  full  term, 
was  because  of  the  fire  and  their  voluntary  surrender  of  it 
to  appellant.  The  burning  of  the  building  does  not  entitle 
appellees  to  recover  back  any  part  of  the  rent  paid  in  ad- 
vance, as  there  was  no  evidence  to  show  that  appellant  had 
agreed  to  refund  any  part  of  same,  in  case  the  building  was 
burned.  Where  there  is  an  agreement  to  pay  rent  for  the 
use  of  lands  and  buildings,  and  the  buildings  are  destro3^ed 
by  fire,  the  tenant  is  not  relieved  from  the  payment  of  rent, 
unless  he  has  protected  himself  in  his  lease  by  a  provision 
to  that  effect.  (Amer.  &  Eng.  Ency.  of  Law,  Vol.  12,  741; 
Smith  et  al.  v.  McLean  et  al,  123  111.  210.) 

As  to  the  rulings  of  the  trial  court  on  the  evidence  and 
instructions,  the  court  permitted  evidence  to  show  that 
appellant  had  received  from  White,  some  time  in  December, 
1898,  $15  as  rent  for  said  building  from  October  10,  1898, 
to  November  10,  1898,  being  the  last  month  for  which 
appellees  had  paid  rent,  and  instructed  the  jury  that  a  recov- 
ery could  be  had  therefor.  This  was  error,  because  this  suit 
was  commenced  September  30,  1898,  and  the  rights  of  the 
parties  hereto  must  be  adjudicated  as  they  existed  at  that 
time.  If  appellees  were  entitled  to  recover  from  appellant 
any  rent  that  might  have  been  paid  him  by  White  after 
White  leased  said  building,  the  same  was  not  due,  nor  had 
it  been  paid  at  the  time  of  the  commencement  of  this  suit; 
hence  appellees  are  not  entitled  to  recover  therefor  in  this 
case. 

We  do  not  deem  it  important  to  discuss  other  alleged 
errors,  as  the  judgment  must  be  reversed  for  the  reasons 
above  given.    Judgment  reversed. 

Finding  of  Fact, — We  find  the  following  fact  to  be  in- 
corporated in  the  judgment  of  this  court : 

The  court  finds  that  there  is  nothing  due  from  the  appel- 
lant to  the  appellees  on  the  demand  sued  on  in  this  case. 
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Modern  Woodmen  of  America  y.  Myrta  Davis. 

1.  Estoppel-— iVo^  by  Statementa  of  Third  Persons. — In  an  action 
upon  a  beneficiary  certificate  providing  that  if  the  insured  should  be- 
come so  far  intemperate  as  to  permanently  impair  his  health,  or  to  pro- 
duce delirium  tremens,  the  certificate  should  be  null  and  void,  the 
beneficiary  is  not  precluded  from  having  the  cause  of  death  inquired 
into  by  a  jury,  because  the  certificate  of  affidavit  as  to  the  cause  of 
death  submitted  with  the  preliminary  proofs  of  death  were  made  by  a 
physician  and  showed  that  the  insured  died  from  acute  alcoholism. 

2.  EvTDEHCR— Statements  of  Third  Persons  in  Proofs  of  Death,— The 
statement  of  the  attending  physician  of  a  policyholder  showing  that 
his  death  was  caused  by  acute  alcoholism  is  admissible  in  a  suit  upon 
the  policy  as  part  of  the  proofs  of  death,  but  is  not  conclusive  upon  that 
question. 

8.  QcESTiON  OP  Fact— Death  of  an  Insured  Person, — ^The  cause  of 
death  of  person  insured  in  a  l>eneficiary  association  is  purely  one  of  fact 
for  the  jury. 

Assnmpsit,  on  a  beneficiary  certificate.  Trial  hi  the  Circuit  Court 
of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in 
this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  September 
20,1899. 

J.  G.  Johnson,  L.  A.  Smyres  and  F.  M.  Green  &  Son, 
attorneys  for  appellant. 

J.  L.  Ra.y,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellee  on  a  certificate  of  in- 
surance for  $2,000,  issued  to  her  by  the  Modern  Woodmen 
of  America  upon  application  and  membership  of  her  husband, 
in  the  benefit  fund  of  that  organization. 

It  was  provided  in  the  certificate  that  if  the  holder  of  it 
(appellee's  husband)  should  become  so  far  intemperate  as  to 
permanently  impair  his  health  or  to  produce  delirium 
tremeTis  the  certificate  should  be  null  and  void. 

The  defense  was  interposed  that  appellee's  husband  died 
from  the  excessive  use  of  alcoholic  drinks,  and  upon  that 
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issue  a  trial  was  had,  resulting  in  a  verdict  and  judgment 
in  favor  of  appellee  for  $2,000. 

In  addition  to  the  special  plea  setting  up  that  defense, 
appellant  filed  a  special  plea  of  estoppel,  showing  that  the 
proofs  of  death  forwarded  to  the  head  clerk  of  the  corpora- 
tion, as  required  by  the  by-laws  of  the  order,  showed  that 
appellee's  husband  died  from  acute  alcoholism,  and  from  no 
other  cause.  To  the  plea  of  estoppel  the  court  sustained  a 
demurrer,  and  that  is  assigned  as  one  of  the  grounds  for 
reversing  the  judgment. 

The  certificate  or  affidavit  as  to  cause  of  death,  submitted 
with  the  preliminary  proofs  of  death,  was  made  by  a  phy- 
sician. Appellee  was  not,  by  reason  thereof,  precluded  from 
having  the  cause  of  death  inquired  into  by  a  jury.  The 
court  properly  sustained  a  demurrer  to  the  plea  of  estoppel. 

When  the  death  proofs  were  offered  in  evidence  the  court 
sustained  an  objection  to  the  affidavit  of  John  A.  Hotfman, 
the  attending  physician  of  deceased,  showing  that  death 
was  produced  by  acute  alcoholism.  In  this  the  court  erred. 
It  was  part  of  the  death  proofs  and  should  have  been  ad 
mitted  with  the  rest.  No  harm  resulted  to  appellant  from 
such  error,  however,  as  Dr.  HoflFman  appeai*ed  as  a  witness 
in  person  before  the  jury  and  testified  fully  as  to  all  matters 
contained  in  the  affidavit. 

While  it  was  the  opinion  of  Dr.  Hoffman,  as  testified  to 
by  him,  that  appellee's  husband  died  from  alcoholism,  and 
there  was  other  testimony  that  he  occasionally  drank,  it 
appears  that  he  did  not  drink  to  such  extent  as  to  interfere 
with  his  constant  application  to  his  vocation  as  a  barber. 
The  testimony  of  appellee,  and  others  familiar  with  the 
daily  walk  of  deceased,  fully  justified  the  jury  in  finding 
that  his  death  was  not  caused  by  excessive  drinking.  The 
question  was  purely  one  of  fact  for  the  jury,  and  we  are  not 
disposed  to  disturb  their  finding. 

We  see  no  error  as  to  giving  or  refusing  instructions. 
Judgment  affirmed; 

Presiding  Justice  Wkight  took  no  part. 
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Martha  McMillen  y  Helen  McMillen  et  al. 

1.  Equity  Practice— WTicrc  a  Decree  Dismissing  the  Bill  is  Proper, 
—A  decree  dismissing  the  bill  for  want  of  equity  is  proper  where  the 
evidence  does  not  show  the  complainant  entitled  to  the  relief  prayed. 

2.  Laches — In  J^^t'^i^.— Equity  discourages  stale  demands. 

Foreclosure. — ^Appeal  from  the  Circuit  Court  of  Vermilion  County; 
the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  September  20, 
1899. 

Lawrence  &  Lawrence,  attorneys  for  appellant. 

H.  M.  Steely  and  Winter  &  Kearick,  attorneys  for 
appellee. 

Mr.  Presiding  Jcs'ncE  Wright  delivered  the  opinion  of 
the  court. 

Appellant  filed  her  bill  in  equity  against  appellees  to  fore- 
close a  mortgage,  and  in  the  alternative  for  specific  relief. 
Upon  the  hearing  the  court  found  the  equity  with  the 
appellees  and  gave  decree  dismissing  the  bill,  from  which 
appellant  prosecutes  this  appeal,  ami  insists  that  the  decree 
is  contrary  to  the  evidence  and  the  equity  of  the  case. 

In  the  lifetime  of  R.  H.  McMillen,  the  father  of  Joseph  G. 
McMillen,  the  father  conveyed  certain  lands  to  the  son,  and 
the  son  then  agreed  to  pay  $120  per  year  to  the  father  during 
his  lifetime,  and  to  pay  the  same  to  appellant,  his  mother, 
during  her  lifetime,  should  she  survive  the  father,  and 
to  secure  this  gave  a  mortgage  upon  the  land  so  conveyed. 
After  this  the  father  died,  leaving  the  mother,  appellant, 
surviving.  The  son  then  procured  the  mother  to  release 
the  mortgage,  she  accepting  his  personal  undertaking  in 
writing  to  pay  her  $120  per  year  on  the  1st  day  of  March 
in  each  year  while  she  should  live.  The  son  did  pay  $120 
per  year  from  1883  to  1887,  when  he  died,  intestate,  leaving 
appellees,  except  Young,  his  widow  and  children,  his  heirs- 
at-law.  Appellee  Helen  McMillen,  widow,  was  appointed 
administratrix  of  her  husband's  estate,  a,nd  appella)it  then 
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filed  the  written  contract  with  her  son  as  a  claim  against 
his  estate,  upon  which  was  allowed  $529.25,  which  was  paid 
by  the  administratrix  and  accepted  by  appellant  Ma}^  16, 
1897,  the  present  bill  havin^j  been  filed  April  14,  1897. 

It  is  contended  in  the  argument  of  counsel  by  which  it 
is  sought  to  reverse  the  decree,  that  the  release  of  the  mort- 
gage was  obtained  from  the  mother  by  the  son  by  means  of 
undue  influence  practiced  upon  her.  Upon  an  examination  of 
the  evidence  we  find  no  sufficient  evidence  of  such  fact, 
and  the  finding  of  the  court  is  otherwise  supported  by  the 
evidence.  Probating  the  claim,  accepting  its  payment,  the 
long  delay  in  filing  this  bill,  nearly  ten  years  from  the  time 
of  payment,  combined  with  the  fact  that  no  advantage  or 
undue  influence  induced  the  mother,  so  far  as  we  can  see, 
to  voluntarily  release  her  mortgage  and  claim  against  the 
land,  and  that,  too,  upon  an  apparent  sufficient  consideration, 
in  our  opinion  form  in  equity  a  conclusive  bar  against  the 
present  bill.  There  is  no  more  force  in  the  claim  for  alter- 
native relief  than  exists  for  a  foreclosure  of  the  morto:ao:e. 

Finding  no  error  the  decree  of  the  Circuit  Court  will  be 
affirmed.    Decree  affirmed. 


Jacob  Zeigler  y.  Clinton  Mutual  County  Fire  Ins.  Co. 

1.  Construction  op  Contracts— /n«i<rance  PoUciea.— The  rule  of 
construction  to  be  adopted  with  reference  to  insurance  policies  should 
be  a  liberal  one  and  favorable  to  the  insured,  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  the  indemnity,  which  in  making  the 
insurance  it  was  his  object  to  secure. 

2.  Evidence— Coiiver«aton«  with  a  Deceased  Agent, — The  holder  of 
a  policy  of  insurance  is  not  a  competent  witness  as  to  any  conversation 
with  a  deceased  agent  of  the  company,  but  he  is  a  competent  witness 
to  testify  to  the  situation  of  the  contents  of  a  building  destroyed  by  fire 
at  the  time  the  insurance  was  effected  and  the  loss  sustained. 

Bill  to  Remore  an  Ambigaity  from  a  policy  of  insurance.  Trial  in 
the  Circuit  Court  of  DeWitt  County.  Decree  dismissing  bill  for  want 
of  equity.  Appeal  by  complainants.  Heard  in  this  court  at  the  May 
term,  1899.  Reversed  and  remanded  with  directions.  Opinion  filed 
September  20, 1899. 
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Geobok  K.  Ingham,  attorney  for  appellant. 

MooBE,  Wabneb  &  Lemon,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Weight  delivered  the  opinion  of 
the  court. 

Appellant  filed  his  bill  in  equity  against  appellee  to 
remove  ambiguity  from  an  insurance  contract,  and  to 
declare  the  intent  and  meaning  of  the  same.  Upon  the 
hearing  the  finding  of  the  court  was  against  appellant  and 
the  bill  was  dismissed  for  want  of  equity,  from  which  he 
has  appealed  to  this  court. 

The  application  for  insurance  which  is  referred  to  by 
and  made  part  of  the  policy,  and  the  policy  itself,  describe 
appellant's  property  insured  as  being  situated  in  the  town 
of  Texas,  county  of  DeWitt,  on  N.  W.  J  N.  E.  J,  Sec.  1, 
T.  19,  K.  2  E.  3d  P.  M.,  as  follows : 

SUM 
VALUE.  INSURED. 

On  his  frame  barn,  60x30  ft.,  24  ft.  high . .  $    600  $400 

On  his  frame  barn,  contents 300  200 

On  his  frame  carriage  house 300  200 

On  his  frame  barn,  32x42  ft,  20  ft.  high..   1,200  800 

The  first  barn  above  described  was  not  upon  the  land 
described  in  the  application  and  policy,  but  was  upon  S.  E.  J 
Sec.  1;  the  last  barn  above  described  was  located  as  described 
in  the  contract.  At  the  time  the  insurance  was  effected  the 
contents  were  in  the  last  mentioned  barn,  and  subsequently 
to  the  contract  it  was  used  for  the  purpose  of  storing  con- 
tents, and  on  June  2,  1898,  the  contract  of  insurance  then 
being  in  force,  the  latter  barn  and  contents  were  destroyed 
by  fire,  the  value  of  the  contents  being  testified  to  at  $494.68. 
Appellee  adjusted  and  paid  the  loss  for  the  destruction  of 
the  barn,  but  refused  to  adjust  or  pay  the  loss  for  contents, 
because  it  contended  the  item  of  insurance  against  loss  of  con- 
tents referred  to  the  first  mentioned  barn,  it  not  being  the 
one  destroyed. 

Were  it  not  for  the  position  the  record  shows  appellee 
has  taken  in  its  refusal  to  adjust  and  pay  the  loss,  we  would 
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have  little  hesitancy  in  saying  that  appellant's  remedy  is 
exclusively  at  law,  and  for  such  reason  the  decree  of  the 
Circuit  Court  is  right;  but  appellee  having  refused  payment 
because  it  claims  the  contents  refer  to  the  first  described 
barn  and  not  to  the  last,  the  appellant  doubtless  had  the 
right  to  accept  that  position,  and  proceed  in  a  court  of 
equity  to  have  the  alleged  ambiguity  removed  and  the  real 
intent  and  meaning  of  the  contract  ascertained  and  declared. 

There  is,  in  our  opinion,  upon  the  face  of  the  contract, 
without  the  aid  of  extrinsic  evidence,  no  more  reason  for 
believing  the  contents  insured  by  it  has  reference  to  the 
first  mentioned  barn,  than  to  the  last;  such  an  ambiguity 
may  always  be  explained  by  oral  proof;  but  when  it  is 
admitted,  as  it  is,  that  the  first  mentioned  barn  is  not 
upon  the  land  described,  and  it  is  proved  the  contents  were 
upon  such  land  both  at  the  time  the  contract  wa^  made  and 
the  loss  occurred,  ft  becomes  conclusive,  it  seems  to  us,  that 
such  part  of  the  contract  could  only  have  reference  to  the 
barn  correctly  located  and  described  in  the  policy.  The 
rule  of  construction  to  be  adopted  with  reference  to 
insurance  policies  should  be  a  liberal  one,  and  favorable 
to  the  insured,  so  as  not  to  defeat,  without  a  plain  neces- 
sity, his  claim  to  the  indemnity  which,  in  making  the 
insurance,  it  was  his  object  to  secure.  Home  Ins.  Co.  v. 
P.  &  P.  U.  Ry.  Co.,  78  111.  App.  137;  Healey  v.  Mut.  Aoc. 
Ass'n,  133  111.  556;  R.  O.  &  E.  A.  Ass'n  v.  Coady,  80  111. 
App.  563. 

It  is  undoubtedly  the  law  that  appellant  was  an  incom- 
petent witness  as  to  any  conversation  with  the  deceased 
agent  of  appellee,  but  he  was  a  competent  witness  to  tes- 
tify to  the  situation  of  the  contents  at  the  time  the  insur- 
ance was  effected  and  the  loss  sustained,  and  to  that  extent 
his  testimony  was  entitled  to  be  considered,  and  it  was  error 
to  exclude  it. 

The  decree  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed.    Reversed  and  remanded. 
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D.  W.  Wilson  V.  T.  8.  Griffin. 

1.  Verdicts — Upon  Conflicting  Evidenoe, — A  verdict  upon  conflict- 
ing evidence  will  be  accepted  by  the  Appellate  Court  as  conclusive  upon 
the  questions  of  fact  at  issue  in  the  case. 

Writ  of  Error,  to  Circuit  Court  of  Fulton  County;  the  Hon.  John 
A.  Gray,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  error 
by  defendant.  Heard  in  this  court  at  the  May  term,  1899.  Affirmed. 
Opinion  filed  September  20, 1899. 

Elting  &  Camp,  attorneys  for  plaintiff  in  error. 
O'Hern  &  O'Hern,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Suit  was  brought  by  defendant  in  error  against  the 
plaintiflf  in  error  before  a  justice  of  the  peace,  and  was 
appealed  to  the  Circuit  Court,  where  a  trial  by  jury  resulted 
in  a  verdict  and  judgment  against  plaintiflf  in  error  for 
$41.18,  to  reverse  which  this  writ  of  error  is  prosecuted, 
the  principal  error  argued  being  that  the  verdict  is  against 
the  law  and  the  evidence  of  the  case.  The  suit  was  for  the 
work  and  labor  of  the  defendant  in  error  as  a  farm  hand, 
the  defense  consisting  chiefly  of  a  set-oflf  or  counter-claim 
by  plaintiflf  in  error  for  the  use  of  a  team  and  house  rent. 
Credit  had  been  given  by  the  defendant  in  error  for  the  use 
of  the  team,  for  as  much  as  he  claimed  was  due  on  that 
account,  and  the  principal  issue  tried  was  whether  a  greater 
sum  than  the  credit  given  for  the  use  of  the  team  ought  to 
have  been  allowed,  and  whether  any  house  rent  was  due  to 
the  plaintiflf  in  error.  Upon  these  questions  the  evidence 
was  conflicting,  and  in  the  state  of  the  evidence  we  find  in 
the  record  we  think  the  jury  were  warranted  in  finding  as 
they  did.  During  a  part  of  the  time  the  relations  of  the 
parties  were  governed  by  a  written  contract,  by  which  no 
house  rent  was  to  be  charged,  and  at  other  times  there 
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seems  to  have  been  an  uncertainty  as  to  any  agreement 
concerning  house  rent.  At  other  times,  not  covered  by  the 
writing,  the  plaintiff  in  error  testified  he  allowed  the 
defendant  in  error  to  stay  in  the  house,  and  the  latter  testi- 
fied the  agreement  was  he  was  to  have  the  house  free  of 
charge.  It  is  clear  the  plaintiff  in  error  upon  the  trial  did 
not  claim  there  was  any  special  agreement  or  understand- 
ing about  the  payment  of  house  rent,  but  denied  he  agreed 
to  allow  the  use  of  the  house  free  of  charge,  and  relied  upon 
the  implied  contract  that  usually  legally  follows  from  use 
and  enjoyment,  to  pay  a  reasonable  compensation,  and 
testified  he  at  the  time  charged  the  defendant  $5  per  month 
for  the  use  of  the  house.  We  think  when  all  the  evidence 
is  fairly  considered,  with  the  circumstances  established  by 
it,  and  the  inferences  naturally  following  therefrom,  that 
the  legal  presumption  of  a  promise  to  pay  is  reasonably 
overcome,  and  the  fact  established  that  it  was  the  under- 
standing of  the  parties  that  plaintiff  in  error  was  not  to  be 
charged  with  house  rent.  Upon  this  question,  and  that  of 
the  use  of  the  team,  and  other  questions  of  disputed  fact,  we 
feel  compelled  to  accept  the  verdict  of  the  jury  as  decisive. 
There  are  no  errors  of  law,  and  the  judgment  of  the 
Circuit  Court  will  be  affirmed.    Judgment  affirmed. 


Frank  Frorer  v.  F.  8.  Eowley  et  al.,  Use  of,  etc. 

1.  Vrrdicts— On  Conflicting  Evidence.^Where  the  evidence  of  the 
side  to  which  the  verdict  of  the  jury  or  finding  of  the  trial  judge  was 
given,  standing  alone  in  the  record,  will  support  such  verdict  or  finding, 
an  appellate  court  will  not  disturb  it,  but  will  accept  the  same  as 
decisive  of  the  issue  tried. 

2.  Promissory  'Sotes— Possession  Evidence  of  Equitable  Ownership, 
— Possession  of  a  promissory  note,  not  indorsed  by  one  other  than  the 
payee,  afifords  prinui  facie  evidence  that  the  person  in  possession  is  the 
equitable  owner. 

8.  SAUE—Possession  EiHdence  of  Legal  Ownership,  ^YHiere  prom- 
issory notes  are  payable  to  *'  bearer,"  or  to  "  order,**  possession  is  prima 
facie  evidence  of  legal  ownership. 
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4.  Same— R)s«CMton  by  a  Joint  Payee, — PoBsession  by  one  shown  on 
the  face  of  a  promissory  note  to  be  but  a  joint  payee  is  to  be  regarded 
only  as  prima  facie  evidence  of  the  title  there  disclosed. 

5.  New  THiAis—Depositions  of  Foreign  Witnesses. ^Where  deposi- 
tions of  witnesses  in  another  State  are  read  as  evidence,  and  the  opposite 
party  introduces  evidence  of  their  general  bad  reputation,  it  is  held  that 
no  reason  is  thereby  afforded  for  surprise,  or  for  new  trial  for  newly 
discovered  evidence  in  support  of  such  reputation. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of 
Los:an  County;  the  Hon.  John  H.  Moffett,  Judge,  presiding.  Finding 
and  judgment  for  plaintiffs;  appeal  by  defendant.  Heard  in  this  court 
at  the  May  term,  1899.    Affirmed.    Opinion  filed  September  20,  1899. 

Harts  &  Hitmphrey  and  King  &  Miller,  attorneys  for 
appellant. 

James  T.  Hoblit,  attorney  for  appellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  a  suit  in  assumpsit  by  F.  S.  Rowley  and  C.  A. 
Eowley  against  appellant,  for  the  use  of  the  latter,  C.  A. 
Rowley,  wife  of  the  former,  to  recover  one-half  of  a  certain 
promissory  note  for  $2,056,  dated  March  1,  1897,  executed 
by  appellant  and  payable  to  the  order  of  Mrs.  C.  A.  Row- 
ley and  F.  S.  Rowley,  her  husband,  in  one  year  after  date, 
with  six  per  cent  interest,  indorsed  on  back,  "  C.  A.  Row- 
ley, F.  S.  Rowley,  Jerome  Rowley.  Pay  First  Nat.  Bk.  Mt. 
Vernon,  O.  Fred  D.  Sturges."  Stamped  on  face :  "  First 
National  Bank,  Lincoln,  111.,  Sept.  10, '  97,  paid."  To  the 
declaration  was  pleaded  the  general  issue,  payment  gener- 
ally before  the  suit,  and  the  second  and  third  special  pleas 
allege  indorsement  of  the  note  sued  on  by  payees  and 
delivery  to  Jerome  Rowley,  March  18,  1897,  and  that  after- 
ward and  before  the  beginning  of  the  suit,  the  defendant 
paid  to  Jerome  Rowley  the  full  amount  of  the  note.  Gen- 
eral and  special  replications  were  filed,  traversing  the  alle- 
gations of  the  special  pleas,  which  latter  were  verified 
by  affidavit.  A  jury  having  been  waived,  the  trial  by  the 
court  resulted  in  a  finding  and  judgment  against  appellant 
for  $1,129.76,  from  which  appellant  prosecutes  this  appeal, 
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insistino^  that  the  finding  and  judgment  is  against  the  law 
and  the  evidence  of  the  case,  and  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

It  appears  from  the  evidence  that  F.  S.  Rowley  and  C.  A. 
Rowley  were  husband  and  wife,  having  been  married  thirty- 
eight  years,  and  have  three  sons,  aged  respectively,  thirty, 
twenty-eight  and  twenty-four  years.  Mrs.  Rowley  inher- 
ited in  her  own  right  about  $1,200,  which  it  seems  the 
husband  lost  in  business  at  Chattanooga,  Tennessee,  after 
which  they  lived  upon  a  farm  in  Clark  county,  111.,  belong- 
ing to  Jerome  Rowley,  the  father  of  F.  S.  Rowley,  who  in 
1884  conveyed  it  to  his  son,and  the  latter,  after  incumbering 
it  with  a  mortgage,  reconveyed  it  to  his  father,  and  in  188D, 
Jerome  Rowley  conveyed  the  farm  to  Mrs.  Rowley,  she  con- 
tending, in  which  she  is  supported  by  the  three  sons,  that 
the  conveyance  was  made  to  her  in  consideration  of  the 
$1,200  of  her  separate  property  that  had  been  lost  by  her 
husband,  and  that  it  might  be  a  home  for  the  family; 
while  Jerome  Rowley  and  his  son  F.  S.  Rowley  contended, 
in  which  they  were  supported  by  various  other  witnesses 
who  testified  to  verbal  adfnissions  of  Mrs.  Rowlev,  that 
the  conveyance  was  made  in  consideration  of  a  note  for 
$2,500,  executed  and  delivered  by  the  husband  and  wife  to 
Jerome  Rowley,  with  the  understanding  that  such  note  was 
to  be  paid  if  the  farm  should  at  any  time  be  sold.  This 
farm,  consisting  of  296  acres,  was  sold  December  30^,  1896, 
to  appellant,  Lloyd  Ewing  acting  as  his  agent  in  the  pur- 
chase of  the  same,  for  $6,900.  At  that  time  $500  of  the 
purchase  price  was  paid  in  cash,  and  the  contract  of  sale 
and  the  deed  of  conveyance  were  placed  in  escrow  in  the 
hands  of  G.  A.  Conzman,  cashier  of  Vigo  County' Na- 
tional Bank,  Terre  Haute,  Indiana,  where  the  Rowleys 
then  resided,  to  be  held  until  March  1,1897,  when  appel- 
lant then  paid  in  cash  $1,450,  executed  his  note  for  $2,056, 
due  March  1,  1898,  being  the  note  in  controversy,  with 
mortgage  upon  the  land  sold  securing  it,  he  also  assuming 
a  mortgage  of  $2,800  already  put  upon  the  land  by  the 
Rowleys.    The  cash  payment  was  deposited  in  the  bank  to 
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the  joint  credit  of  C.  A.  and  F.  S.  Rowley.  Mr.  Ewing, 
the  agent  of  appellant,  delivered  the  note  of  $2,056  and 
mortgage  securing  it,  to  C.  A.  Rowley,  who,  together  with 
her  husband  and  Ewing,  left  them  with  the  bank,  with 
instructions  to  hold  the  note  and  mortgage  until  March 
1,  1898,  then  collect  it  and  deposit  the  proceeds  to  the 
joint  credit  of  0.  A.  and  F.  S.  Rowley,  but  that  one  of 
them  would  call  later  and  get  the  mortgage  and  send  it 
for  record,  after  which  it  was  to  be  returned  to  the  bank 
and  held  as  before  stat^.  F.  S.  Rowley  called  to  get  the 
mortgage  to  have  it  recorded,  and  the  cashier  not  knowing 
or  remembering  the  note  was  also  in  the  package,  thus  inad- 
vertently gave  to  him  both  note  and  mortgage,  neither  of 
which  was  ever  returned  to  the  bank.  F.  S.  Rowley  stated 
in  his  testimony  that  he  retained  possession  of  the  note 
from  the  time  he  took  it  from  the  bank,  until  the  mortgage 
was  returned  from  the  recording  office,and  when  so  returned, 
that  himself  and  wife  assigned  both  note  and  mortgage  to 
Jerome  Rowley  to  be  credited  upon  the  $2,500  note  held 
by  the  latter,  and  that  he,  F.  S.  Rowley,  mailed  the  papers 
to  Jerome  Rowley  at  Mt.  Vernon,  Ohio.  This  note  and 
mortgage  with  indorsements  as  they  appeared,  were  sent  by 
Jerome  Rowley  through  First  National  Bank  of  Mt.  Ver- 
non, Ohio,  to  First  National  Bank  of  Lincoln,  111.,  and  were 
at  the  latter  bank  paid  by  appellant,  September  10,  1897, 
about  six  months  before  maturity,  and  the  proceeds  thereof 
sent  to  Jerome  Rowley.  Upon  the  trial  the  principal  con- 
test centered  around  the  genuineness  of  the  $2,500  note  and 
the  indorsement  of  the  $'2,056  note  made  by  appellant,  so 
far  as  those  matters  affected  the  appellee  C.  A.  Rowley. 
The  evidence  upon  these  issues,  as  it  appears  in  the  record, 
is  irreconcilably  conflicting.  It  is  impossible  to  harmonize 
the  evidence  upon  opposing  sides,and  where  there  have  been 
no  intervening  prejudicial  rulings  of  the  court,  either  as  to 
the  admission  of  evidence,  or  in  the  application  of  the  law 
to  the  issues  being  tried  (and  there  are  no  exceptions  or 
complaints  in  that  regard  in  the  case  presented),  the  rule 
is  elementary  and  of  long  and  well  establishment,  that  where 
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the  evidence  of  the  side  to  which  the  verdict  of  the  jury  or 
finding  of  the  trial  judge  was  given,  standing  alone  in  the 
record,  will  support  such  verdict  or  finding,  an  appellate 
court  will  not  disturb  such  verdict  or  finding,  but  will  accept 
the  same  as  decisive  of  the  issue  tried.  No  doubt  can  be 
entertained,  after  considering  all  of  the  evidence  in  this 
record,  as  we  have  done,  that  the  evidence  of  the  appellee, 
St  in  ling  alone  in  the  record,  supports  the  finding  of  the 
trial  court,  and  as  we  have  already  said  it  is  impossible  to 
harmonize  the  two  sides  of  the  evidence,  and  that  being 
true,  no  good  purpose  would  be  subserved  in  its  discussion, 
and  we  therefore  feel  compelled  to  and  do  accept  the  find- 
ing of  the  trial  court  as  decisive  of  the  facts. 

It  is  said  also  by  the  assignment  of  errors  that  the  find- 
ing and  judgment  of  the  court  are  contrary  to  the  law  of 
the  case.  This,  however,  is  easily  disposed  of  by  a  quota- 
tion from  an  opinion  of  our  Supreme  Court.  It  having 
been  established  that  the  indorsement  of  C.  A.  Rowley  upon 
the  note  paid  by  appellant  was  not  her  indorsement,  the 
quotation  from  the  law  is  aptly  in  point.  In  the  case  of 
Ryhiner  v.  Feickert,  92  111.  305,  the  note  in  question  was 
payable  to  "  Chas.  &  Wm.  Feickert,"  and  Charles  Feickert, 
representing  that  he  and  William  Feickert  were  partners, 
sold  the  note  and  indorsed  the  same,  before  it  was  due,  to 
Ryhiner  and  others,  without  special  authority  from  William 
Feickert.  The  payees  of  the  note  were  not  partners,  and 
William  Feickert  brought  suit  to  recover  for  one-half  of  the 
note  thus  negotiated,  and  the  Supreme  Court,  in  deciding 
the  case,  said : 

'*  The  possession  of  the  note  by  Charles  Feickert,  under 
the  circumstances,  is  of  no  significance.  In  all  cases 
where  notes  are  payable  to  joint  payees,  instead  of  part- 
ners, the  actual  manual  possession  of  the  notes  must  be 
in  some  one  of  the  payees.  It  is  impossible  that  it  can  be 
in  all  at  the  same  time.  The  faces  of  these  notes  disclose 
the  interest  of  the  holder — that  he  is  a  joint  payee,  and  that, 
therefore,  he  holds  for  himself  and  for  all  other  payees — 
and  rebut  any  presumption  that  mi^ht  arise  otherwise  from 
the  mere  possession  of  the  notes.  Where  notes  are  payable 
to  *  bearer,' or  to-order,' possession  \s  prima  fade  evidence 
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of  legal  ownership.  2  Parsons  on  Notes  and  Bills,  p.  42. 
And  possession  of  a  note  not  indorsed  by  one  other  than 
the  payee,  aflFords  prima  facie  evidence  that  he  is  the  equi- 
table owner.  But  possession  by  one  shown  on  the  face  of 
the  note  to  be  but  a  joint  payee,  could  be  regarded  only  as 
prima  facie  evidence  of  the  title  there  disclosed.  Illustra- 
tions of  this  may  be  found  in  the  rule  applicable  to  the  pos- 
session of  property  by  co-tenants.  Freeman  on  co-tenancy, 
Sec.  167;  Brown  v.  Graham,  24  111.  628. 

The  principle  upon  which  it  is  held  that  the  indorsement 
of  one  partner  binds  all  the  members  of  the  firm,  is  that  of 
agency — that  each  partner,  within  the  scope  of  the  partner- 
ship business,  is  the  agent  of  all  others;  but  this  has  no 
application  to  mere  joint  payees,  and  hence  one  can  not 
bind  the  other  by  his  indorsement.  Story  on  Agency,  Sec. 
39.  Neither  party  being  the  agent,  in  legal  contemplation, 
of  the  other,  he  can  no  more  bind  the  other  by  a  sale  of  the 
note,  without  indorsement,  than  he  can  by  a  sale  of  the  note 
with  an  indorsement.  He  has  no  power  whatever  to  dis- 
pose of  the  interest  of  his  co-paj^ee,  either  legal  or  equitable, 
in  the  note,  without  the  consent  of  his  co-payee. 

Nor  do  we  conceive  the  fact  that  Charles  Feickert  was 
authorized  to  collect  the  notes  when  due  as  of  any  con- 
trolling significance.  This  only  authorized  him  to  collect 
when  due,  not  to  sell  or  compound  the  notes.  Thompson 
V.  Elliott,  73  111.  221;  Padfield  v.  Green,  85  Id.  529." 

Previous  to  the  trial  appellant  had  taken  the  deposition 
of  several  witnesses  residing  at  or  near  Mt.  Vernon,  Ohio, 
who  testified  that  they  had  met  Mrs.  Rowley  there,  and  in 
conversations  with  her,  or  overheard,  she  had  made  various 
statements  and  admissions,  which,  if  true,  were  inconsistent 
with  her  statements  upon  the  trial  that  she  had  not  signed 
the  $2,500  note,  and  assigned  the  Frorer  note  to  Jerome 
Rowley.  Upon  the  trial  appellee  introduced  several  wit- 
nesses, who  testified  to  the  general  bad  reputation  for  truth 
of  several  of  the  Ohio  witnesses  who  had  testified  by  depo- 
sition for  appellant.  One  of  the  reasons  assigned  for  the 
granting  of  a  new  trial  is,  that  appellant  was  surprised  by 
such  evident  of  bad  reputation,  and  that  subsequent  to  the 
trial  he  has  discovered  that,  if  a  new  trial  should  be  granted, 
he  can  sustain  the  reputation  of  such  witnesses  by  the  testi- 
mony of  several  witnesses  residing  in  Ohio,  whose  aflBdavits 
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were  presented  in  support  of  such  motion.  It  is  now 
insisted  the  court  erred  in  overruling  the  motion  for  a  new 
trial,  in  consequence  of  such  surprise  and  of  such  newly- 
discovered  evidence. 

It  is  within  the  observation  of  all  who  have  had  experi- 
ence in  the  trials  of  closely  contested  issues  of  fact,  that 
often  many  things  occur  which  are  regular  and  ordinary 
in  the  course  of  procedure,  that  operate  to  surprise  the 
opposite  party;  but  we  are  inclined  to  the  opinion  that  when- 
ever evidence  is  introduced,  proper  within  the  issues  formed 
at  the  time  the  trial  commenced,  it  can  not  be  said  that  the 
opposite  party  is  in  a  position,  within  any  proper  rule  of  prac- 
tice, to  claim  surprise.  A  contrary  rule  would  tend  to  render 
all  trials  uncertain  and  precarious.  It  is  as  important  that 
an  end  be  put  to  litigation  as  it  is  that  justice  be  done  in 
every  case;  and  if  by  reason  of  the  inattention  of  parties, 
or  "the  inability  of  the  human  mind  to  anticipate  every 
phase  of  a  case  that  may  present  itself,  legitimately,  in  the 
progress  of  the  trial,  or  other  unforeseen  adventure,  a  new 
trial  should  be  granted,  it  would  be  found  at  last  that  little 
stability  could  be  attributed  to  the  findings  of  juries  or  courts 
in  any  case.  Every  case,  however,  in  this  regard,  must 
necessarily  be  determined  by  its  own  circumstances,  and  it 
is  difficult  to  lay  down  a  general  rule  to  govern  them  all; 
suffice  it  to  say,  we  are  of  the  opinion  that  where  the  testi- 
mony of  the  witnesses,  as  in  this  case,  is  sharply  conflicting 
and  radically  disputant,  and  the  quality  of  the  controversy 
was  known  to  exist  previous  to  the  commencement  of  the 
trial,  neither  party  ought  to  be  permitted  to  say  he  was  so 
far  surprised  because  the  credibility  of  some  of  the  wit- 
nesses was  attacked,  that  such  incident  is  legal  ground 
for  a  new  trial.  The  credibility  of  material  and  con- 
tradictory witnesses  is  always  an  important  and  essential 
question,  to  be  determined  in  every  case;  and  while  there 
may  be,  and  are,  various  methods  of  testing  such  credibility 
of  witnesses,  no  surprise  should  be  predicated,  when  any 
usual  and  legal  methods  are  resorted  to,  and  on  this  view  of 
the  case  we  are  of  the  opinion,  that  which  is  offered  as 
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newly-discovered  evidence  in  support  of  the  motion  for  a 
new  trial  is  cumulative  merely,  and  far  from  being  conclu- 
sive in  its  nature,  and  for  the  introduction  of  it  a  new 
trial  should  not  be  granted,  under  the  well  established  rule 
that  such  evidence  must  not  be  cumulative  merelv, 
and  must  be  of  a  controlling  and  conclusive  character. 
Such  is  not  the  nature  of  the  offered  evidence,  and  the  court 
committed  no  error  in  overruling  the  motion  for  a  new 
trial  upon  such  ground. 

Finding  no  error,  the  judgment  of  the  Circuit  Court  will 
be  affirmed. 


W.  D.  Jones  v.  The  People^  for  Use  of  the  State  Board 

of  Health. 

1.  Pragticb  of  Medicuve—  What  is  Within  thfi  Meaning  of  the  Act,-^ 
To  treat  or  operate  upon  a  person  for  a  physical  ailment  by  rubbing  the 
affected  part  is  a  treatment  or  operation  for  a  physical  ailment,  and  is 
practicing  medicine  within  the  meaning  of  the  act  to  regulate  the 
practice  of  medicine. 

Del^t,  for  a  statutory  penalty.  Trial  in  the  Circuit  Court  of  McLean 
County;  the  Hon.  Colostin  D,  Myebs,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  May  term,  1899.    Aflirmed.    Opinion  filed  September  20,  1899. 

HOWELL,  Neville  &  Lindlet,  attorneys  for  appellant. 

"  The  practice  of  medicine  includes  the  application  of  the 
knowledge  of  medicine,  of  diseases,  and  the  laws  of  health." 
People  V.  Blue  Mountain  Joe,  129  IlL  377. 

Treatment  by  massage,  by  mere  rubbing  affected  parts, 
when  there  is  no  attempt  to  diagnose  disease,  is  not  prac- 
ticing medicine.  Eastman  v.  The  People,  71  111.  App.  236; 
Smith  V.  Lane,  24  Hun  (N.  Y.),  632. 

R.   L.   Fleming,  attorney  for  appellees;     O.  R  Trow- 
bridge and  J.  A.  Bohrek,  of  counsel. 
Appellant  practiced  medicine  within  the  meaning  of  the 
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statute.  He  claims  to  use  a  system  of  treatment  peculiar 
to  himself,  which  cures  disease  by  removing  the  cause.  This 
implies  a  knowledge  upon  his  part  of  the  causes  of  disease 
and  the  means  of  removing  them.  This  identifies  him  with 
the  ordinary  practice  of  medicine,  and  distinguishes  him 
from  those  persons  who  give  treatments  by  means  of  Turk- 
ish baths,  massage,  etc.,  alike  to  the  sick  and  the  well.  East- 
man V.  People,  71  111.  App.  236. 

The  evidence  fails  to  show  that  appellant  acted  as  the 
assistant  or  under  the  advice  of  a  practicing  physician. 
And,  in  any  event,  the  statute  can  not  be  evaded  in  that 
manner  by  one  who  charges  for  his  services.  State  v. 
Paul,  76  N.  W.  Eep.  (Neb.)  861. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  debt  in  the  name  of  the  people  for 
the  use  of  the  State  Board  of  Health,  against  appellant,  to 
recover  a  penalty  for  practicing  medicine  without  having  a 
certificate  from  the  State  Board  of  Health,  in  compliance 
with  the  act  to  regulate  the  practice  of  medicine.  The  trial 
was  by  jury  and  resulted  in  a  verdict  and  judgment  against 
appellant  for  $100,  from  which  he  appeals,  and  for  reversal 
insists  the  trial  court  erred  in  the  admission  of  improper  and 
the  rejection  of  proper  evidence;  the  verdict  is  against  the 
law  and  the  evidence  of  the  case;  the  court  gave  improper 
instructions  to  the  jury,  and  refused  proper  instructions 
requested  by  appellant. 

It  appears  from  the  evidence  that  appellant  kept  and  main- 
tained an  office  in  the  city  of  Bloomington,where  he  received, 
examined  and  treated  persons  for  diseases.  He  advertised 
that  he  had  eflfected  marvelous  cures  of  various  kinds  of 
diseases  without  the  aid  of  medicine  or  surgery,  by  mag- 
netic treatment,  and  that  patients  reap  rich  rewards  of  his 
large  exi^erience  and  new  methods,  and  that  his  charges 
were  $1  for  each  treatment,  or  $5  per  week  of  seven  treat- 
ments. It  was  proved  on  the  trial  that  appellant  had 
treated  one  man  for  disease  of  the  stomach,  another  for 
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asthma,  and  a  third  for  sunstroke  and  consequent  ailments, 
having  a  contract  with  the  latter  for  $15  to  be  paid  in  hack 
hire,  and  $15  in  money,  all  of  which  had  been  paid  but  $2. 
The  method  of  treatment  was  by  rubbing  the  parts  of  the 
body  supposed  to  be  affected. 

It  is  first,  insisted  that  these  facts  do  not  prove  that 
appellant  practiced  medicine  within  the  meaning  of  the 
statute.  Section  10  of  the  act  in  question  declares  that 
any  person  shall  be  regarded  as  practicing  medicine,  within 
the  meaning  of  the  act,  who  shall  treat,  operate  on,  or 
prescribe  for  any  physical  ailment  of  another.  If  to  adver- 
tise that  he  had  effected  marvelous  cures,  and  that  patients 
reap  rich  rewards  of  his  large  experience  and  new  methods, 
and  by  means  of  such  advertisement  secure  the  attendance  of 
persons  whom  he  actually  treated  and  operated  on  does  not 
fall  literally  within  the  definition  of  the  statute  of  what 
shall  be  regarded  as  practicing  medicine,  then  it  would  be 
diificutt  to  imagine  the  legislative  intent  by  such  enactment. 
If  to  treat  or  operate  upon  a  person  for  physical  ailment,  by 
rubbing  the  affected  part,  is  not  a  treatment  or  operation  for 
a  physical  ailment,  what  is  it?  It  seems  to  us  the  mere 
statement  of  the  question  demonstrates  the  absurdity  of 
every  opposite  position.  In  Eastman  v.  People,  71  111.  App. 
236,  a  case  similar  to  the  one  we  are  considering,  it  was 
held  that  where  the  treatment  consisted  wholly  of  rubbing 
and  manipulating  the  affected  parts  with  hands  and  fingers, 
and  by  flexing  and  moving  the  limbs  of  the  patient  in  vari- 
ous ways,  the  statute  was  violated,  although  no  medicines  or 
instruments  were  used;  that. to  treat  or  operate  on  does 
not  necessarily  imply  the  use  of  medicines  or  instruments, 
many  of  the  minor  operations  being  effected  without  the 
use  of  instruments,  by  mere  pressure,  extension  or  flexion, 
and  that  medicine  is  the  art  of  understanding  diseases  and 
curing  and  relieving  them  when  possible,  it  being  that 
branch  of  physic  which  relates  to  the  healing  of  diseases, 
and  the  act  in  question  is  not  restricted  to  any  particular 
methods  or  remedies,  which  are  almost  innumerable,  con- 
siderinir  what  are  used  and  what  have  been  discarded. 


456  Appellate  Courts  of  Illinois. 

Vol.  84.]  Jones  v.  The  Peojde. 

It  is  next  insisted  that  appellant  was  acting  nnder  the 
direction  of  Dr.  Boss,  a  licensed  physician,  and  that  the 
court  erred  in  its  rejection  of  evidence  tending  to  prove 
such  fact.  The  evidence  upon  this  point  that  was  offered, 
and  to  which  objection  was  sustained  by  the  court,  con- 
sisted of  the  general  statement  of  Dr.  Ross  that  appellant 
was  acting  under  his  direction,  and  that  certain  symptom 
blanks  were  used  by  appellant  in  his  communication  with  Dr. 
Ross.  There  was  no  specific  evidence  offered  that  such  blanks 
were  used,  or  that  Dr.  Ross  ever  gave  any  directions  in  the 
cases  of  Wineberg,  Reeve  or  Augustus,  the  only  persons 
shown  by  the  evidence  to  have  been  treated  or  operated  on 
by  appellant,  and  inasmuch  as  the  rejected  evidence  was  not 
responsive  to  the  case  made  by  the  plaintiff,  the  Objection 
was  properly  sustained.  It  is  true  that  upon  the  trial  the 
counsel  for  appellant  stated  to  the  court  that  he  expected  to 
show  that  appellant  made  use  of  these  blanks  and  acted  as 
the  assistant  of  Dr.  Ross  in  each  of  the  cases  in  evidence, 
but  when  the  blanks  themselves  are  produced,  as  shown  in 
the  abstract  of  the  record,  it  is  apparent  they  have  no  ref- 
erence to  any  of  the  cases  in  evidence.  Dr.  Ross  also  testi- 
fied that  the  symptom  blanks  of  the  three  persons  were 
furnished  by  him,  but  the  absence  of  the  blanks,  if  they 
were  used  and  sent  to  Dr.  Ross,  is  wholly  unaccounted  for. 

Much  complaint  is  made  of  the  instructions  of  the  court 
to  the  jury,  both  of  those  given  b}*^  the  court  and  such  as 
were  refused.  In  its  instructions  the  court  told  the  jury,  in 
.substance,  that  although  the  treatment  may  have  been  re- 
quested and  directed  by  a  regular  attending  physician  of  the 
person  being  treated,  yet  the  person  in  fact  administering  the 
treatment  would  be  guilty  of  practicing  medicine.  As  an  ab- 
stract principle,  such  instruction  is  wrong  and  vicious,  should 
not  be  given  in  any  case,  but  in  the  case  presented  there  was 
no  evidence  admitted  to  the  jury,  and  no  competent  evi- 
dence offered  that  in  any  of  the  three  instances  wherein  it 
was  proved  appellant  had  practiced  medicine,  he  was  acting 
under  directions  of  a  regular  attending  ph3'sician  of  the 
persons  who  were,  in  fact,  treated  or  operated  on  by  appel- 
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lant,  and  hence  the  instruction,  although  wrong  in  principle, 
could  not  and  did  not  harm  appellant.  The  instructions 
requested  by  appellant  upon  this  point  were  properly  refused. 
Some  of  the  instructions  are  not  otherwise  free  from  criti- 
cism, still  we  think  appellant  not  harmed  by  them,  and  the 
instructions  given  at  his  request  as  fairly  stated  the  law  as 
the  evidence  justified  and  his  rights  demanded,  and  in  view 
of  the  whole  evidence,  no  other  verdict  than  the  one 
returned,  that  of  guilty,  would  have  been  proper  or  respon- 
sive to  the  evidence,  and  in  such  cases  errors  of  instructions 
will  seldom  reverse.  Finding  no  reversible  error  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed. 


Listman  Mill  .Co.  v.  J.  8.  Danscomb. 

1.  Harmless  Error— Admission  of  Evidence,— Error  in  the  admission 
of  evidence  will  not  justify  a  reversal  when  there  is  sufficient  evidence 
to  justify  the  finding  of  the  jury,  and  the  improper  evidence  has  not 
been  prejudicial  to  the  party  complaining  of  it. 

Assam  pslt,  for  goods  sold  and  delivered.  Trial  in  the  Ck>unty  Ck)urt  of 
Vermilion  County;  the  Hon.  M.  W.  Thompson,  Judge,  presiding.  Ver- 
dict and  judgment  for  the  defendant;  appeal  by  plaintiff.  Heard  in 
this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  September 
20,  1899. 

Chas.  L.  Chamberlin,  attorney  for  appellant. 
Dyer  &  Wallbridge,  attorneys  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  brought  by  appellant 
against  appellee,  in  the  County  Court  of  Vermilion  County. 
The  declaration  alleged  that  appellant  received  appellee's 
written  order  for  a  hundred  and  twenty -five  barrels  of  flour, 
which  appellant  shipped  to  appellee  in  accordance  with  the 
terms  therein  specified,  but  that  appellee  refused  to  receive 
and  pay  for  the  flour,  or  any  part  of  it,  and  by  reason  thereof, 
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appellant  was  forced  to  sell  and  dispose  of  same  at  a  loss  to 
it  of  $300. 

Appellee  filed  the  general  issue,  and  two  special  pleas  set- 
ing  up  that  the  order  given  by  him  was  subject  to  the  right 
of  appellant  to  ratify  or  confirm  it,  and  that  in  case  appel- 
lant should  ratify  the  order  that  appellee  should  have  the 
ri^i^ht  to  countermand  it  at  any  time  before  the  shipment  of 
the  flour,  and  also  averring  that,  before  the  order  was 
accepted  or  ratified  by  appellant,  appellee  did  countermand 
and  cancel  it. 

The  case  was  tried  by  jur}^  who  found  the  issues  for 
appellee,  and  the  court,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment  against  appellant  in  bar  of  the 
action  and  for  costs,  from  which  judgment  he  appeals  to 
this  court  insisting  that  the  verdict  and  judgment  are  against 
the  law  and  the  evidence,  and  that  the  court  improperly 
ruled  on  the  evidence  and  the  instructions. 

Two  interrogatories  were  submitted  to  the  jury  under  the 
court's  direction,  which,  with  the  answers,  are  as  follows : 

First.  "  Did  the  defendant,  J.  S.  Dunscomb,  reserve  the 
right  to  countermand  the  order  for  flour  given  to  the 
plaintiff  at  any  time  within  thirty  days?    A.     Yes." 

Second.  *'Did  the  plaintiff  confirm"  the  sale  of  the  flour 
before  the  order  was  countermanded  by  the  defendant? 
A.     No." 

The  evidence  shows  that  appellee,  on  the  18th  day  of 
May,  1898,  gave  appellant,  through  its  traveling  salesman, 
William  Cowan,  a  written  order  for  a  hundred  and  twenty- 
five  barrels  of  flour,  consisting  of  two  grades,  which  order 
contained  the  following : 

"Ship  in  thirty  days  unless  ordered  sooner  by  J.  S.  Duns- 
comb, who  reserves  privilege  to  discount  bills.  This  order 
subject  to  confirmation  by  Listman  Mill  Co.,  La  Crosse, 
Wis.,  in  price  and  terms." 

On  June  1,  1898,  appellant  received  from  appellee  the 
following  telegram,  countermanding  the  order:  "You 
may  not  ship  car  of  flour  ordered  by  Cowan." 

There  is  considerable  conflict  in  the  evidence  as  to 
whether  or  not  appellant  had  accepted  or  ratified  the  order 
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for  the  flour  before  receiving  the  above  telegram,  appellant 
claiming  that  it  mailed  its  written  acceptance  to  appellee  on 
the  19th  of  May,  1898,  the  day  after  the  order  was  signed, 
while  appellee  insists  that  his  order  was  not  accepted  by 
appellant  until  June  2, 1898,  after  he  had  countermanded  it. 

The  order  given  by  appellee  in  this  case  simply  amounted 
to  an  offer  or  proposition  on  his  part  to  take  the  flour  from 
appellant  at  a  certain  price  therein  named,  and  gave  appel- 
lant the  right  to  accept  the  order  within  a  reasonable  time, 
if  it  so  desired,  but  appellee  had  the  right  to  withdraw  that 
offer  at  any  time  before  it  was  accepted  by  appellant;  and 
in  the  sharp  conflict  as  to  when  the  offer  was  accepted,  the 
jury  found  for  the  appellee;  and  upon  examination  of  all 
the  evidence,  we  are  unable  to  say  this  finding  was  wrong. 

Appellant  claims  the  court  erred  in  permitting  oral  testi- 
mony to  go  to  the  jury,  tending  to  show  that  appellee,  at 
the  time  of  giving  the  order,  reserved  the  right  to  cancel  it 
at  any  time  before  the  flour  was  shipped,  as  it  tended  to  vary 
the  terms  of  the  written  order.  While  this  mav  have  been 
error,  yet  the  appellant  was  not  prejudiced  thereby,  as  the 
jury,  by  their  special  finding,  have  said  that  appellee  can- 
celed and  withdrew  his  order  or  offer  to  take  the  flour, 
before  it  was  accepted  by  appellant. 

Error  in  the  admission  of  evidence  will  not  justify  a 
reversal  when  there  is  sufficient  evidence  to  justify  the  find- 
ing of  the  jury,  and  the  improper  evidence  has  not  been 
prejudicial  to  the  party  complaining  of  it. 

We  have  carefully  read  all  the  evidence  and  all  the  instruc- 
tions given  and  refused  in  this  case,  and  are  satisfied  that 
on  the  whole  record  the  conclusion  reached  by  the  jury  is 
right;  therefore  we  affirm  the  judgment  rendered  upon  the 
verdict  in  this  case.    Judgment  affirmed. 


460  Appellate  Courts  op  Ilunois. 

Vol.  84.]  Judd  v.  Watts. 


George  Jadd  t.  John  N.  Watts. 

1.  FiNDiNOS  OP  THB  CouRT— ITpou  Questions  of  Fact—The  findings 
of  the  judge  of  the  trial  court  upon  conflicting  evidence  in  a  case  sub- 
mitted to  him,  is  conclusive  upon  the  questions  of  fact  in  issue. 

Assnmpslt,  for  commissions.  Trial  in  the  Circuit  Court  of  Sanga- 
mon County;  the  Hon.  James  A.  Crbiohton,  Judge,  presiding.  Fmding 
and  judgment  for  defendant;  error  by  plaintiff.  Heard  in  this  court 
at  the  May  term,  1890.    Affirmed.    Opinion  flled  September  20,  1899. 

BoBEKT  H.  Patton,  Ettomey  for  plaintiff  in  error. 

Patton,  Hamilton  &  Patton,  attorneys  for  defendant  in 
error. 

Mr.  Justice  Bctrkouohs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assum}>8it  by  George  Judd  a^inst 
John  N.  Watts,  tried  in  the  Circuit  Court  of  Sangamon 
County  by  agreement  of  the  parties  without  a  jury,  and 
resulted  in  the  court  finding  for  the  defendant  and  enter- 
ing judgment  against  the  plaintiff  for  costs,  to  reverse 
which  the  plaintiff  in  error  has  sued  out  of  this  court  a 
writ  of  error,  and  insists  that  the  finding  and  judgment  of 
the  Circuit  Court  is  against  the  evidence,  and  that  the  court 
improperly  ruled  on  the  evidence  and  the  propositions  of 
law  submitted  by  him.  The  declaration  contained  the  com- 
mon counts  and  one  special  count,  in  which  the  plaintiff 
claimed  that  the  defendant  was  indebted  to  him  for  labor 
and  services  performed  at  his  request,  and  for  commissions 
in  and  about  procuring  a  certain  loan. 

Defendant  pleaded  the  general  issue,  upon  which  issue 
was  joined. 

The  evidence  in  the  bill  of  exceptions  shows  that  the 
defendant  in  error  employed  the  plaintiff  in  error  in  April 
or  May,  1896,  to  procure  for  him  a  loan  for  $25,000,  to  be 
secured  by  mortgage  upon  a  large  tract  of  land  situated  in 
Sangamon  county,  Illinois,  owned  by  the   defendant  in 
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error,  for  which  service  the  defendant  in  error  agreed  to 
pay  the  plaintiff  in  error  $500,  out  of  which  the  plaintiflf  in 
error  was  to  procure  and  pay  an  attorney  to  examine  and 
pass  upon  the  abstracts  of  title  to  the  land.  The  plaintiff 
in  error  then  proceeded  to  find  some  one  to  make  the  loan 
and  employed  Mr.  Conkling,  an  attorney  of  Springfield, 
Illinois,  to  examine  and  pass  upon  the  abstracts  of  title  fur- 
nished by  the  defendant  in  error.  The  attorney  was  of  the 
opinion  that  the  abstracts  furnished  were  defective,  and  to 
supply  the  defects,  certain  papers  and  affidavits  should  be 
procured  from  people  living  in  Indiana,  Kentucky,  and  in 
the  cities  of  Havana  and  Pekin,  Illinois. 

The  defendant  in  error,  under  the  directions  of  the  attor- 
ney, Conkling,  undertook  to  procure  the  required  papers 
and  affidavits,  but  much  time  was  consumed  and  delay 
occasioned  by  the  difficulty  in  finding  the  necessary  per- 
sons to  sign  the  required  papers  and  make  the  affidavits, 
and  inducing  them  to  sign  them  after  they  were  found. 
During  this  delay  the  plaintiff  in  error  was  engaged  in 
negotiating  with  those  who  were  able  and  willing  to  make 
the  loan  if  the  title  of  the  defendant  in  error  to  the  land  in 
question  was  shown  to  be  good  by  a  proper  abstract,  duly 
passed  by  a  capable  attorney. 

Finally,  after  the  defendant  in  error  had  succeeded  in 
procuring  substantially  all,  if  not  all,  the  papers  and  affi- 
davits to  be  signed  that  the  attorney  of  the  plaintiff  in  error 
required  to  complete  the  abstracts  of  title  to  the  land,  those 
to  whom  the  plaintiff  in  error  had  applied  to  make  the  loan 
either  refused  to  do  so  on  account  of  not  being  satisfied 
with  the  abstracts,  or  requested  further  time  to  furnish  the 
money  for  the  loan.  Thereupon  the  defendant  in  error,  by 
his  son-in-law  as  his  representative,  applied  to  the  plaintiff 
in  error  to  ascertain  what  his  chances  were  for  getting  the 
loan,  and  the  evidence  tends  strongly  to  show  that  Judd 
then  gave  Watts'  son-in-law  and  representative  to  under- 
stand that,  owing  to  the  delay,  he  could  not  ask  "Watts  to 
wait  any  longer,  and  for  him  (Watts)  to  procure  the  loan 
wherever  he  could,  and  he  (Judd)  would  not  hold  him  any 
longer  to  the  agreement  he  had  with  him. 
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After  this,  and  on  or  about  March  19,  1897,  Watts  pro- 
cured the  desired  loan,  before  which  time,  however,  being 
desirous  of  getting  his  abstracts  of  title  to  his  land  (then 
in  the  hands  Mr.  Conkling),  he  went  to  Judd  and  demanded 
such  abstracts,  and  after  some  talk  between  them,  it  was 
agreed  that  Watts  might  go  to  Mr.  Conkling  and  get  the 
abstracts  by  paying  him  whatever  he  (Conkling)  thought 
Watts  ought  to  pay. 

After  seeing  Watts,  Conkling  interviewed  Judd  and  then 
gave  Watts  the  abstracts  upon  being  paid  $100. 

There  is  a  conflict  in  the  evidence  as  to  whether  or  not 
the  $100  was  paid  in  full  satisfaction  of  all  claims  made  by 
Judd  upon  Watts,  or  only  for  such  part  as  Judd  claimed 
for  services  rendered  by  his  attorne3\  This  conflict  in  the 
evidence  is  upon  a  vital  question  of  fact,  but  from  a  care- 
ful examination  of  all  the  evidence,  we  are  satisfied  that 
the  learned  judge  who  heard  this  case  in  the  Circuit  Court 
came  to  the  proper  conclusion  when  he  found  the  issues  for 
the  defendant. 

As  to  the  rulings  of  the  court  on  the  propositions  of  law, 
we  find  no  prejudicial  error,  nor  do  we  find  that  the  rul- 
ings on  the  evidence  were  prejudicial. 

We  therefore  affirm  the  judgment  of  the  Circuit  Court, 
baing  of  opinion  that,  on  the  whole  rec9rd,  it  is  right. 
Judgment  affirmed. 


Illinois  Central  B.  B.  Co.  t.  Henry  H.  Harris. 

1.  CJoMMON  Carriers— Du^y  to  Furnish  Cars  Free  from  Disease. — 
A  duty  is  imposed  by  law  upon  railroad  companies  to  furnish  to  ship- 
pers of  cattle,  cars  which  are  free  from  infectious  disease,  and  a  failure 
in  this  regard  renders  them  liable  for  the  loss  sustained  thereby. 

Action  In  Case,  for  damages  sustained  from  shipping  cattle  in 
infected  cars.  Trial  in  the  Circuit  Court  of  Champaign  County;  the 
Hon.  Francis  Wrioht,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1899.    Affirmed.    Opinion  filed  September  20,  1899. 
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Wolfe  &  Savage,  attorneys  for  appellant;  John  G. 
Drennan,  district  attorney,  of  counsel. 

Wherever  circumstantial  evidence  is  relied  upon  to  prove 
a  fact,  the  circumstances  must  be  proved  and  not  themselves 
presumed.  Inferences  must  not  be  drawn  from  inferences, 
nor  presumptions  from  presumptions.  United  States  v. 
Ross,  92  U.  S.  281. 

The  law  requires  an  open,  visible  connection  between  the 
principal  and  evidentiary  facts,  and  the  deductions  from 
them,  and  does  not  permit  a  decision  to  be  made  on  remote 
inferences.  Best  on  Ev.,  95,  cited  in  U.  S.  v.  Ross,  92  TJ.  S. 
(2, Otto)  281;  Globe  Accident  Ins.  Co.  v.  Gerisch,  163  111. 
629. 

The  circumstances  are  facts  from  which  the  main  fact  is 
to  be  inferred,  and  they  are  to  be  proved  by  competent  evi- 
dence and  by  the  same  weight  and  force  of  evidence  as  if 
each  one  were  itself  the  main  fact  in  issue.  Starkieon  Cir- 
cumstantial Ev.,  207;  Com.  v.  Webster,  5  Cush.  (Mass.)  295. 

Gere  &  Philbbick,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  $1,300,  recovered 
against  appellant  for  the  loss  of  some  twenty-six  head  of 
cattle,  shipped  by  appellee  over  appellant's  railroad,  in  cars 
claimed  by  him  to  be  infected  with  Texas  fever  germs. 

The  evidence  in  the  record  shows  that  appellee  shipped  114 
head  of  cattle  purchased  by  him  in  the  vicinity  of  Centralia 
and  Edgewood,  over  appellant's  railroad  to  Seymore,  in 
Champaign  county,  Illinois;  that  within  two  weeks  after 
they  were  unloaded  from  the  cars,  and  placed  in  pasture, 
some  thirtv-three  of  them  became  sick  of  Texas  fever,  and 
that  twenty-six  of  them  died.  The  evidence  further  shows 
that  the  cattle  shipped  were  all  native;  that  Texas  fever 
had  never  existed  in  the  territory  where  they  were  raised, 
and  that  the}'^  had  never  been  exposed  to  it  before  the  date 
of  their  shipment. 

A  duty  rested  upon  appellant  to  furnish  appellee  cars  not 
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infected  with  disease,  and  a  failure  in  that  regard  would 
render  it  liable  for  all  loss  sustained  thereby.  That  prop- 
osition is  virtually  conceded,  but  it  is  contended  that  the 
evidence  does  not  sufficiently  show  that  appellee's  cattle 
contracted  the  disease  from  infected  cars,  and  that  is  the 
sole  ground  on  which  a  reversal  of  the  judgment  is  sought. 

Although  the  facts  appear  from  the  evidence  that  the 
Cattle  were  in  a  healthy  condition  when  shipped;  that  they 
had  never  been  in  a  locality  where  Texas  fever  had  pre- 
vailed; that  they  had  never  before  the  day  they  were  placed 
in  the  cars  been  exposed  to  the  disease;  that  some  of  the 
cars  used  gave  evidence  of  having  been  recently  used  for 
shipping  cattle,  and  that  the  disease  manifested  itself  in 
the  number  of  days  usually  intervening  between  the  time 
of  exposure  and  the  breaking  out  of  it,  it  is  contended  that 
the  jury,  without  warrant,  concluded  that  appellant's  cars 
were  infected  by  reason  of  a  previous  transportation  therein 
of  cattle  afflicted  with  the  disease.  It  is  insisted  that  to 
justify  such  a  conclusion  the  evidence  should  in  addition 
show  that  the  cattle  recently  shipped  before  were  aflFected 
with  the  disease,  or  that  the  cars  had  been  used  in  shipping 
cattle  from  an  infected  district.  We  can  not  agree  with 
counsel  for  appellant  on  that  proposition. 

It  clearly  appearing  that  the  cattle  died  from  Texas  fever, 
and  that  it  is  a  contagious  disease  which  native  cattle  can 
not  contract  unless  brought  in  contact  with  the  germs  of 
it,  transported  from  a  region  where  it  prevails,  the  cattle 
in  question  must  have  been  inocculated  with  the  disease 
either  before  being  placed  in  the  cars,  while  in  the  cars  in 
transit  from  Centralia  to  Seymore,  or  after  they  were  taken 
from  the  cars.  The  proofs  of  appellee  demonstrate  the 
physical  impossibility  of  the  cattle  contracting  the  disease 
either  before  they  entered  the  cars  at  Centralia  or  after 
they  were  discharged  from  them  at  Seymore.  They  con- 
tracted the  disease  while  on  the  cars,  and  as  the  evidence 
shows  the  cars  had  been  recently  used  in  the  shipment  of 
cattle,  the  conclusion  is  logical  and  irresistible  that  the 
ticks  by  which  the  disease  is  communicated  were  in  the 
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straw  and  debris  left  in  the  cars  when  furnished  to  appellee. 
It  did  not  devolve  upon  appellee  to  show  that  the  cars  had 
been  used  in  shipping  cattle  from  a  part  of  the  country 
infected  by  the  disease.  To  what  use  the  cars  had  been 
put,  and  where  they  had  been  were  facts  within  the  posses- 
sion of  appellant,  and  if  they  had  not  been  used  in  shipping 
cattle  afflicted  with  the  disease  or  in  shipping  cattle  from 
an  infected  district,  that  could  have  been  shown  by  api^el- 
lant  as  a  matter  of  defense. 

Under  the  proofs  made  by  him  appellee  was  clearly  enti- 
tled to  recover.    Judgment  affirmed. 

Mr.  Presiding  Justice  Wright  took  no  part  in  the  decis- 
ion of  this  case. 


Frank  H.  Cotes  &  Son  y.  Lncien  S.  Reid. 

1.  Verdicts— Conc/u«it7e  upon  Questions  of  Fact,— Where  the  evi- 
dence standing  alone,  with  the  reasonable  and  natural  inferences  arising 
from  it,  sustains  the  finding  of  the  jury,  the  verdict  will  be  accepted  as 
conclusive  upon  the  questions  of  fact  at  issue  in  the  case. 

2.  Harmless  Error— Objections  to  Evidence  Improperly  Sustained. 
— Where  an  objection  is  sustained  to  a  question,  proper  to  be  answered, 
but  following  the  question  and  the  ruling  of  the  court  upon  it  the  wit- 
ness, in  effect,  answers  the  same  question,  so  that  the  party  insisting  has 
the  benefit  of  all  that  could  have  followed  from  a  proper  ruling  of  the 
court  upon  the  objection,  the  error  is  cured  and  becomes  harmless. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Han- 
cock County;  the  Hon.  Georoe  W.  Thompson,  Judge,  presiding.  Ver- 
dict and  judgment  for  defendant;  error  by  plaintiff.  Heard  in  this 
court  at  the  May  term,  1899.  Affirmed.  Opinion  filed  September  20, 
1899. 

ScoFiELD,  O'Harra  &  ScoFiELD,  attomejs  for  plaintiffs  in 
error. 

Miller  &  Williams  and  Hooker,  Plantz  &  Haktzell, 
attorneys  for  defendant  in  error. 

Vol.  LXXXrV  30 


466  Appellate  Courts  of  Illinois. 

Vol.  84.]  Frank  H.  Cotes  &  Son  v.  Reid. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  an  action  by  plaintiffs  in  error  against  the  de- 
fendant in  error  upon  a  promissory  note  given  by  the 
latter  to  Gaylord  Davidson,  October  23,  1896,  for  $102.(51), 
due  on  or  before  January  1,  1897,  as  premium  for  an  insur- 
ance policy  to  be  issued  by  the  Mutual  Life  Insurance  Com- 
pany of  New  York  for  $2,000.  The  note  was  assigned  by 
the  payee  thereof,  who  was  the  sub-agent  of  the  company, 
to  the  plaintiffs  in  error,  the  general  or  district  agents  of 
the  company.  The  defense  interposed  to  the  note  was,  in 
substance,  that  at  the  time  the  note  was  given  and  the  ap- 
plication for  the  policy  was  made  it  was  agreed  between 
the  defendant  in  error  and  the  sub-agent  that  the  policy  to 
be  issued  was  to  be  such  by  its  terms  that  after  the  pay- 
ment of  three  annual  premiums  it  was  to  have  a  surrender 
value  and  that  the  assured  should  have  the  privilege  of 
surrendering  the  same,  and  that  the  company  should  by  the 
terms  of  the  policy  be  obligated  to  pay  such  value.  The 
policy  issued  in  the  first  instance,  as  appears  from  the  cor- 
respondence in  evidence,  not  having  been  accepted,  was 
changed  to  another  beneficiary  and  a  second  policy  issued, 
to  which  the  defendant  in  error  objected,  the  required  stip- 
ulation being  absent  from  it.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  against  plaintiffs  in  error,  to  reverse 
which  they  prosecute  this  writ  of  error,  the  principal  grounds 
argued  for  such  reversal  being  that  the  verdict  is  not  sup- 
ported by  the  evidence;  the  court  rejected  proper  evidence 
for  the  plaintiffs  i.^i  error,  and  against  their  objections  ad- 
mitted improper  evidence  to  the  jury. 

While  the  evidence  is  conflicting  upon  the  point  that  it 
was  agreed  by  the  sub-agent  that  the  policy  to  be  issued 
Avas  to  contain  a  guarantj'  or  stipulation  that  it  could  be 
surrendered  at  a  stipulated  valuation  after  the  payment  of 
three  annual  premiums,  we  can  not  say  the  jury  were  un- 
warranted in  believing  the  testimony  introduced  by  the 
defendant  in  error  affecting  this  question  which,  we  believe, 
standing  alone  in  the  record,  with  the  reasonable  and  nat- 
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ural  inferences  that  arise  therefrom,  fully  sustains  the  find- 
ing of  the  jury.  We  therefore  feel  compelled  to  accept  the 
verdict  as  final  upon  that  issue. 

It  is  argued  by  counsel  for  plaintiff  in  error  that  it  was 
error  for  the  court  to  admit  in  evidence  the  second  policy, 
for  the  reason,  as  contended,  the  note  was  given  for  the 
first  policy,  which  alone  should  have  been  produced,  that  it 
might  be  shown  if  the  stipulation  omitted  from  the  second 
was  also  absent  from  the  first  policy.  We  perceive  little 
force  in  this  position.  If  it  shall  be  conceded  the  stipu- 
lation about  which  the  controversv  exists  was  contained  in 
the  first  policy,  for  which  it  is  said  the  note  was  given,  it 
is  not  pretended  any  authority  whatever  was  given  by  de- 
fendant in  error  to  omit  it  from  the  second  policy,  and 
when  the  second  policy  was  substituted  for  the  first  by  the 
consent  of  the  sub-agent  and  of  the  company,  it  can  not  be 
reasonably  argued  that  the  same  premium  for  which  the 
note  was  given  was  not  the  consideration  upon  which  the 
latter  policy  was  issued.  It  is  also  complained  that  the 
court  sustained  an  objection  to  the  question  put  to  David- 
son while  on  the  witness  stand,  as  to  whether  anything  was 
said  in  a  certain  conversation  between  himself  and  Reid 
about  a  cash  or  surrender  value  of  the  policy  at  the  end  of 
one,  two  or  three  years.  If  it  was  intended,  which  seems 
to  have  been  its  purpose,  to  negative  an  imputed  statement, 
the  question  was  a  proper  one  and  the  court  should  have 
allowed  the  witness  to  answer  it,  and  if  the  record  contained 
nothing  further  concerning  the  point  the  error  might  be 
prejudicial.  Following  the  question  and  the  ruling  of  the 
court  upon  it,  however,  the  witness  did  in  effect  answer  the 
question  when  he  testified  nothing  was  said  in  regard  to  the 
cash  or  surrender  value  of  the  policy.  It  thus  appears  the 
plaintiffs  in  error  had  the  benefit  of  all  that  could  have  fol- 
lowed from  a  different  ruling  of  the  court  upon  the  objec- 
tion to  the  question,  thereby  rendering  the  error  harmless. 
The  same  observations  we  have  made  in  this  regard,  apply 
with  equal  force  to  the  rulings  of  the  court  in  respect  to 
the  conversation  about  the  return  of  the  note.    It  is  also 
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complained  the  court  excluded  the  answer  of  Davidson  to 
the  question  whether  he  took  the  note  in  compliance  with 
defendant's  application.  This  question  elicited  the  conclu- 
sion merely,  of  the  witness,  and  was  an  invasion  of  the 
jury's  province,  and  the  ruling  of  the  court  was  therefore 
accurate,  whereby  the  answer  was  excluded. 

Upon  the  broad  merits  of  the  case  we  think  it  controlled 
by  the  principle  of  New  York  Life  Ins.  Co.  v.  Easton,  69 
111.  App.  479,  which  in  ultimate  facts  it  much  resembles. 
Finding  no  reversible  error  the  judgment  of  the  Circuit 
Court  will  be  affirmed.    J  udgment  affirmed. 


Thomas  Gallagher  v.  G.  W.  EUis^  Surviving  Partner^  etc. 

1.  Jury — Jta  Province. — It  is  the  province  of  the  jury  to  reconcile 
conflicts  of  testimony,  and  in  cases  wliere  there  is  sufficient  evidence  to 
support  its  finding,  the  Appellate  Court  wiU  not  interfere. 

Assumpsit,  for  lumber,  etc.  Trial  in  the  Circuit  Court  of  Champaign 
County;  the  Hon»  Francis  M.  Wright,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  error  by  defendant.  Heard  in  this  court  at  the 
May  term,  1899.    Affirmed.    Opmion  filed  September  20,  1899. 

John  J.  Kea  and  M.  H.  Cloud,  attorneys  for  plaintiff  in 
error. 

Thomas  J.  Smith,  attorney  for  defendant  in  error. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

Ellis  &  West,  as  partners,  sued  plaintiff  in  error  in  the 
Circuit  Court  of  Champaign  County  to  recover  the  amount 
of  a  lumber  bill,  sold  by  them  to  one  Joseph  Faulkner,  and 
by  him  used  in  a  building  on  his  farm.  After  suit  was 
commenced,  but  before  the  trial,  West  died,  and  his  death 
being  suggested,  the  court  allowed  this  cause  to  be  prose- 
cuted in  the  name  of  C.  W.  Ellis,  surviving  partner  of  Ellis 
&  West. 
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Trial  was  had  by  jury,  resulting  in  a  verdict  for  defend- 
ant in  error  for  the  sum  of  $300,  upon  which  the  court  ren- 
dered judgment,  after  overruling  motion  for  new  trial. 

Plaintiff  in  error  brings  this  cause  to  this  court  on  writ 
of  error,  and  urges  a  reversal  of  the  judgment,  because, 
first,  the  verdict  and  judgment  are  contrary  to  the  evi- 
dence ;  and,  second,  the  court  erred  in  rulings  upon  instruc- 
tions and  evidence. 

The  declaration  filed  in  the  Circuit  Court  in  this  case 
alleges  in  substance  that  one  Joseph  Faulkner,  being 
indebted  to  the  firm  of  Ellis  &  West  in  the  sum  of  $300, 
sold  to  plaintiff  in  error  a  certain  farm,  in  consideration  of 
which  he  agreed  to  pay  Ellis  &  West  the  said  sum  of  $300, 
and  some  other  debts  of  Joseph  Faulkner,  amounting  in  all 
to  8881. 

The  evidence  conclusively  shows  the  conveyance  of  the 
land  and  the  indebtedness,  as  claimed  in  the  declaration,  but 
there  is  some  conflict  in  the  testimony  as  to  whether  or  not 
plaintiff  in  error  agreed  to  pay  Ellis  &  West  the  $300  as 
part  consideration  for  the  land.  To  reconcile  this  conflict 
was  the  province  of  the  jury,  and  as  there  is  suflBcient  evi- 
dence in  this  record  to  support  the  verdict,  we  feel  unwill- 
ing, after  considering  it  all,  to  say  that  the  jury  arrived  at  a 
wrong  conclusion. 

Some  objections  are  made  by  counsel  for  plaintiff  in 
error  to  the  ruling  of  the  court  on  the  evidence,  but  the 
record  shows  no  reversible  error  in  that  regard. 

The  court,  at  the  request  of  the  plaintiff  in  error,  gave  to 
the  jury  a  number  of  instructions,  all  in  form  as  requested, 
except  one,  which  was  modified.  The  modification  made  is 
urged  as  error.  The  modified  instruction  gave  the  law 
properly  to  the  jury  and  there  is  no  just  ground  for  com- 
plaint by  plaintiff  in  error  on  that  account. 

Finding  no  reversible  error  in  the  proceedings  of  the  Cir- 
cuit Court  in  this  case,  its  judgment  is  affirmed. 

Justice  Wright,  having  presided  as  judge  in  the  Circuit 
Court  when  this  case  was  tried  there,  took  no  part  in  this 
decision. 
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George  W.  Julian  y.  William  Lucas, 

1.  Burden  op  Proof— On  the  Party  Holding  the  Afflrmative.— The 
party  holding  the  affirmative  of  an  issue  must  prove  it  by  a  preponder- 
ance of  the  evidence. 

Assnmpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Edgar 
County;  the  Hon.  Henry  Van  Seller,  Judge,  presiding.  Finding  and 
judgment  for  plaintitf ;  appeal  by  defendant.  Heard  in  this  court  at  the 
May  term,  1899.    Affirmed.     Opmion  filed  September  20,  1899. 

Eads  &  Eads  and  Dukdas  ife  O'Haie  attorneys  for  appel- 
lants. 

T.  J.  CoFFMAN  and  II.  S.  Tanneb,  attorneys  for  appellee. 

Mk.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  bj''  appellee  against  appellant  on 
a  promissory  note  dated  March  1,  1897,  for  $614.45,  due 
one  year  after  date  and  drawing  interest  at  the  rate  of 
seven  per  cent  per  annum  from  date  until  paid.  A  jury 
was  waived  and  the  case  tried  by  the  court,  and  judgment 
rendered  against  appellant  for  $693.78,  from  which  judg- 
ment he  prosecutes  this  appeal. 

No  propositions  of  law  were  submitted  to  the  court  and 
no  complaint  is  made  of  the  rulings  of  the  court  on  the  evi- 
dence; the  only  question  involved  herein  being,  as  stated 
by  appellant's  counsel,  "  whether  or  not  at  the  time  of  the 
execution  of  the  note  appellant  should  have  been  credited 
with  two  payments  alleged  to  have  been  made  by  him,  as 
follows:  January  1,  1895,  $176,  and  November  14,  1896, 
$200.00." 

The  evidence  shows  that  for  several  years  prior  to  the 
execution  of  the  note  appellee  had  been  making  advances, 
both  in  cash  and  in  merchandise,  to  appellant,  who,  from 
time  to  time,  as  lie  was  able,  made  payments  to  appellee  on 
his  account;  and  that  the  note  sued  on  was  given  by  appel- 
lant to  appellee  as  a  complete  settlement  of  the  account 
between  them  at  the  time  of  its  execution. 
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Appellant  says,  however,  that  he  signed  the  note,  insist- 
ing at  the  time  that  the  amount  thereof  was  for  more  than 
he  owed,  as  he  was  entitled  to  credits  for  the  said  two 
amounts,  and  that  they  should  have  been  deducted  from 
the  amount  of  the  note;  but  that  appellee  induced  him  to 
sign  the  note  under  a  promise  that  if  there  was  any  mis- 
take he  would  correct  it.  This  claim  of  appellant's  that 
appellee  promised  to  correct  is  denied  by  appellee. 

The  appellant,  by  signing  the  note  after  the  time  the 
alleged  payments  are  claimed  to  have  been  made,  placed 
upon  himself  the  burden  of  proving  said  payments,  and 
that  the  note  was  not  for  the  correct  amount. 

Only  questions  of  fact  are  raised  in  this  case.  The  law 
is,  that  the  party  holding  the  affirmative  of  the  issue  must 
prove  it  by  a  preponderance  of  the  evidence;  and  upon 
examining  all  the  evidence  herein,  we  find  that  appellant 
has  failed  to  prove  the  alleged  payments  by  a  preponder- 
ance of  the  evidence,  and  the  finding  and  judgment  of  the 
Circuit  Court  is  therefore  affirmed. 


H.  W.  Bartling  et  al..  Trustees,  etc.  v,  Jonna  Edwards. 

1.  Fractice— Pleadings  in  Appeal  Cases. — In  cases  on  appeal  from 
a  justice  of  the  peace,  no  declaration  is  required. 

2.  By-Laws— H^aiver  of  Conditions.— The  provisions  of  a  by-law  of 
a  fraternal  society,  depriving  a  member  in  arrears  of  dues,  of  his  par- 
ticipation in  the  sick  benefits  of  the  society,  is  waived  by  the  acceptance 
of  a  donation  of  the  delinquent  dues  by  other  members  of  the  society. 

Assnmpsit,  for  sick  benefits.  Trial  in  the  City  Court  of  Litchfield, 
on  appeal  from  a  justice  of  the  peace;  the  Hon.  Amos  Oller,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff;  error  by  defendant. 
Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed 
September  20,  1899. 

ZiNK,  Jett  &  Kinder,  attorneys  for  plaintiffs  in  error. 
Ckeighton  &  Gardner,  attorne3''s  for  defendant  in  error. 
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Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  action  was  begun  before  a  justice  of  the  peace  by 
defendant  in  error  against  plaintiffs  in  error  as  trustees  of 
Oil  City  Lodge,  No.  724,  I.  O.  O.  F.,  and  having  been 
appealed  to  the  City  Court,  a  trial  by  jury  resulted  in  a  ver- 
dict and  judgment  against  plaintiffs  in  error  for  $70,  to 
reverse  which  this  writ  of  error  is  prosecuted.  In  the  trial 
court  leave  was  obtained  to  amend  the  actions,  and  sum- 
mons was  issued  against  the  trustees  and  served  upon  them, 
and  upon  its  return  a  motion  by  the  plaintiffs  in  error  to 
quash  the  summons  so  issued  and  the  return  thereof  was 
overruled  by  the  court,  and  this  action  of  the  court  is 
assigned  for  error.  After  this  motion  was  overruled  plaint- 
iffs in  error  moved  the  trial  court  to  continue  the  cause  for 
want  of  a  declaration,  which  the  court  refused  to  do,  and 
this  action  of  the  court  is  also  assigned  for  error. 

Inasmuch  as  the  plaintiffs  in  error  had  appealed  to  the  trial 
court  by  their  proper  designation,  and  thereby  entered  their 
api>earance  in  such  court,  the  issuance  and  service  of  a  sum- 
mons was  wholly  unnecessary  and  without  any  effect  what- 
ever, and  maj^  be  disregarded  as  surplusage,  and  the  case 
being  an  appeal  from  a  justice  of  the  peace,  no  declaration 
was  required,  and  hence  there  was  no  error  in  the  rulings  of 
the  court  in  those  respects;  and  when  the  whole  record  is 
considered  it  is  clear  to  us  that  the  judgment  that  was  ren- 
dered is  against  the  proper  parties  having  control  of  the 
specific  funds  from  which  the  benefits  claimed  by  the 
defendant  in  error  are  payable,  and  while  the  judgment 
may  not  be  technically  correct,  it  accomplishes  the  justice 
of  the  matter  and  in  this  respect  there  is  no  material  error. 

The  suit  was  for  benefits  accruing  to  defendant  in  error 
under  the  rules  or  by-laws  of  the  lodge  in  consequence  of 
the  sickness  and  death  of  her  husband,  who  was  a  benefi- 
ciary member  of  the  lodge,  and  had  been  such  for  many 
years.  These  rules  or  by-laws  allowed  to  such  beneficiary 
member,  or  to  the  widow  in  this  case,  the  sum  of  $30  death 
benefit  and  $60  funeral  expenses.    It  was  contended  on  the 
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trial,  and  the  same  is  renewed  here,  that  because  the  hus- 
band of  defendant  in  error  was  in  arrears  of  dues  to  the 
lodge  beyond  the  amount  allowed  for  beneficiary  members 
at  the  time  he  became  sick,  that  thereby  under  such  rules 
or  by-laws  his  widow  was  deprived  of  such  benefits.  During 
such  last  sickness  the  brethren  of  the  husband  in  the  lodge 
voluntarily  donated  a  sufficient  sum  to  pay  his  dues  to 
August  25,  1897,  and  this  was  accepted  by  the  officers  of 
the  lodge  and  a  receipt  given  accordingly.  The  husband 
diexl  before  the  expiration  of  this  time.  We  think  by  the 
acceptance  of  the  dues,  and  giving  a  receipt  therefor,  plaint- 
iffs in  error  waived  the  right  to  deny  to  defendant  in  error 
the  benefits  claimed  by  her,  and  in  this  view  of  the  case  we 
think  the  judgment  of  the  trial  court  accomplishes  the  sub- 
stantial justice  of  the  matter,  and  such  judgment  will  be 
affirmed.    Judgment  affirmed. 


James  Hughey  y.  John  Bokker. 

1.  Appellate  Court  'Practice— Exceptions  Must  be  Pi'eserved, — 
An  appellate  tribunal  will  not  inquire  into  the  sufficiency  of  the  evi- 
dence to  support  a  judgment  unless  there  is  an  exception  to  the  finding 
and  judgment  when  tried  by  the  judge  without  a  jury,  and  such  excep- 
tions must  appear  in  the  bill  of  exceptions. 

« 

BepleTin. — Trial  in  the  Circuit  Court  of  Sangamon  County;  the  Hon. 
Robert  B.  SmRLEY,  Judge,  presiding.  Verdict  and  judgment  for 
defendant;  appeal  by  plaintiff.  Heard  in  this  court  at  the  May  t«rm, 
1899.    Affirmed.     Opinion  filed  September  20,  1899. 

S.  D.  SoHOLE8  and  Robt.  H.  PArroN,  attorneys  for  appel- 
lant. 

Davis  McKeown,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellant  sued  appellee  in  replevin  before  a  justice  of 
the  peace  to  recover  twenty-nine  bushels  of  corn  sold  and 
delivered  to  appellee,  for  which  appellee  refused  to  pay  the 
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contract  price  upon  the  ground  that  the  corn  was  of  a 
defective  quality. 

Defeated  before  the  justice,  appellant  appealed  to  the 
Circuit  Court,  where  a  trial  was  had  by  the  court  on  an 
agreed  state  of  facts,  resulting  in  the  same  judgment  as  that 
rendered  by  the  justice. 

The  errors  assigned  are  the  finding  of  the  issues  for  the 
defendant,  the  rendering  of  judgment  for  the  return  of  the 
property  replevied,  the  refusal  to  hold  as  the  law  two  prop- 
ositions offered  by  the  plaintiff,  and  the  holding  of  a  propo- 
sition given  on  the  court's  own  motion. 

A  bill  of  exceptions  in  the  record  filed  with  us  contains 
only  the  stipulation  of  facts.  It  does  not  contain  any  prop- 
sitions  of  law,  nor  exception  to  the  finding  of  the  court. 
Tendered  jx'opositions  of  law,  like  tendered  instructions  to 
the  jury,  must  be  preserved  in  the  bill  of  exceptions  to 
entitle  a  party  to  have  them  reviewed  in  a  court  of  appeal. 
An  exception  to  the  finding  of  the  court  and  the  judgment 
appears  in  the  record  as  written  up  by  the  clerk;  but  that 
will  not  suffice.  It  is  the  settled  law  of  this  State  that  an 
appellate  tribunal  will  not  inquire  into  ihe  sufficienc}'  of  the 
evidence  to  support  a  judgment  unless  there  is  an  exception 
to  the  finding  and  judgment  when  tried  by  the  judge  with- 
out a  jury,  and  that  it  is  essential  that  such  exception  shall 
appear  in  the  bill  of  exceptions  signed  and  sealed  by  the 
judge.  Fireman's  Insurance  Co.  v.  Peck,  126  111.  403;  I.  C. 
E.  R.  Co.  v.  O'Keefe,  154  111.  508;  Ettlinger  Printing  Co.  v. 
Copelin,  76  111.  App.  520. 

In  the  condition  of  the  record  there  is  no  other  action  to 
be  taken  by  us  than  to  affirm  the  judgment.  Judgment 
affirmed. 


Missionary  Society  of  the  M.  E,  Oliurcli  v.  Ljcurgns 

Oolieen^  Executor. 

1.  EXECUTOftS— Duty  When  Will  is  Attacked— It  .is  the  duty  of  the 
executor  to  defend  the  wiU  when  attacked,  and  when  in  doing  bo  be 
acts  in  good  faith  and  from  proper  motives,  he  should  not  be  required 
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personally  to  pay  the  costs  and  expenses,  including  his  reasonable  attor- 
ney's fees,  incident  to  such  defense. 

Appeal  from  the  Circuit  Court  of  Morgan  County;  the  Hon.  James 
A.  Creiohton.  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1S99.    Affirmed.    Opinion  filed  September  20,  1899. 

H.  G.  Whitlock,  attorney  for  appellant. 
M.  T.  Layman,  attorney  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  excepted  in  the  County  Court  to  the  report  of 
appellee  as  the  executor  of  the  will  of  Ann  Akers,  deceased, 
on  the  ground,  chiefly,  that  he  had  paid,  from  the  funds  of 
the  estate,  attorney  fees  for  defending  the  will  upon  the 
bill  in  chancery  filed  by  appellant  to  contest  it,  the  will 
thereby  having  been  sustained,  and  also  that  he  had  not 
charged  himself  with  various  suras  of  money  alleged  to 
have  been  received  by  him  as  the  agent  of  the  testatrix  dur- 
ing her  lifetime.  Both  the  County  Court,  and  the  Circuit 
Court  on  appeal  to  it,  after  having  heard  the  evidence 
overruled  the  exceptions  and  approved  the  report  of  the 
executor,  and  to  reverse  the  latter  order  this  further  appeiil 
is  prosecuted. 

We  are  of  the  opinion  it  was  clearly  the  duty  of  the  ex- 
ecutor to  defend  the  will  when  attacked,  and  if  he  acted  in 
good  faith  and  from  proper  motives,  he  should  not  be 
required  to  pay  the  costs  and  expenses  incident  to  such 
defense.     In  Pingree  v.  Jones,  80  111.  177,  it  was  said  : 

"  In  a  contest  relating  to  the  validity  of  a  will,  as  this 
was,  the  person  by  it  appointed  executor  is  bound,  on  every 
principle  of  honor,  justice  and  right,  to  defend  it.  ^He  owes 
this  at  least  to  the  memory  of  the  dead  who  placed  this 
confidence  in  him.  This  will  has  boen  duly  proved,  without 
opposition,  in  the  proper  court,  and  the  executor  was  bound 
to  carry  out  the  commands  or  resign.  To  do  otherwise 
would  be  a  gross  dereliction  of  duty.^' 

While,  as  was  said  in  Shaw  v.  Camp,  56  111.  App.  23,  the 
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rule  announced  in  Pingree  v.  Jones,  supra,  that  an  executor 
can  not  be  held  liable  individually  for  costs,  is  a  general 
rule,  it  is  not  an  inflexible  one,  but  may,  in  any  particular 
case,  be  departed  from,  if  the  peculiar  circumstances  of  the 
case  warrant  such  a  course,  as,  if  an  executor  act  in  bad 
faith,  or  is  personally  interested  in  the  result  of  the  con- 
test and  make  the  defense  for  his  own  protection  or  ad- 
vantage, or  other  like  reasons. 

We  find  no  sufficient  reason,  in  the  case  presented,  for 
concluding  otherwise  than  that  the  executor  acted  in  good 
faith  for  the  purposes  of  carrying  out  the  wishes  of  the 
deceased,  and  was  not  moved  thereto  by  any  improper 
motive.  It  is  true  the  executor  might  have  discharged  his 
whole  duty  with  a  less  number  of  attorneys  than  he  in  fact 
employed,  but  the  amount  paid  to  them,  $400,  would  not  in 
our  opinion  have  been  unreasonable  for  two,  whereas  four 
were  employed.  In  the  allowance  of  this  credit  to  the 
executor  we  have  no  doubt  the  Circuit  Court  was  influenced 
much  more  by  the  reasonableness  of  the  charge,  in  view  of 
the  nature  and  requirements  of  the  case,  than  by  the  num- 
ber of  solicitors  engaged.  We  perceive  no  just  reason  for 
believing  the  amount  to  be  unreasonable.  Hot  do  we 
believe  that  the  mere  personal  interest  of  the  executor,  un- 
influenced by  bad  faith  or  improper  motive,  should  burden 
him  with  the  costs  of  defense.  He  was  not  alone  interested, 
and  other  interested  parties  had  the  right  to  rely  upon  his 
discharge  of  duty,  and,  as  we  have  seen,  if  unwilling  to  do 
that  he  should  have  resigned.  As  was  said  in  Shaw  v. 
Camp,  siipra : 

"  The  power  to  dispose  of  one's  property  hj  will  is 
an  important  and  highl}''  cherished  right,  and  is  so  rec- 
ognized throughout  the  enlightened  worl3.  The  law  should 
give  every  living  man  the  assurance  that  his  will,  if  so 
far  executed  in  compliance  with  law  as  to  be  admitted  to 
probate,  shall  be  carried  into  effect,  and  if  attacked  will  be 
defended  by  the  person  to  whom  he  has  committed  the 
duty  and  power  of  executing  his  last  wishes  and  desires." 

If  such  duties  are  required  by  the  law  of  persons  who 
accept  trusts  of  this  nature,  it  would  be  unreasonable  to 
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place  the  burden  of  such  defense  upon  them  personally 
when  they  act  in  good  faith  and  from  proper  motives. 
Indeed,  we  would  expect  to  find  few  persons  who  would  be 
willing  to  accept  trusts  of  this  nature  with  such  burden 
attached  to  them.  Concerning  the  other  contention  of  the 
appellant,  that  appellee  has  not  charged  himself  with  items 
alleged  to  have  been  received  by  him  as  agent  of  the  testa- 
trix during  her  lifetime,  we  think  the  burden  of  proof  was 
upon  the  appellant,  and,  after  an  examination  of  the  evi- 
dence upon  this  point,  we  fail  to  find  that  appellant's  con- 
tention in  this  regard  is  sustained,  and  we  accept  the  finding 
of  the  Circuit  Court  as  decisive  upon  this  point. 

We  concur  in  the  findings  of  the  County  and  Circuit 
Courts  upon  the  disputed  questions  involved  in  this  con- 
troversy, and  the  judgment  of  the  latter  will  be  aflirmed. 
Judgment  affirmed. 


John  L.  Robards  y.  The  Wabash  Railway  Co. 

1.  Harmless  ERRon— Erroneous  Ruling  upon  a  Demurrer,— Where 
a  demurrer  is  erroneously  sustained,  but  the  party  is  permitted  to  intro- 
duce, and  has  the  benefit  of  aU  the  evidence  that  could  have  been  admit- 
ted under  any  of  the  counts  to  which  the  demurrer  was  sustained,  the 
erroneous  ruling  upon  the  demurrer  is  cured  and  becomes  a  harmless 
error. 

2.  Railroad  Crossings— Jnji«rtei»  a/.— The  rule  regulating  the  rijjjht 
of  the  public  to  the  use  of  streets  and  highways  at  railroad  crossings, 
and  of  the  remedy  to  persons  injured  thereat,  while  in  the  exercise  of 
ordinary  care,  by  the  negligence  of  the  railroad  company,  does  not 
apply  to  trespassers  upon  the  right  of  way,  unless  the  act  of  the  rail- 
road company  was  willful,  wanton,  intentional  or  reckless. 
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Action  ill  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
Sangamon  County ;  the  Hon.  James  A.  Creighton,  Judge,  presiding. 
Verdict  and  judgment  for  defendant  by  direction  of  the  court;  error 
by  plaintiff.  Heard  in  this  court  at  the  May  term,  1899.  Affirmed. 
Opinion  filed  September  20,  1899. 

Egbert  H.  Patton  and  Charles  MoGavin,  attorneys  for 
plaintiff  in  error. 
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Geo.  B.  Burnett,  attornej'  for  defendant  in  error. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  brought  suit  in  case  against  the  defend- 
ant in  error,  charging  negligence,  whereby  he  was  injured. 
At  the  close  of  all  the  evidence,  at  the  instance  of  the 
defendant,  the  court  instructed  the  jury  to  find  the  issues 
for  the  defendant,  and,  a  motion  for  a  new  trial  having  been 
overruled  by  the  court,  final  judgment  was  given  against 
the  plaintiff  in  bar  of  the  action  and  for  costs,  to  reverse 
which  this  writ  of  error  is  prosecuted.  The  errors  urged 
upon  our  attention  are  chiefly  that  the  court  erred  in  sus- 
taining the  demurrer  to  certain  counts  of  the  declaration, 
and  in  such  instruction  to  the  jury.  As  to  the  first  error 
we  think  the  plaintiff  in  error  was  upon  the  trial  permitted 
to  introduce  and  had  the  benefit  of  all  the  evidence  that 
could  have  been  admitted  under  any  of  the  counts  to  which 
the  demurrer  was  sustained,  and  if  error  occurred  in  this 
respect  it  did  the  plaintiff  no  harm,  and,  under  the  oft- 
repeated  decision  of  the  Supreme  Court,  such  errors  will 
not  reverse. 

It  appears  from  the  evidence  that  plaintiff,  not  being  an 
employe  of  the  defendant,  went  upon  the  right  of  way  of 
the  defendant  and  pursued  a  journey  from  Eleventh  and 
Division  streets  in  the  city  of  Springfield  to  the  place 
where  he  was  engaged  at  work.  He  walked  between  the 
tracks  nearly  three  blocks  to  the  place  where  the  railroad 
crossed  Lincoln  street,  at  which  place  he  was  overtaken  by 
the  train  that  hurt  him,  and  there,  instead  of  remaining 
between  the  tracks,  after  discovering  the  train,  where  he 
would  have  been  in  safety,  or  passing  bver  the  opposite 
track,  which  he  could  safely  have  done,-  he  attempted  to 
cross  the  track  on  which  the  train  wa§  moving,  and  was 
struck  by  it  and  injured.  There  was  conflict  in  the  evi- 
dence as  to  the  excess  of  the  speed  of  the'  train  above  that 
allowed  by  the  ordinances  of  the  city,  an&  as  to  the  sound- 
ing of  whistle  or  bell,  but  the  plaintiff  testified,  while  he 
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was  yet  between  the  tracks  he  discovered  the  train  ap- 
proaching, and  feeling  that  he  was  in  close  qujj-rters,  jumped 
across  the  track  in  front  of  the  train  and  was  thereby 
injured.  At  the  crossing  of  streets  and  public  highways 
by  railroads  the  public  have  the  right  to  use  such  high- 
ways, and  if,  while  in  the  exercise  of  ordinary  care,  a 
person  is  injured  while  in  such  use,  by  the  negligence  of 
the  railroad,  the  injured  person  will  have  a  right  to  re- 
cover. In  this  case  the  plaintiff  was  not  in  the  use  of  the 
street  as  such,  but  was,  in  fact,  pursuing  a  journey  upon*' 
the  right  of  way  of  the  defendant,  which  at  the  point  of • 
injury  happened  to  cross  the  street,  where  he  was  not  in 
any  proper  ^ense  using  the  street  tOjMuass^the. railroad  J>ut 
attempting  to  cross  the  street  uponthe  railroad  as  a  part 
of  the  journey  he  had  wrongfully  undertaken,  and  in  this , 
respect  we  think  he  was^uilty  of  gross  negligence;  and 
his  conduct,  after  discovering  the  train,  in  leaving  a  place 
of  safety  between  the  tracks  and  jum[)ing  in  front  of  the 
moving  train  was  little  less  than  recklessness,  which,  com- 
bined with  his  act  of  traveling  upon  the  railroad,  create  such 
degree  of  gross  negligence  on  his  part  as  would  bar  any 
recovery  for  the  injury  he  received  under  any  pleading 
that  could  be  framed,  unless  the  act  of  defendant  was  will- 
ful, wanton,  intentional,  or  reckless;  and  in  view  of  the 
fact  that  plaintiff  wa^  not  upon  the  track  or  in  any  peril- 
ous situation  whatever  when  the  engineer  discovered  him, 
and  he  could  not  rea^nably  have  expected  him  to  jump 
in  front  of  the  train,  from  the  whole  evidence,  there  can 
be  no  just  claim  there  was  either  willful,  wanton,  inten- 
tional or  reckless  acts  op  conduct  upon  the  part  of  the  em- 
ployes of  the  defendant,  whereby  the  plaintilf  was  injured, 
and  finding  no  reversible  error,  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 
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Chicago  &  Alton  B.  B.  Co.  t.  Emma  Graham^  Adm'x. 

1.  Railroads— Lia5t7t7y /or  Injuries  to  Trespassers, — Railroad  com- 
panies are  not  liable  for  injuries  sustained  by  trespassers,  unless  such 
injuries  are  the  result  of  some  wanton  or  willful  act  of  their  employes 
done  in  the  line  of  their  employment. 

Action  in  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
Morgan  County;  the  Hon.  James  A.  Creiqhton,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  May  term,  1809.  Reversed  witli  a  statement  of  facts. 
Opinion  filed  September  20,  1899. 

M.  J.  ScRAFFORD  and  William  Brown,  Jr.,  attorneys  for 
appellant. 

W.  L.  CoLEv,  attorney  for  appellee;  Jefferson  Orr,  of 
counsel. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  an  action  by  appellee  against  appellant  in  two 
counts,  first,  for  negligently,  willfully  and  wantonly  caus- 
ing the  death  of  James  Graham  by  ordering  him  off  a  mov- 
ing freight  train  where  he  was  trespassing,  in  compliance 
with  which  orders  he  fell  and  was  thrown  under  the  wheels, 
the  brakes  being  set  tightly,  and  was  then  run  over  and 
killed  by  a  malicious  act  in  releasing  the  brakes ;  and,  sec- 
ond, for  pushing  him  off  the  train  under  like  circumstances, 
causing  his  death. 

Two  trials  bj^  jury  were  had,  the  first  resulting  in  a  mis- 
trial, the  second  in  a  verdict  against  appellant  for  $250, 
upon  which  the  judgment  was  entered  by  the  Circuit  Court, 
from  which  this  appeal  is  taken.  Several  errors  are 
assigned  upon  the  record. 

It  developed  upon  the  evidence  that  deceased,  a  boy  in 
his  fifteenth  year,  in  company  with  two  other  boys  had 
ridden  on  a  freight  train  of  appellant  from  Roodhouse, 
where  they  lived,  to  Jacksonville;  and  on  April  15, 1S95, 
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as  a  freight  train  was  preparing  to  leave  Jacksonville  for 
Roodhouse,  the  conductor  in  charge  of  the  train  observed 
the  three  boys  sitting  near  by,  and,  divining  their  purpose, 
told  them  not  to  get  on  his  train.  When  the  train  moved 
out,  however,  they  succeeded  in  secreting  themselves  in  an 
empty  car  destined  to  be  switched  out  of  the  train  and  left 
at  Murrayville,  between  the  points  mentioned.  Having 
descended  from  the  train  at  Murrayville,  the  three  boys 
stood  about  watching  operations  until  just  as  it  began  to 
start  for  Roodhouse,  when  the  three  mounted,  each  a  sepa- 
rate car,  by  climbing  up  the  ladder  at  the  side,  hanging  on 
by  hands  and  feet.  The  deceased,  James  Graham,  was  seen 
by  a  brakeman,  who  was  located  on  top  of  the  train  near 
the  engine,  and  the  brakeman  advanced  along  the  top  of  the 
cars  toward  Oraham  shouting  and  waving  his  hands  and 
arms  in  a  manner  indicating  a  demand  for  the  boy  to  get 
off  the  train,  and  the  deceased  was  observed  to  look  up 
and  to  make  a  move  to  comply  with  his  exhortations  and 
commands.  Two  witnesses  at  Murrayville  saw  this  much 
from  a  point  a  short  distance  at  the  side  of  the  tracks,  until 
the  high  fence  surrounding  the  cattle  pen  there  shut  off 
a  view  of  the  boy  as  he  still  clung  to  the  ladder  at  the 
side  of  the  car.  They  still  could  and  did  see  the  brakeman 
approaching  the  car  where  the  boy  was,  and  at  no  time 
was  he  seen  to  strike  at  or  touch  the  deceased.  The  floor  of 
the  cattle  chute  extended  out  at  the  level  of  the  floor  of  the 
cars,  from  the  cattle  pen  to  a  point  within  eighteen  inches 
of  the  side  of  the  cars;  and  as  the  boy  came  near  this  chute 
a  witness,  who  had  been  looking  down  the  track  watching 
what  occurred  as  detailed  above,  turned  away  and  saw  no 
more  until  the  train  passed  the  chute,  though  at  this  point  he 
saw  that  the  brakeman  was  about  to  step  on  the  car  occupied 
by  deceased.  There  is  no  evidence  tending  to  show  that 
the  brakeman  released  the  brakes  on  the  train  after  the  bov 
fell ;  and  it  is  clearly  proved  that  the  speed  of  the  train  was 
very  slow,  not  faster  than  the  rapid  walk  of  a  man.  The 
appellant  contends,  and  one  of  the  companions  of  the 
deceased  so  testified,  that  Graham  was  caught  and  thrown 
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by  this  cattle  chute,  which  position  is  argued  by  appellee  to 
be  impossible.  But  without  the  testimony  of  this  compan- 
ion, whose  credibility  is  assailed  by  appellee,  there  is  evidence 
from  which  a  reasonable  inference  of  a  similar  nature  might 
be  drawn.  At  the  time  of  the  accident  the  brakeman  was 
seen  to  be  about  to  step  on  the  car  where  the  boy  was;  the 
boy,  it  seems,  was  watching  the  brakeman ;  he  was  well  up 
on  the  ladder  toward  the  top  of  the  car,  and  had  his  coat 
over  his  arm.  The  approach  of  the  brakeman  and  the  slow 
motion  of  the  train  mav  have  induced  him  to  decide  on  get- 
ting  off  the  car,  and  in  his  descent  his  coat,  or  some  part 
of  his  person,  probably  caught  on  the  chute,  jerking  him 
down  and  under  the  wheels.  Be  this  as  it  may,  he  was 
found  dead  at  the  tracks  near  the  cattle  chute,  immediately 
after  having  been  run  over  by  the  train.  The  brakeman 
did  not  testify.  On  special  interrogatories  the  jury  found 
that  James  Graham,  at  the  time  he  was  killed,  was  riding 
on  the  freight  train  without  payment  of  fare  ;  that  he  was 
not  struck  and  knocked  oflf  bv  the  chute,  nor  bv  the  brake- 
man,  and  that  it  was  not  the  purpose  of  the  brakeman  to 
warn  him  of  any  danger.  At  the  close  of  plaintiflTs  evi- 
dence and  again  of  all  the  evidence,  appellant  offered  a  per- 
emptory instruction  in  its  favor,  which  the  court  refused, 
and  the  question  of  error  in  that  action  is  presented  here. 

It  will  be  observed  that  no  evidence  tends  to  support  the 
second  count  of  the  declaration,  where  the  brakeman  is 
charged  to  have  struck  and  knocked  deceased  off  the  train. 
Further,  it  is  to  be  noted  that  the  first  count  charges  intimi- 
dation of  deceased  by  language  and  gestures  of  the  brake- 
man,  whereby  he  was  compelled  to  drop  off  the  car;  that  he 
did  so  in  consequence  of  being  intimidated,  and  fell  under 
the  wheels,  where  brakes  were  set  tightly,  and  was  killed 
by  the  willful  and  malicious  act  of  the  brakeman  in  releas- 
ing these  brakes.  For  this  there  is  no  evidence  tending  to 
support  the  allegation  that  the  brakeman  released  any 
brakes  at  the  time,  nor  that  any  brakes  of  this  train  were 
«;et. 

Thus  it  is  a  question  whether  appellant  is  liable  for  the 
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death  of  this  boy,  who  either  jumped  off  its  train,  being  a 
trespasser,  after  he  was  told  to  do  so  by  the  brakeman,  or 
was  caught  and  jerked  off  by  the  cattle  chute  in  making  an 
attempt  to  get  oflf,  with  the  same  incentive. 

That  he  wag  a  boy  of  experience  in  the  mode  of  travel 
he  indulo^ed  seems  well  established  bv  the  evidence;  and  it 
forms  a  part  of  his  experience  that  he  must  have  known 
the  dangers  and  risks  entailed  by  jumping  on  and  oflf  mov- 
ing trains.  If  there  was  danger  or  risk  in  jumping  oflf 
this  train  he  must  have  known;  and  if  he  jumped  oflf  the 
train  at  the  suggestion  of  the  brakeman,  he  took  upon 
himself  the  risk  of  that  action;  for  it  can  not  be  held  as 
the  law,  under  the  drcumstances  of  this  case,  that  the 
mere  use  of  words  by  the  brakeman  was  such  a  coercion  as 
compelled  the  deceased  to  undertake  any  risk  in  what  he 
did.  He  must,  therefore,  be  held  to  have  acted  voluntarily. 
Under  the  evidence  of  this  case,  and  the  view  here  taken 
of  it,  the  peremptory  instruction  to  find  for  appellant 
should  have  been  given;  and  for  this  error  the  judgment  of 
Circuit  will  be  reversed.     Judgment  reversed. 

Finding  of  Fact  to  be  recited  in  the  final  judgment: 
We  find,  as  a  matter  of  fact,  that  James  Graham,  plaint- 
iflf's  intestate,  was  a  trespasser  stealing  a  ride  upon  the 
freight  train  of  defendant,  without  an}'^  right  to  do  so;  that 
he  voluntarily  jumped  or  fell  from  said  train  while  it  was 
in  motion  and  was  instantly  killed  by  the  wheels,  without 
fault  or  neglect  of  the  appellant;  and  we  find  that  the  appel- 
lant is  not  guilty  of  negligence,  as  charged  in  the  dec- 
laration. 


David  H.  Harts  et  ah  v.  Richard  Latham  et  al. 

1.  Contribution — A  Stuhject  of  Equity  Jurisdiction, — Ck>ntribution 
18  an  original  subject  of  equity  jurisdiction,  and  the  ground  of  relief 
does  not  stand  upon  any  notion  of  mutual  contract,  expressed  or  im- 
plied, between  the  sureties,  to  indemnify  each  other,  but  arises  from 
principles  of  equity,  independent  of  contract. 
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In  Eqnity,  for  contribution.  Trial  in  the  Circuit  Court  of  Logan 
County;  the  Hon.  John  H.  Mofpett,  Judge,  presiding.  Decree  for  com- 
plainants. Appeal  by  defendants.  Heard  in  this  court  at  tlie  May  term, 
1899.    Affirmed.    Opinion  filed  September  20,  1899. 

Harts  &  Humphrey  and  Kino  &  Miller,  attorneys  for 
appellants. 

Jambs  T.  Hoblit  and  Oscar  Allen,  attorneys  for  appel- 
lees. 

The  doctrine  of  contribntion  between  co-sureties  does  not 
rest  upon  contract,  nor  upon  the  question  whether  the 
co-surety  who  is  called  upon  to  contribute  could  be  held 
liable  in  a  direct  suit  against  him,  but  upon  broad  principles 
of  equity,  that  one  co-surety  shall  not  be  obliged  to  bear 
the  whole  burden.  Brandt  on  Suretyship,  220;  Camp  v. 
Bostwick,  20  Ohio  St.  337;  Jones  v.  Blanton,  6  Ired.  (K  C.) 
Eq.  115;  Story,  Equity,  Vol.  1,  Sec.  493. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  equity  originally,  by  Robert  D.  Latham, 
who,  pending  suit,  died,  and  thereafter  it  was  prosecuted  by 
appellees,  as  executors,  to  enforce  contribution,  against 
appellants  as  co-sureties  upon  the  official  bonds  of  Wilford 
D.  Wyatt,  master  in  chancery  of  Logan  county,  for  liabili- 
ties upon  such  bonds,  paid  by  Eobert  D.  Latham  in  his  life- 
time. Upon  the  hearing  the  court  decreed  contribution 
against  seven  of  the  appellants  separately,  each  $245.61, 
and  against  five  separately,  each  $33.85,  from  which  they 
separately  appeal  to  this  court  and  seek  a  reversal  thereof 
for  various  reasons,  chief  among  which  are,  that  the  decree 
is  not  supported  by  the  evidence;  that  the  fund  concerning 
which  the  default  occurred  was  not  received  officially  by 
the  officer;  the  ten-year  statute  of  limitations  had  run 
against  claims  paid  by  Latham  at  the  times  of  such  pay- 
ments, and  such  payments  were  voluntary;  and  that  the 
amounts  decreed  are  excessive. 

Wyatt  was  appointed  master  in  chancery  October  15, 
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1879,  succeeding  himself  four  diflferent  terms  and  giving 
five  different  bonds — upon  all  of  which  Robert  D.  Latham 
was  a  surety — and  discharged  the  duties  of  the  office  until 
in  October  or  November,  1888,  when  he  abandoned  it  and 
left  the  State,  his  successor,  Robert  Humphrey,  having  been 
appointed  February  13, 1889. 

In  1886  the  Circuit  Court  of  Logan  County,  in  the  partition 
suit  of  the  estate  of  Dawson  Frakes,  deceased,  decreed  the  sale 
of  the  real  estate,  and  in  lieu  of  the  dower  of  the  widow, 
Sarah  Frakes,  afterward  married  to  Frederick  Wolf,  directed 
that  $2,509  of  the  proceeds  of  the  sale  be  loaned  by  the 
master  in  chancery  on  real  estate  and  personal  security 
during  the  lifetime  of  Sarah  Frakes,  and  the  interest  paid 
to  her  as  dower.  This  sum  of  money,  being  a  part  of  the 
proceeds  of  such  sale,  remained  in  the  hands  of  the  master, 
and  was  loaned  by  him  and  the  interest  paid  to  Mrs.  Wolf 
from  time  to  time,  as  directed  by  the  decree  of  the  court, 
until  Wyatt  succeeded  to  the  office,  when  the  securities  for 
such  loan  were  surrendered  to  and  received  by  him  as  such 
master.  June  19,  1891,  judgment  by  default  was  rendered 
upon  the  official  bond,  against  Latham  as  surety,  for  $324, 
the  amount  of  Wyatt's  default  to  Mrs.  Wolf  for  unpaid 
interest,  and  a  like  judgment,  September  19, 1892,  was  recov- 
ered for  $100,  and  in  May,  1893,  another  for  $84,  all  of 
which,  with  costs  and  interest,  were  paid  by  Robert  B, 
Latham.  Another  judgment  was  obtained  against  Latham 
January  4, 1894,  in  favor  of  the  master,  for  $1,115.67,  and 
later  paid  by  him;  a  former  judgment  of  $1,575.08  having 
been  obtained  against  Latham  and  three  other  sureties,  upon 
another  bond,  which  was  also  paid;  Latham  having  at  other 
times  paid  sums  to  Mrs.  Wolf  for  which  no  judgment  had 
been  recovered.  Wyatt  had  paid  interest  to  Mrs.  Wolf  from 
time  to  time  in  different  amounts,  and  was,  when  he  left 
the  State,  in  default  to  her  about  one  year,  and  he  at  no 
time  made  reports  to  the  court  of  the  condition  of  the 
investments  of  this  fund.  The  bond  upon  which  contribu- 
tion is  sought  is  the  one  given  October  14,  1881,  for  the 
term  ending  October  14,  1883. 
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In  the  argument  of  counsel,  by  which  they  seek  to  reverse 
the  decree,  it  is  first  insisted  that  because  Latham  permit- 
ted judgments  against  him  by  default,  and  neglected  or 
failed  to  interpose  the  defense  of  the  statute  of  limitations, 
that  therefore  he  paid  voluntarily,  and  can  not  enforce  con- 
tribution against  his  co-sureties.  Contribution  is  an  orig- 
inal subject  of  equity  jurisdiction,  and  the  ground  of  relief 
does  not  stand  upon  any  notion  of  mutual  contract,  express 
or  implied,  between  the  sureties  to  indemnify  each  other  in 
proportion,  but  arises  from  principles  of  equity,  independ- 
ent of  contract  (Story,  Eq.  Jur.,  Vol.  1,  Sec.  493);  and  origi- 
nally it  seems  to  have  been  questioned,  whether  contribution 
between  sureties,  unless  founded  upon  some  contract  between 
them,  incurring  such  liability,  was  a  matter  capable  of  being 
enforced  at  law  (Ibid.,  Sec.  495).  It  therefore  follows, 
in  cases  like  this,  the  relief  administered  should  be  upon 
broad  equitable  grounds,  rather  than  by  the  application  of 
the  harsher  rules  of  law,  and  while  equity  follows  the  law, 
it  has  never  been  considered  an  absolute  requirement  except 
in  cases  where  the  equities  of  the  particular  circumstances 
demand  such  a  course.  In  the  case  presented  it  is  patent 
that  had  the  statute  of  limitations  been  interposed  by 
Latham  in  the  suits  at  law,  such  defense,  even  then,  would 
have  been  of  no  avail  to  him,  for  the  reason  that  there  had 
been  by  Wyatt  a  fraudulent  concealment  of  the  fact  that 
he  had  converted  this  fund  to  his  own  use.  While  it  mav 
be  that  his  failure  to  make  report  to  the  court  of  the  condi- 
tion and  investment  of  this  fund  would  put  a  cautious 
person  upon  inquiry,  if  such  fact  was  brought  to  his  knowl- 
edge, still  without  actual  knowledge  it  can  not  well  be 
maintained  that  the  mere  failure  to  make  such  reports 
would  be  constructive  notice,  and  it  ought  to  be  bej^ond 
dispute  that  such  failure  to  report,  in  view  of  the  subse- 
quent developments  of  his  misappropriation  of  the  fund, 
amounted  to  a  fraudulent  concealment  on  the  part  of  Wyatt, 
and  we  feel  well  warranted  in  such  conclusion.  Under 
such  circumstances  we  are  of  the  opinion  Latham  was 
under  no  moral  or  legal  obligation  to  his  co-sureties  to 
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interpose  such  defense,  and  thereby  undergo  the  vexation 
and  expense  of  what  would  seem  to  an  ordinary  or  well 
advised  person,  a  fruitless  litigation.  Hence  we  are  of  the 
opinion  there  is  but  little  merit  in  such  contention,  and  if 
Latham,  as  surety  upon  the  bond,  was  legally  liable  to  pay, 
which  we  think  in  equity  he  had  the  right  under  the  cir- 
cumstances to  assume,  then  any  payment  made  by  him 
under  such  conditions  was  not  a  voluntary  payment,  as 
argued  by  counsel,  but  legally  compulsory. 

It  is  next  argued  that  the  second  bond  of  Wyatt  was  not 
liable  for  his  defalcation,  and  inasmuch  as  he  succeeded 
himself  for  four  successive  terms,  that  the  last  bond  must 
alone  stand  the  burden.  This  position  would  doubtless  be 
true,  if  it  was  not  for  the  further  fact  that  he  appears  to 
have  made  no  report  to  the  court  of  the  condition  or  invest- 
ment of  this  fund  during  his  second  term  of  office,  from 
which  fact  it  is  competent  to  infer  that  as  to  such  fund  he 
defaulted  during  that  term  of  office. 

Appellants  further  contend  that  the  bondsmen  of  Wyatt 
-were  never  liable  for  the  safekeeping  of  this  fund  for  the 
reason  it  never  came  to  his  hands  as  a  fund  that  under  the 
law  he  was  authorized  to  receive.  The  decree  of  the  court 
directed  the  master  in  chancery,  not  a  particular  person,  to 
have  the  custody  of,  and  to  loan  this  fund,  and  under  that 
decree  the  predecessor  of  Wyatt  surrendered  it  to  him  as 
master  in  chancery.  We  are  of  the  opinion  both  Wyatt 
and  his  sureties  are  estopped  from  raising  such  a  question. 
The  decree  of  the  court,  even  though  it  was  erroneous,  was 
binding  upon  all  persons  until  it  was  reversed,  especially 
upon  such  officers  as  undertook  to  execute  it  as  such,  and 
besides  all  this,  the  fund  being  in  the  hands  of  the  master 
in  chancery  as  part  of  the  proceeds  of  the  sale  in  the  parti- 
tion suit,  concerning  which  there  can  be  no  question  of  his 
authority,  he  was  bound  to  keep  it  safely  for  distribution 
to  such  persons  as  might  be  entitled  to  it,  and  if  he  made 
interest  out  of  such  fund,  he  would  be  bound,  like  all  others 
in  trust  relations,  to  pay  interest. 

We  are  of  the  opinion  the  evidence  warranted  the  find- 
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ings  of  the  decree  in  respect  to  the  amount  adjudged  against 
the  respective  parties  to  pay  as  their  shares  of  the  contri- 
bution due  to  appellees,  and  finding  no  error  in  the  findings 
and  decree  of  the  chancellor  who  heard  the  cause,  the 
decree  of  the  Circuit  Court  will  be  affirmed. 


Robert  C.  Holton  v.  Gertrude   Darling^  by  Her  Nest 

Friend. 

1.  Presumptions-- 7b  S^t«^ain  a  Verdict—View  of  the  Premise8,—ln 
an  action  for  damages  siistamed  by  a  person  in  using  a  **  mangle  **  in  a 
laundry,  the  jury  were  permitted,  by  agreement  of  the  parties,  to  go 
and  examine  the  mangle  before  returning  their  Terdict.  What  they 
saw  did  not  appear  in  the  record,  but  the  court  presumed  that  they  saw 
enough,  in  addition  to  the  evidence,  to  sustain  their  verdict. 

Action  in  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff;  error  by  defendant. 
Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed 
September  20,  1809. 

Wilson  &  Buckingham,  attorneys  for  plaintiff  in  error. 

Where  the  whole  evidence  introduced  by  the  plaintiff,  if 
believed  by  the  jury,  is  so  insufficient  to  support  a  verdict 
that  the  court  would  not  pern^it  ope  to  stand,  it  is  the  duty 
of  the  court  to  instruct  the  jury,  as  a  matter  of  law,  that 
there  is  not  sufficient  evidence  to^ warrant  a  verdict  for  the 
plaintiff.  Phillips  v.  Dickerson,  85  111.  11;  Frazier  v. 
Howe  et  al.,  106  111.  563;  Simmons  v.  C.  &  T.  R.  R.  Co., 
110  111.  340;  Jones  v.  Roberts,  67  111.  App.  56. 

Isaac  A.  Love  and  W.  R.  Jewell,  Jb.,  attorneys  for 
defendant  in  error. 

When  a  jury  had  a  view  of  the  thing,  the  condition 
of  which  was  in  question,  they  will  be  presumed  to  have 
seen  whatever  was  wanting  in  the  other  evidence  to  justify 
their  finding.  North  Chicago  St.  R.  Co.  v.  Eldridge,  51 
App.  430. 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case,  tried  in  Circuit  Court 
of  Vermilion  County,  where  Gertrude  Darling,  a  minor,  by 
her  next  friend,  was  plaintiff,  and  Robert  C.  Helton,  defend- 
ant, and  in  which  the  plaintiff  claimed  damages  for  the 
loss  of  her  right  hand  by  reason  of  the  negligence  of  the 
defendant. 

The  declaration,  when  the  case  was  tried,  contained  the 
second,  third  and  fourth  counts,  the  first  and  fifth  havjng 
been  dismissed.  The  second  count  charged  in  substance 
that  the  plaintiff,  an  infant  of  tender  years,  was  employed 
by  the  defendant  to  work  for  him  in  his  laundry,  and 
while  she  was  so  at  work,  he  negligently  ordered  and  sent 
her  to  work  in  a  place  of  great  danger,  to  wit,  feeding 
a  mangle,  and  while  so  employed,  and  in  the  exercise  of 
all  due  care  and  diligence  for  her  safety,  considering  her 
age  and  experience,  her  hand  was  caught  and  drawn  into 
the  mano^le  and  was  so  badlv  burned  and  crushed  that 
it  had  to  be  amputated. 

The  third  count  charged  that  the  plaintiff,  a  minor  of 
tender  years,  while  being  employed  by  the  defendant  was 
ordered  by  him  to  operate  and  feed  a  certain  mangle  in 
his  laundry,  which  employment,  because  of  her  youth  and 
inexperience,  was  dangerous  and  hazardous;  yet  the  plaint- 
iff did  not  warn  her  of  such  danger  and  hazard,  or  of  the 
means  of  avoiding  the  s^me,  by  reason  of  which  her  hand 
was  caught  in  the  mangle,  crushed  and  burned,  while  she 
was  in  the  exercise  of  all  due  care  and  diligence  for  her 
safety,  considering  her  years  and  experience. 

The  fourth  count  charged  that  the  plaintiff,  a  minor, 
while  in  the  employ  of  the  defendant,  was  ordered  and 
directed  by  him  to  feed,  in  a  dangerous  and  hazardous  man- 
ner,  the  mangle  in  his  laundry,  and  while  she  was  so  engaged, 
in  obedience  to  his  order,  and  was  in  the  exercise  of  all  due 
care  and  diligence  for  her  safety,  for  one  of  her  years  and 
experience,  her  hand  was  caught  in  the  mangle  and  burned 
and  crushed. 

To  this  declaration  the  defendant  pleaded  the  general 
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issue,  and  a  trial  was  had  by  jury  resulting  in  a  verdict  for 
plaintiff  for  $900  damages,  upon  which  judgment  was  ren- 
dered. 

At  the  close  of  the  evidence  offered  by  the  plaiutiflf,  the 
defendant  orally,  moved  the  court  to  exclude  the  evidence 
and  instruct  the  jury  to  find  a  verdict  for  the  defendant, 
but  oflFered  no  written  instruction  to  be  marked  "  given  "  or 
"  refused."  This  motion  the  court  denied.  The  defendant 
then  offered  his  testimony,  and  at  the  close  of  all  the  evi- 
dence,  moved  the  court  (in  writing)  to  exclude  the  evidence 
from  the  jury  and  instruct  them  to  find  a  verdict  for  the 
defendant,  which  motion  the  court  also  denied. 

The  plaintiff  and  defendant  afterward  each  procured  the 
court  to  give  a  number  of  instructions  to  the  jury,  and  at 
the  request  of  both  parties  the  jury  were  taken  to  see  the 
mangle  in  question. 

The  plaintiff  in  error,  by  writ  of  error  sued  out  of  this 
court,  has  caused  the  record  in  this  case  to  be  brought  before 
us  for  review,  and  urges  us  to  reverse  the  judgment  of  the 
Circuit  Court,  claiming  that  the  verdict  is  contrary  to  the 
evidence,  and  that  the  court  refused  proper  and  gave  im- 
proper instructions  to  the  jury. 

The  evidence  preserved  in  the  bill  of  exceptions  shows 
that  Robert  C.  Holton,  the  plaintiff  in  error,  was  running 
a  laundry  and  had  a  number  of  persons  employed  therein 
as  his  servants,  among  whom  was  Gertrude  Darling,  the 
defendant  in  error,  a  girl  in  her  sixteenth  3'ear;  that  one  of 
her  duties,  among  others,  was  to  feed  washed  articles  into 
an  appliance  called  a  mangle,  consisting  of  a  system  of 
rollers  that  pressed  them  as  if  ironed. 

Gertrude  had  been  at  work  in  this  laundry  for  about  eight 
months,  when,  while  feeding  a  washed  napkin  into  the 
mangle,  the  fingers  of  her  hand  were  caught  by  the  rollers 
thereof,  and  her  hand  so  badly  mashed  and  burned  thereby 
that  the  fingers  had  to  be  amputated.  Holton  had  never 
informed  her  that  there  was  any  danger  of  having  her 
fingers  so  caught,  but  had  frequently  urged  her  to  hold  onto 
the  articles  she  fed  into  the  mangle  until  they  were  nearly 
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through  the  rollers,  so  as  to  prevent  wrinkles  in  them.  It 
farther  appears  by  the  record  that,  by  the  consent  of  both 
parties,  the  jury  were  permitted  to  go  and  view  the  mangle 
before  rendering  their  verdict. 

What  the  jury  saw  there  we  are  not  advised  by  the  rec- 
ord, but  must  presume  that  they  saw  enough,  in  addition  to 
the  evidence,  to  justify  their  verdict.  North  Chicago  Street 
R.  R.  Co.  V.  Eldridge,  51  111.  App.  430. 

While  the  case  at  bar,  in  its  facts,  as  shown  by  the  rec- 
ord, is  much  like  that  of  Jones  v.  Roberts,  57  111.  App.  56, 
decided  by  this  court,  in  which  no  recovery  was  allowed  for 
the  reasons  therein  given,  yet  we  do  not  feel  that  we  ought 
to  find  the  facts  in  the  case  at  bar  diflFerent  from  the  jury, 
when  we  are  deprived  of  reviewing  what  the  jury  saw  by 
inspection,  in  addition  to  the  evidence  they  heard. 

We  have  examined  the  instructions  given  and  refused  by 
the  court,  but  do  not  find  that  the  Circuit  Court  has 
committed  prejudicial  error  in  any  of  its  rulings  thereon. 

Finding  no  reversible  error  in  this  record,  we  aflSrm  the 
judgment. 

Judgment  affirmed. 


United  States  Express  Co.  v.  6.  G.  Council,  Use,  etc., 

of  J.  J.  Coffman. 

1.  Common  Carriers — Exemption  from  Liability  by  Contract,— In 
this  State  a  common  carrier  can  not,  even  by  express  contract,  exempt 
himself  from  liability  resulting  from  the  gross  negligence  of  himself  or 
his  servants  or  employes,  in  failing  to  exercise  ordinary  care  in  the  trans- 
action of  his  business  as  such  carrier. 

2.  Same— Wien  He  la  Guilty  of  Neglect  of  Duty,— A  shipper  of  a 
live  hog,  accompanying  the  same,  requested  the  agent  of  the  express 
company  in  charge  of  the  consignment  to  aid  him  in  placing  the  hog 
where  it  could  get  more  air  and  prevent  it  from  dying  by  overheat, 
which  the  agent  declined  to  do,  and  the  hog  died.  It  was  held  that  the 
agent  was  guilty  of  neglecting  his  plain  duty  under  the  circumstances. 

3.  Parties— Bai'/ec  May  Maintain  an  Action  of  Tort. — A  party  in 
possession  of  property  as  bailee,  and  which  he  ships  by  a  common  car- 
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rier,  has  such  a  special  interest  as  enables  him  to  maintain  an  action  in 
tort  against  the  carrier  for  an  injury  to  such  property. 

4.  Same — Actions  Against  Bailees. — Although  assumpsit  is  the  usual 
remedy  for  neglect  or  a  breach  of  duty  against  carriers,  wharfingers,  and 
others  having  the  use  or  care  of  personal  property,  where  their  liability 
is  founded  on  the  common  law  as  well  as  on  contracts,  they  are  also 
liable  in  an  action  on  the  case  for  injuries  resulting  from  neglect  or  a 
breach  of  duty  in  the  course  of  their  employment. 

Action  in  Case.— Trial  in  the  Circuit  Court  of  McLean  County;  the 
Hon.  CoLOSTiN  D.  Myers,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  May  term, 
1899.    Affirmed.     Opinion  filed  September  20, 1899. 

Charles  L.  Capen,  attorney  for  appellant,  contended  that 
a  common  carrier  may,  by , con  tract  entered  into  at  the  time 
of  delivery  of  goods  for  shipment,  limit  its  liability  for  any 
negligence  that  is  not  gross  or  willful.  I.  C.  R.  R.  Co.  v. 
Morrison,  19  111.  136;  C,  B.  &  K  R.  R.  Co.  v.  Hawk,  36  III. 
App.  327;  Same  case,  42  Id.  322;  Arnold  v.  I.  C.  R.  R.  Co., 
83  111.  280;  111.  C.  R.  R.  Co.  v.  Read,  37  HI.  484;  111.  C.  R. 
R.  Co.  V.  Jonte,  13  111.  App.  424;  Chicago  &  N.  W.  R.  R. 
Co.  V.  Montfort,  60  111.  175;  Toledo,  W.  &  W.  R.  R.  Co.  v. 
Becrgs,  85  III.  80;  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Harmon, 
17  111.  App.  640;  Meuer  v.  Railway  Co.,  59  N,  W.  Rep.  945; 
Bankard  v.  B.  &  O.  R.  R.  Co.,  34  Md.  197. 

And  this  is  not  changed  by  our  statute  where  there  is  a 
special  contract.  Chicago  &  N.  W.  R.  R.  Co.  v.  Simon, 
160  III.  648;  Chicago  &  A.  R.  R.  Co.  v.  Davis,  159  Id.  53. 
A  private  carrier  may  eflfectively  stipulate  that  it  shall  not 
be  liable  for  injuries  resulting  from  negligence.  Elliott  on 
Rys.,  Sec.  1397,  and  cases  cited;  Hutchinson  on  Carriers, 
Sec.  40. 

Where  a  contract  of  shipment  is  signed  by  the  consignor, 
without  any  fraud  practiced  upon  him,  he  is  bound  by  its 
provisiojis  to  the  same  extent  as  in  any  other  kind  of  con- 
tract; it  can  not  be  changed  by  parol  evidence.  He  is  con- 
clusively presumed  to  assent  to  its  terms.  III.  C.  R.  R.  Co. 
v.  Morrison,  19  111.  136;  Chicago,  B.  &Q.  R.  R.  Co.  v.  Hale, 
2  III.  App.  150;  Baker  v.  M.  S.  &  N.  I.  R.  R.  Co.,  42  III, 
73;  Adams  Ex.  Co.  v.  Haynes,  42  III.  89;  W.  T.  Co.  v.  New- 
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hall,  24:  III.  466;  Wabash,  St.  L.  &  P.  R  E.  Co.  v.  Black,  11 
IlL  App.  465;  Coles  v.  L.  E.  &  St.  L.  R.  R.  Co.,  41  111.  App. 
607;  Anchor  Line  v.  Dater,  68  111.  369. 

Frank  Y.  Hamilton,  attorney  for  appellee. 

A  common  carrier  does  not  cease  to  be  such  because  he 
has  limited  his  liability  by  a  special  contract.  Davidson  v. 
Graham,  2  Ohio  St.  131;  Ry.  Co.  v.  Lockwood,  17  Wall. 
357;  Hooper  v.  Wells,  Fargo  &  Co.,  27  Cal.  11;  Christensen 
V.  American  Express  Co.,  15  Minn.  270. 

A  common  carrier  can  not  contract  against  its  own  negli- 
gence. Adams  Express  Co.  v.  Stettaners,  61  111.  184;  111.  C. 
R.  R.  Co.  V.  Jonte,  13  111.  App.  424;  Christensen  v.  Ameri- 
can Express  Co.,  15  Minn.  270;  Grogan  &  Merz  v.  Same,  114 
Pa.  St.  523;  Boehl  v.  C,  M.  &  St.  P.  R.  R.,  44  Minn.  191; 
McFadden  v.  M.  R.  Ry.  Co.,  92  Mo.  343;  Ry.  Co.  v.  Wynn, 
88  Tenn.  320. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit,  changed  before  trial,  by 
leave  of  court,  to  case,  in  which  the  appellee  recovered  a 
judgment  of  $400  against  the  appellant  for  negligently 
causing  the  death  of  a  high  bred  Poland  China  sow,  while 
being  transported  for  pay.  The  trial  was  by  the  court, 
without  a  jury,  by  agreement  of  the  parties. 

The  declaration  in  case  avers  that  the  defendant  was  a 
common  carrier  and  undertook  to  carry  for  plaintiff,  for 
hire,  a  certain  valuable  high  bred  sow  from  Williamsville, 
Illinois,  to  Vandalia,  Missouri,  but  so  negligently  placed  her 
in  an  express  car  while  being  so  carried,  that  she  became  over- 
heated and  died  from  the  effect  of  such  overheat,  before 
arriving  at  destination. 

The  pleas  filed  were  "not  guilty"  and  four  special  pleas, 
setting  up  that  the  sow  was  received  under  a  special  written 
contract  to  transport  her  at  the  owner's  risk,  and  releasing 
the  defendant  from  any  liability  for  loss  occasioned  by  its 
negligence  or  otherwise;  and  that  the  defendant  was  not,  or 
did  not  hold  itself  out  to  be  a  common  carrier  of  live  stock, 
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but  a  private  carrier  only,  and  only  received  live  stock  for 
carriage  under  a  contract  releasing  it  from  any  liability  for 
loss  occasioned  by  its  negligence  or  otherwise;  that  the 
defendant  was  not  guilty  of  any  gross,  willful  or  intentional 
negligence  which  damaged  the  sow  or  caused  her  death;  that 
the  sow  was  consigned  to  one  Thomas  Richards,  and  the 
plaintiff  was  not  the  owner.  A  demurrer  was  sustained  to 
the  special  pleas. 

The  evidence  shows  that  on  June  1,  1898,  G.  G.  Council 
shipped  from  Williamsville,  Illinois,  to  Vandalia,  Missouri, 
by  the  United  States  Express  Company,  one  boar  and  two 
sows,  properly  crated  separately,  under  a  written  contract 
as  follows : 

**LivE  Stock  Taken  Only  at  Owner's  Risk — United  States 
Express  Company  Live  Stock  Contract. 

Agreement  made  at  Williamsville,  111.,  first  day  of  June, 
189S,  between  the  United  States  Express  Company  and  G. 
G.  Council,  of  Williamsville,  111. 

Whereas  G.  G.  Council  has  this  day  delivered  to  said 
company  at  Williamsville,  111.,  the  following  animals: 
Three  (o)  hogs  (crated),  of  which  he  declares  himself  to  be 
the  owner,  consigned  to  Thomas  Richards,  at  Vandalia,  Mo. 

Now  it  is  agreed  that  said  company  undertakes  as  for- 
warders only,  to  forward  said  property  to  the  nearest  point 
of  destination  reached  by  said  companv.  It  being  under- 
stood that  said  company  relies  upon  the  various  railroad 
and  steamboat  lines  of  the  countrv  for  its  means  of  for- 
warding  property  delivered  to  it  to  be  forwarded,  it  is 
agreed  that  it  shall  not  be  liable  for  any  damage  to  said 
property  caused  by  the  detention  of  any  train  of  cars,  or 
of  any  steamboat  upon  which  property  shall  be  placed  for 
transportation,  nor  by  the  neglect  or  refusal  of  any  railroad 
company  or  steamboat  to  receive  and  forward  the  same.  If 
any  sum  of  money  besides  the  charges  for  transportation 
is  to  be  collected  from  consignee  on  delivery  of  the  said 
property  and  the  same  is  not  paid  at  once,  said  company 
may,  at  its  option,  retain  said  property  with  ordinary  and 
reasonable  care,  at  shipper's  risk  and  expense,  or  may  return 
same  to  shipper,  he  to  pay  charges  for  transportation  and 
all  expenses  both  ways.  Said  snipper  is  to  load,  tranship 
and  unload  said  property  at  his  own  risk,  said  company 
furnishing  the  necessary  laborers  to  assist. 
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In  consideration  of  the  rate  at  which  said  property  is  to 
be  so  forwarded,  said  shipper  agrees  that  said  company  or 
any  railroad  or  transportation  company  or  carrier,  over 
whose  line  the  said  property  may  pass,  shall  not  for  any 
cause  be  liable  for  any  injury  or  damage  to  or  loss  of  the 
same  whether  or  not  such  injury,  damage  or  loss  arises 
from  negligence  on  the  part  of  said  company,  its  agents  or 
servants;  it  being  the  intent  of  this  contract  that  said  prop- 
erty shall  be  forwarded  entirely  at  the  owner's  risk. 

W.  B.  Marshall,  Agent. 

G.  G.  Council,  Shipper." 

The  three  hogs  were  received  by  the  appellee  at  Williams- 
ville,  Illinois,  about  5:21  o'clock  p.  m.,  June  1, 1898,  and  placed 
in  an  ordinarj^  express  car  of  a  passenger  train,  the  car  at  the 
time  being  well  filled  with  express  matter  and  baggage  piled 
up  high,  but  so  arranged  as  to  leave  a  clear  space  opposite 
the  side  doors,  and  a  passage  way  along  the  middle  from 
one  end  to  the  other.  These  hogs  were  placed  in  this  pas- 
sage way  in  the  rear  of  the  car.  The  day  was  very  warm 
and  the  side  doors  of  the  car  and  the  two  small  windows 
at  each  end  were  open.  The  hogs  appeared  to  be  panting 
and  suffering  from  the  heat  to  such  an  extent,  shortly  after 
they  were  put  into  the  car,  that  the  appellee,  who  went 
along  with  them,  requested  the  agent  of  the  appellant  in 
charge  of  the  car,  to  help  move  them  (they  being  too  heavy 
for  one  man)  so  their  heads  would  be  nearer  the  open  doors. 
The  agent  refused  to  assist,  and  the  appellee  got  a  bucket 
of  water  and  sprinkled  it  onto  the  heads  of  the  hogs. 
About  one  hour  after  the  train  carrying  the  hogs  left  Will- 
iamsville,  the  sow  in  question  died,  after  which  the  agent 
of  the  appellant  in  the  car,  assisted  the  appellee  to  move 
the  other  two  hogs,  so  their  heads  were  near  to  the  open 
doors,  and  they  went  to  Vandalia,  Missouri,  safely. 

The  sow  that  died  belonged  to  J.  J.  Coffmann,  of  Ohio, 
for  whose  use  the  suit  was  brought,  and  when  shipped  was 
in  the  possession  of  G.  G.  Council,  the  appellee,  to  be  bred 
to  the  boar  that  was  shipped  with  her,  to  Thomas  Richards 
at  Vandalia,  he  having  a  half  interest  in  him  and  Council 
owning  the  other  half. 

The  appellee  (Council)  lives  on  a  farm  near  Williamsville, 
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raises  and  sells  high  grade  hogs  for  breeding  purposes, 
and  for  a  number  of  years  has  been  shipping  a  large  num- 
ber of  them  by  express,  over  appellant's  line,  it  being  the 
only  express  company  doing  business  at  Williamsville. 
Appellant  never  refused  to  take  for  transportation  any  of 
the  hogs  that  appellee  offered  it  for  shipment,  and  usually 
required  him  to  sign  a  contract  of  shipment,  the  contents 
of  which,  and  that  under  which  the  sow  in  question  was 
shipped,  were  not  known  to  appellee  when  he  signed  them. 

The  sow  that  died  was  shown  to  be  worth  from  $400  to 
$600. 

Appellant  assigns  numerous  errors  on  the  record,  but  on 
page  four  of  his  printed  brief  and  argument,  his  counsel 
says: 

"  The  principal  errors  relied  upon  for  reversal  are  : 
(1)    The  judgment  and  finding  are  against  the  weight  of 
the  evidence  and  without  evidence  to  support  them. 

2)  Under  the  contract,  appellant  is  not  liable. 

3)  The  appellant  was  not  guilty  of  any  negligence;  and 
in  any  event,  there  is  no  proof  that  the  sow  died  from  negli- 
gent treatment. 

(4)  The  trial  court  erred  in  its  holdings  as  to  the  law  of 
the  case. 

(5)  The  court  erred  in  holding  appellant  liable  for  any 
but  gross  negligence." 

We  will  therefore  onlv  notice  those,  as  the  others  not 
urged  are  presumed  to  be  waived. 

We  think  the  evidence  sustains  the  finding  that  appellant 
was  a  common  carrier  at  the  time  it  received  the  hogs;  and 
by  the  express  terms  of  the  written  agreement  between 
appellant  and  Council,  the  shipper,  it  appears  that  appellant 
undertook  to  carry  the  hogs  from  Williamsville  to  Vanda- 
lia  for  a  reward.  By  the  terms  of  the  written  agreement. 
Council  did  purport  to  release  appellant  from  liability  for 
any  injury  or  damage  to,  or  loss  of  the  hogs  arising  from 
the  negligence  of  appellant,  its  agents  or  servants,  while 
they  were  being  transported;  but  such  release  was  void,  as 
being  against  public  policy,  for  in  this  State  a  common 
carrier  can  not,  even  by  express  contract,  exempt  itself  from 
liability  resulting  from  the  gross  negligence  or  willful  mis- 
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conduct  of  itself  or  its  servants  or  employes;  or  from  a 
failure  on  its  part,  or  that  of  its  servants,  to  exerqise  ordi- 
nary care  in  the  transaction  of  its  business  as  such  carrier. 
Chicago  &  Northwestern  R.  K.  Co.  v.  Chapman,  133  111.  96, 
and  cases  cited. 

When  Council  first  requested  the  agent  of  appellant  in 
charge  of  the  car  containing  the  hogs,  to  aid  him  in  plac- 
ino:  them  where  they  could  get  more  air  and  prevent  them 
from  dying  from  overheat,  and  he  declined  to  do  so,  he 
was  guilty  of  neglecting  his  plain  duty  under  the  circum- 
stances. Illinois  Central  R.  R.  Co.  v.  Adams,  42  111.  474, 
and  Toledo,  Wabash  &  Western  R.  R.  Co.  t.  Hamilton  et 
al.,  76  111.  393. 

While  there  is  some  question  as  to  whether  or  not  the 
sow  died  from  the  effects  of  being  overheated  before  she 
was  received  by  appellant,  or  afterward,  yet  we  are  of  the 
opinion  that  the  court  was  warranted  by  the  evidence  in 
finding  that  it  was  afterward. 

Appellant's  counsel  also  insist  that  appellee  can  not 
recover  on  the  facts  in  this  case  in  an  action  of  tort,  because 
by  the  evidence  it  appears  that  the  usee,  Coffmau,  owned 
the  sow  that  died,  and  that  Council  can  recover,  if  at  all, 
only  in  an  action  ex  contractu.  It  does  appear  that  Coff- 
man  owned  the  sow  that  died,  but  it  also  appears  that 
when  shipped  she  was  in  the  possession  of  Council  as  bailee, 
and  as  such  bailee  we  think  he  had  such  a  special  interest 
in  the  sow  as,  coupled  with  the  possession  at  time  of  ship- 
ment, enables  him  to  maintain  an  action  of  tort  against  the 
mere  wrongdoer,  for  "an  action  for  an  injury  to  person- 
alty may  be  brought  in  the  name  of  the  person  having  only 
a  special  property,  or  interest  of  a  limited  or  temporary 
nature  therein.  But  in  this  case,  the  general  rule  seems  to 
be  that  the  patty  should  have  had  possossion."  Chitty  on 
Pleading,  7th  Ed.,  Vol.  1,  p.  70. 

As  to  Council's  remedy  being  confined  to  an  action  ^a?  con- 
tractu on  the  special  contract  in  writing,  we  will  say*  that, 
although  "  assumpsit  is  the  usual  remedy  for  neglect  or 
breach  of  duty  against  bailees,  as  against  carriers,  wharf- 
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ingers,  and  others  having  the  use  or  care  of  personal  prop- 
erty, whose  liability  is  founded  on  the  common  law  as  well 
as  on  the  contract,  yet  it  is  clear  that  they  are  also  liable 
in  case  for  an  injury  resulting  from  their  neglect  or  breach 
of  duty  in  the  course  of  their  employ."  Chitty  on  Plead- 
ing, 7th.Ed.,  Vol.  1,  p.  151. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court  herein. 


William  Wilier^  doing  Business  under  the  Name  of  The 
Wilier  Mfg.  Co.^  v.  George  U.  StahL 

1.  Jury— Its  Province  to  Settle  Questions  of  Fact.-— A  jury,  having 
the  opportunity  of  seeing  and  hearing  the  witnesses  on  both  Hides  and 
observing  their  demeanor  while  on  the  witness  stand,  it  is  within  its 
peculiar  province  to  reconcile  conflicts  in  the  testimony  and  ascertain 
where  the  truth  lies,  and  in  the  absence  of  prejudicial  error  in  the  court's 
rulings  on  the  admission  or  rejection  of  evidence,  and  in  giving 
or  refusing  instructions,  the  Appellate  Ck>urt  will  aflSrm  its  verdict  as 
settling  questions  of  fact,  especially  when  it  comes  before  it  with  the 
approval  of  the  trial  judge. 

Assnnipsit,  for  goods  manufactured,  etc.  Trial  in  the  Circuit  Court  of 
Adams  County;  the  Hon.  John  C.  Bboady,  Judge,  presiding.  Verdict 
and  judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  this  court  at 
the  May  term,  1890.    Affirmed.    Opinion  filed  September  20,  1809. 

Hamilton  &  Woods,  attorneys  for  appellant. 

L.  H.  Beroeb  and  C.  A.  Babcock,  attorneys  for  appellee. 

Mb.  Justice  Bubbouohs,  delivered  the  opinion  of  the  conrt. 

This  was  an  action  of  assumpsit,  begun  and  tried  in  the 
Circuit  Court  of  Adams  County,  in  which  the  appellant 
sought  to  recover  from  the  appellee  $480  as  the  a/^reed 
price  for  twenty-eight  sets  of  inside  window  blinds  and  the 
guide  strips  for  the  same,  which  he  claims  were  ordered 
from  him  by  the  appellee,  to  be  used  in  his  ijew  residence, 
then  in  the  coarse  of  construction. 
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The  case  was  tried  before  a  jury,  and  a  verdict  found  in 
favor  of  the  appellee,  upon  which  the  court,  after  overrul- 
ing a  motion  for  a  new  trial,  entered  judgment  Appellant 
brings  the  case  to  this  court  bj  appeal,  and  urges  us  to 
reverse  the  judgment  upon  the  grounds  that  the  finding  of 
the  jury  is  contrary  to  the  evidence,  and  that  the  court 
erred  in  its  rulings  on  the  evidence  and  the  instruction. 

The  evidence  shows  that  appellant's  traveling  salesman, 
B.  W.  Burch,  called  several  times  upon  appellee  at  his  resi« 
dence,  then  being  constructed,  and  solicited  him  to  order  from 
appellant  the  inside  blinds  and  guide  strips  therefor;  and 
Mr.  Burch  testifies  that  after  some  negotiation  appellee 
gave  to  him,  for  appellant,  an  order  for  the  blinds  and  guide 
strips,  and  that  he  sent  the  order  to  appellant's  factory  at 
Milwaukee,  Wisconsin. 

The  appellee  denies  giving  just  such  an  order  as  Burch 
claims,  and  swears  he  only  ordered  the  guide  strips,  they  to 
be  of  specified  material,  style  and  finish,  and  not  more  than 
one-half  inch  wider  than  the  window  casings  in  which  they 
were  to  be  placed,  and  that  he  told  Mr.  Burch  that  the  put- 
ting in  of  the  guide  strips  would  naturally  lead  to  the  use  of 
the  blinds,  and  it  all  depended  upon  what  style  of  guide 
strips  he  furnished  whether  they  could  use  the  blinds. 

The  guide  strips  were  sent  to  appellee  by  appellant,  but 
when  they  arrived  and  were  examined  by  appellee  and  his 
architect  they  were  found  to  be  more  than  one-half  inch 
wider  than  the  casings,  and  the  natural  finish  and  workman- 
ship upon  them  were  not  very  good,  and  claimed  not  to  be  as 
represented  by  Burch,  and  as  contracted  for;  whereupon 
appellee  telegraphed  and  wrote  appellant  as  follows : 

"  QuiNCY,  III.,  U.  8.  A.,  Dec.  23,  '97. 
Willer  Mfo.  Co.,  Milwaukee,  Wis. 

Dear  Sirs  :  I  wired  you  this  morning  as  follows :  *  Your 
guide  strips  here  subject  to  your  order;  not  as  represented 
to  me  by  Mr.  Burch  in  material,  finish  and  style.  Cancel 
order.'  I  hereby  confirm  same.  I  will  say  further  that 
while  your  Mr.  Burch  was  here  he  represented  to  me  that 
he  was  to  furnish  me  with  guide  strips  of  extra  small  size; 
also  that  these  strips  would  not  extend  over  half  an  inch 
beyond  the  casing.    He  also  promised  the  best  of  mate- 
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rial  and  the  very  best  of  finish;  these  strips  which  are  now 
here  are  not  in  any  way,  shape  or  manner  such  as  he  repre- 
sented to  furnish.  The  lumber  is  poor,  machine  work  poor, 
colors  poor,  and  the  finish  poorer;  and  I  would  not  put 
them  up  in  my  house  if  you  were  to  give  them  to  me  for 
nothing;  the  commonest  finish  in  my  house  is  better  than  the 
best  of  the  strips  you  sent.  As  I  wired  you  this  morning 
the  strips  are  here  subject  to  your  order,  as  I  can  not  use 
them,  and  my  architect  positively  refuses  to   accept  them. 

Bespectfully, 

Geo.  H.  Stahl." 

At  this  time  appellant  had  almost  completed  the  blinds, 
and  he  refused  to  cancel  the  order,  and  insisted  upon  appel- 
lee taking  and  paying  for  both  the  guide  strips  and  blinds, 
but  appellee  refused  to  either  accept  or  pay  for  them. 

The  vital  questions  in  this  case  are,  (1)  did  appellee  order 
the  blinds,  and  (2)  were  the  guide  strips  made  of  the  width, 
material,  finish  and  style  as  represented  by  appellant  ? 

The  evidence  is  very  conflicting  upon  both  these  ques- 
tfons  of  fact,  and  the  jury  had  the  opportunity  of  seeing 
and  hearing  the  witnesses  on  both  sides,  and  observing  their 
demeanor  while  on  the  witness  stand,  and  it  is  within  their 
peculiar  province  to  reconcile  the  conflict,  and  ascertain 
where  the  truth  lies;  and  in  the  absence  of  prejudicial  error 
in  the  court's  rulings  on  the  admission  or  rejection  of  evi- 
dence, and  in  giving  and  refusing  instructions,  we  must  affirm 
their  verdict  as  settling  both  these  questions  of  fact,  when 
it  comes  to  us  with  the  approval  of  the  trial  judge. 

After  carefully  examining  the  whole  record,  we  find  the 
Circuit  Court  committed  no  prejudicial  error  in  its  rulings 
on  the  evidence,  and  the  instructions  given  to  the  jury, 
when  taken  together  as  one  charge,  presented  the  law  of 
the  case  to  the  jury  as  fairly  as  the  rights  of  appellant 
required,  and  those  refused  were  properly  refused. 

As  we  find  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court.    Judgment  affirmed 
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James  H.  Belt  y.  Thomas  B.  Beid  and  John  H.  Brosi^ 
Partners  under  the  Name  of  The  Beid  Tie  Co. 

1.  Trespass— Cu Wing  Timher^Constructum  of  the  Statute.—lt  was 
not  the  intention  of  the  legislature  to  impose  a  penalty  upon  a  person 
who,  supposing  in  good  faith  that  he  was  cutting  timber  upon  his  own 
land,  or  upon  that  of  another  by  his  permission,  after  having  taken  rea- 
sonable pains  to  ascertain  its  boundaries,  inadvertently,  and  by  mistake, 
cuts  trees  upon  the  land  of  another.  For  an  injury  under  such  circum- 
stances, the  party  is  left  to  his  common  law  remedy  by  an  action  of 
trespass. 

Debt,  for  statutory  penalty.  Trial  in  the  Circuit  Court  of  Jersey 
County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding.  Finding  and 
judgment  for  defendant  in  bar  and  for  costs;  appeal  by  plaintiff. 
Heard  in  this  court  at  the  May  term,  1899..  Opinion  filed  September 
20,  1899. 

Geo.  W.  Herdman  and  Hamilton  &  Hamilton,  attorneys 
for  appellant. 

Thos.  F.  Ferns  and  A.  M.  Slaten,  attorneys  for  appellees. 

The  general  rule  is  that  a  penal  statate  will  be  strictly 
construed  and  never  enlarged  or  extended  by  construction 
or  implication,  to  either  persons  or  things  not  expressly 
brought  within  its  terms.  Raplee  v.  Morgan,  3  111.  561; 
Chicago  V.  Rumpf,  45  111.  90;  Bullock  v.  Goerable,  45  111.  218; 
People  V.  Peacock,  98  111.  172;  Waddle  v.  Duncan,  63  111. 
223;  Edwards  v.  Hill,  11  111.  22;  Reinecke  v.  People,  15  111. 
App.  241;  L.  E.  &  W.  R.  R.  Co.  v.  People,  42  111.  App.  387. 

In  order  to  recover  the  statutory  penalty  sued  for,  it  was 
incumbent  upon  appellant  to  prove  that  appellees  did  will- 
fully and  knowingly  cut  the  trees  mentioned  in  the  declara- 
tion upon  the  land  of  appellant  without  his  permission. 
Cushing  V.  Dill,  3  111.  460;  Whitecraft  v.  Vanderver,  12  111. 
235;  Watkins  v.  Gale,  13  111.  152;  Gebhart  v.  Adams,  23  111. 
400;  Cushman  v.  Oliver,  81  111.  444. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 
Appellant  brought  this  action  of  debt  against  appellees 
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to  recover  the  penalties  provided  by  statute  against  trespass 
in  cutting  timber.  A  jury  was  waived  in  the  trial  court,  and 
upon  the  trial  the  court  found  the  issues  for  the  appellees 
and  gave  judgment  against  appellant  in  bar  of  the  action 
and  for  costs,  to  reverse  which  this  appeal  is  prosecuted,  it 
bein^  insisted  that  the  verdict  is  against  the  law  and  the 
evidence,  and  the  court  erred  in  its  holdings  upon  the  law 
in  the  decision  of  the  case. 

Appellees  were  engaged  in  making  railroad  ties  and 
for  such  purpose  purchased  timber  in  the  ^voods  of  the 
McDaniels,  whose  land  adjoined  that  of  appellant.  Ward, 
as  agent  for  the  McDaniels,  showed  the  foreman  of  appellees, 
before  the  cutting  began,  the  line  as  he  then  believed  it  to 
exist,  between  the  McDaniels  and  Belt  lands,  and  the  line 
then  exhibited  was  what  is  known  in  the  evidence  as  the 
Foster  line.  Newton,  the  county  surveyor,  established 
another  line  further  east,  upon  the  McDaniel  land,  but  the 
evidence  fails  to  show  whether  the  owners  of  the  McDaniel 
land  participated  in  or  had  notice  of  the  Newton  survey  at 
the  time  it  was  made. 

The  timber  alleged  to  have  been  unlawfully  cut  was  be- 
tween the  Newton  and  Foster  lines,  and  it  is  apparent  from 
the  evidence,  as  we  think,  that  it  was  in  consequence  of  the 
uncertaintv  of  the  location  of  the  true  line  between  these 
lands  that  the  controversy  has  arisen,  and  it  appeared  at  the 
trial  there  was  dispute  between  the  respective  owners  of  the 
lands  as  to  the  location  of  the  boundary  line,  McDaniels 
contending  for  the  Foster  line  and  Belt  for  the  Newton 
line. 

This  being  the  situation  between  the  owners  of  the  respect- 
ive lands,  and  the  appellees  having  been  shown  the  Foster 
line,  and  then  having  instructed  their  employes,  as  they  did, 
to  be  careful  and  not  trespass  over  the  line  in  cutting  tim- 
ber, and  otherwise  exhibited  good  faith,  by  showing  a  will- 
ingness to  pay  for  trees,  if  any  had  been  taken  from  appellant, 
and  were  dissuaded  onlv  bv  the  McDaniels  claiming  that  the 
trees  in  controversy  belonged  to  them  and  not  to  appellant, 
impels  us  to  the  conclusion  that  if  the  trees  felled  and  taken 
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away  by  appellees  were  in  fact  the  property  of  appellant, 
they  were  taken  by  appellees  under  the  mistaken  belief  rea- 
sonably induced,  and  by  evidence  sufficient  to  induce  such 
belief  in  the  mind  of  an  ordinary  person  acting  as  such, 
that  the  trees  so  cut  and  carried  away  were  the  property  of 
the  McDaniels.  If  we  are  justified  in  this  conclusion  from 
the  evidence  in  the  case,  and  after  examining  it  we  feel  well 
advised  concerning  the  same,  there  can  be  no  recovery  for 
the  penalties  provided  by  the  statute,  for  it  has  been  repeat- 
edly held  that  to  subject  any  one  to  the  penalty  of  the  act, 
it  must  be  shown  to  have  been  knowingly  and  willfully 
violated.  Gushing  v.  Dill,  2  Scam.  461;  Whitecraft  v.  Van- 
derver,  12  III.  235;  Watkins  v.  Gale,  13  111.  152.  It  was  said 
in  Whitecraft  v.  Vanderver,  supra:  "It  could  never  have 
been  the  intention  of  the  legislature  to  impose  a  penalty 
upcm  a  person  who,  supposing  in  good  faith  that  he  was 
cutting  upon  his  own  land  (or  of  another  from  whom  he  had 
permission),  after  having  taken  reasonable  pains  to  ascertain 
its  boundaries,  should,  inadvertently  by  mistake,  cut  trees 
upon  the  land  of  another.  For  an  injury  under  such  cir- 
cumstances the  party  is  left  to  his  common  law  remedy  by 
action  of  trespass." 

In  this  case  it  is  insisted  however,  that  after  the  timber 
was  cut  and  made  into  ties,  the  appellees  were  informed  by 
appellant  the  trees  were  upon  his  land,  and  after  such  infor- 
mation appellees  persisted  in  carrying  away  the  ties,  and 
thereby  ratified  the  act  of  cutting,  rendering  the  same  unlaw- 
ful ah  inito. 

The  answer  to  this,  however,  is  that  after  this  information 
the  McDaniels  contended,  and  so  continued  to  claim  at  the 
trial,  that  the  Foster  line  was  the  boundary,  and  that  no 
trees  had  been  cut  beyond  it.  The  information  of  the  claim 
of  appellant  in  this  respect  could  not  be  reasonably  expected 
to  have  a  greater  influence  upon  appellees,  under  the  cir- 
cumstances, than  that  received  from  the  McDaniels,  and  so 
far  as  can  be  ascertained  from  this  record,  the  controversy 
is  still  an  open  one  among  them. 

We  are  therefore  of  the  opinion  that  if  the  trees  were  in 
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fact  the  property  of  appellant,  there  is  not  sufficient  evidence 
that  appellees  knowingly  and  willfully  cut  or  carried  them 
away  to  justify  the  penalties  provided  by  the  statute  to  be 
imposed  against  them. 

The  propositions  of  law  held  and  refused  by  the  court, 
so  far  as  applicable  to  the  issues  then  being  tried,  are  in 
harmony  with  our  views  respecting  the  same  questions,  and 
finding  no  error  the  judgment  of  the  Circuit  Court  will  be 
affirmed. 


John  Bea  and  William  Salisbury  v.  The  People,  etc.,  for 

the  Use  of  School  District  No.  3. 

1 ,  Qcaoots^Expenditure  of  School  Jfon^y*. —Where  a  weU  of  water 
is  a  necessity  at  a  school  house,  the  action  in  good  faith  of  two  of  a 
hoard  of  three  directors  in  constructing  such  a  well,  and  paying  for  it 
out  of  the  school  fund,  at  a  reasonahle  c«t,  and  a  failure  to  cause  their 
action  in  the  matter  to  he  entered  upon  the  records  of  the  proceedings 
of  the  hoard  or  to  notify  the  other  director,  does  not  in  fact  cause  the 
funds  of  the  district  to  sustain  any  such  loss  as  wiU  render  such  direct- 
ors so  acting  liable  for  the  amount  so  expended. 

Action  to  Recover  Money  Illegally  Expended.— Trial  in  the  Circuit 
Court  of  Hancock  County,  on  appeal  from  a  justice  of  the  peace;  the 
Hon.  John  A.  Gray,  Judge,  presiding.  Verdict  and  judgment  for 
plaintifif;  appeal  by  defendants.  Heard  in  this  court  at  the  May  term, 
1899.  Reversed  with  a  finding  of  facts.  Opinion  filed  September  20, 
1899. 

SCOFIELD,  O'HaRRA     &     SoOFIELD    EOd     SuARP    &    BbRRT 

Bros.,  attorneys  for  appellants. 

Lemmon  &  McMahan,  D.  Mack  &  Son  and  W.  D.  Hib- 
BARD,  attorneys  for  appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  the  appellees  against  the  appel- 
lants, who  were  two  of  the  directors  of  School  District  No.  3, 
in  township  6  north,  range  7, west  of  the  4th  principal  merid- 
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ian,  in  Hancock  county,  Illinois,  to  recover  the  sum  of  $15.60, 
claimed  to  have  been  lost  to  the  school  funds  of  that  dis- 
trict, by  reason  of  the  appellants,  as  such  directors,  having 
caused  a  well  to  be  dug  upon  the  school  house  lot  of  that 
district,  and  paying  that  sum  of  money  therefor,  without 
first  having  complied  with  the  provisions  of  Chap.  122  of 
our  Statutes,  entitled  "  Schools,"  which  was  enacted  "  to 
establish  and  maintain  a  system  of  free  schools"  in  this 
State. 

This  suit  was  commenced  and  first  tried  before  a  justice 
of  the  peace  of  Hancock  county,  and  then  taken  by  appeal 
to  the  Circuit  Court  of  that  county,  where  a  trial  was  had 
by  jury  and  a  verdict  and  judgment  rendered  in  favor  of 
the  appellee  for  the  sum  of  $15.70.  The  Circuit  Court 
gave  a  peremptory  instruction  to  the  jury  to  find  the  ver- 
dict which  they  rendered  in  the  case. 

The  appellants  bring  the  case  to  this  court  and  urge  us 
to  reverse  that  judgment  on  the  ground  that  the  Circuit 
Court  improperly  and  erroneously  instructed  the  jury  to 
find  a  verdict  which  is  contrary  to  the  law  and  evidence  in 
the  case. 

The  evidence  shows  that  the  appellants,  as  two  of  the 
directors  of  said  school  district,  caused  one  Hanson  Sher- 
man to  put  a  well  upon  the  school  house  lot  of  the  district, 
and  paid  him  the  sum  of  $15.70  therefor,  which  was  a  rea- 
sonable price;  and  that  such  well  was  a  necessity,  because 
there  was  none  at  that  place,  and  water  for  the  children 
attending  school  there,  had  to  be  brought  from  a  private 
well  sixty-two  rods  distant,  it  being  the  nearest  well  or 
other  place,  to  the  school  house,  from  which  such  water 
could  be  obtained. 

The  appellants  paid  Sherman  for  this  well  by  giving  him 
an  order  upon  the  funds  of  the  district  in  the  hands  of  the 
school  treasurer  of  said  township,  who  paid  the  same. 

The  record  of  the  proceedings  of  the  board  of  directors 
of  this  school  district,  shows  that  the  well  was  not  ordered 
to  be  dug  and  paid  for  out  of  the  funds  of  the  district, 
at  any  regular  or  special  meeting  held  by  the  directors,  or 
any  two  of  them,  at  any  time  before  it  was  so  ordered  and 
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paid  for.  And  it  also  appears  from  thfi  evidence  that  W. 
T.  Whitcorab,  the  third  director  of  the  district,  had  no 
notice  of  any  meeting  held  by  appellants,  at  which  the 
well  was  ordered  dug  and  paid  for  by  the  order  on  the  funds 
of  the  district. 

•  The  contention  of  the  counsel  for  the  appellee  is,  that 
because  the  appellants  failed  to  notify  the  other  director 
that  they  were  going  to  have  the  well  dug  and  pay  for  the 
same  out  of  the  funds  of  the  school  district,  and  failed  to 
cause  a  record  to  be  made  of  their  actions  in  this  matter, 
they  were  guilty  of  violating  the  following  provisions  of 
Chapter  122,  Starr  &  Curtis'  111.  Statutes  (189H).  to  wit: 

"Sec.  137.  The  clerk  of  such  board  of  directors  shall 
keep  a  record  of  all  the  official  acts  of  the  board  in  a  well 
bound  book  provided  for  that  purpose,  which  record  shall 
be  signed  by  the  president  and  cleric.     *    *    ♦ 

Sec.  138.  The  board  of  directors  shall  hold  regular  and 
special  meetings  at  such  times  as  they  may  designate;  and 
tney  may  hold  special  meetings  as  occasion  may  require,  at 
the  call  of  the  president  or  any  two  members. 

Sec.  139.  No  official  business  shall  be  transacted  bv  the 
board  except  at  a  regular  or  special  meeting." 

And  they  are  therefore  liable  under  the  following  pro- 
vision of  that  chapter,  to  wit: 

"  Sec.  285.  County  superintendents,  trustees  of  schools, 
directors  and  township  treasurers,  or  either  of  them,  or  any 
other  officer  having  charge  of  school  funds  or  property'  shall 
be  pecuniarily  responsible  for  all  losses  sustained  by  any 
county,  township  or  school  fund,  by  reason  of  any  failure 
on  their  part  to  perform  the  duties  required  of  him  or  them 
by  the  provisions  of  this  act,  or  by  any  rule  or  regulation 
authorized  to  be  made  by  the  provisions  of  this  act;  and 
each  and  every  one  of  the  officers  aforesaid,,  shall  be  liable 
for  any  such  loss  sustained  as  aforesaid,  and  the  amount 
of  such  loss  may  be  recovered  in  a  civil  action  brought  in 
any  court  having  jurisdiction  thereof,  at  the  suit  of  the 
State  of  Illinois,  lor  the  use  of  the  county,  township  or  fund 
injured;  the  amount  of  the  judgment  obtained  in  such  suit 
shall,  when  collected,  be  paid  to  the  proper  officer  for  the 
benefit  of  said  county,  township  or  fund  injured." 

While  we  think  it  is  true,  that  the  business  of  school  dis- 
tricts in  this  State  ought  to  be  transacted  by  its  board  of 
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directors  in  the  manner  pointed  out  by  our  statute,  and 
that  the  appellants  in  this  case  ought  to  have  contracted 
and  paid  for  the  well  in  question  at  some  regular  or  special 
meeting,  and  caused  a  record  of  their  action  in  the  matter 
to  be  made  in  the  book  of  the  district  in  which  the  proceed- 
ings of  the  board  of  directors  are  required  to  be  kept,  and 
that  the  third  director  ought  to  have  been  notified  of  the 
proposed  action  of  the  appellants  in  causing  the  well  to  be 
dug  an<l  paid  for  as  it  was  before  the  same  wA  done,  so  he 
could  have  had  an  opportunity  to  participate  therein,  yet 
we  are  unable  to  say  that  the  appellants,  by  having  the  well 
dug  and  paying  for  the  same  in  the  manner  shown,  have 
occasioned  such  a  loss  to  the  funds  of  the  district  as  is 
intended  to  be  provided  against  by  paragraph  285,  quoted 
above. 

This  well  was  certainly  a  necessity  at  the  school  ^ouse, 
where  school  must  be  in  session  for  six  months  or  more  each 
year,  as  there  was  no  other  well  or  place  to  get  water  for 
the  children  attending  school  in  this  district,  nearer  to  the 
school  house  than  a  private  well  which  was  sixty-two  rods 
distant,  so  that  the  expenditure  of  the  necessary  sum  of 
money  from  the  funds  of  the  district  to  put  a  well  upon  its 
school  house  lot  was  a  proper  one  to  be  made  by  the  direct- 
ors of  the  district  under  such  circumstances,  and  when  the 
appellants  provided  such  well,  at  a  cost  to  that  fund  which 
was  no  more  than  necessary,  and  it  appearing  that  in  so 
doing  they  acted  in  good  faith,  we  are  of  the  opinion  that 
their  failure  to  cause  their  action  in  the  matter  to  be  entered 
upon  the  record  of  the  proceedings  of  the  board  of  directors 
of  the  district,  or  to  notify  the  third  director  so  he  could 
participate  in  having  the  well  dug  and  paid  for,  did  not  in 
fact  cause  the  funds  of  the  district  to  sustain  any  such  loss 
as  would  render  the  appellants  liable  for  the  amount  so 
expended  therefrom,  because  the  funds  of  the  district  were 
lawfully  chargeable  with  an  expenditure  regularly  made  for 
procuring  the  well  if  it  had  been  incurred  in  the  manner 
provided  by  the  statute,  and  the  fact  that  it  was  incurred 
and  paid  in  the  irregular  manner  shown,  did  not  produce 


608  Appellate  Courts  op  Illinois. 

Vol.  84.]  Rea  v.  The  People. 

in  fact  such  a  loss  to  that  fund  as  would  render  directors 
and  the  other  officers  named  in  paragraph  285,  above 
quoted,  pecuniarily  responsible  therefor,  under  the  provis- 
ions thereof. 

We  do  not  want  to  be  understood,  however,  as  deciding 
that  school  directors  in  this  State  and  other  officers  named 
in  the  statute,  are  justified  in  expending  the  school  funds  in 
their  charge,  in  any  other  manner  than  that  prescribed  by 
the  statute,  *but  as  only  deciding  that  the  pecuniary  liabil- 
ity of  directors  and  the  other  officers  named  in  paragraph 
285  is  limited  by  the  terms  thereof,  to  losses  sustained  by 
such  fund,  by  reason  of  the  failure  of  directors  and  other 
officers  named  to  perform  the  duties  required  of  them  by 
the  provisions  of  the  act  of  which  it  is  a  part. 

Being  of  the  opinion  that  the  appellants  are  shown  by 
this  record  not  to  be  liable  to  the  appellee  upon  the  demand 
sued  upon  in  this  case,  we  reverse  the  judgment  of  the  Cir- 
cuit Court  herein. 

Judgment  reversed  with  special  finding  of  facts. 

The  clerk  of  this  court  will  enter  the  following  finding 
of  facts  as  a  part  of  the  judgment  of  this  court  in  the  above 
cause: 

The  court  finds  that  the  school  fund  belongfng  to  school 
district  number  three  (3),  in  township  number  six  (6)  north, 
range  number  seven  (7),  west  of  the  fourth  (4th)  principal 
meridian,  in  Hancock  county,  Illinois,  sustained  no  loss  by 
reason  of  the  appellants,  as  school  directors  of  that  district, 
having  a  well  dug  and  walled  up  upon  the  school  lot  of  the 
district  and  causing  the  sum  of  $16.70  to  be  paid  therefor, 
out  of  the  funds  of  that  district,  without  causing  their  actions 
in  that  matter  to  be  entered  upon  the  records  of  the  pro- 
ceedings of  the  directors  of  that  district,  as  -the  well  was 
necessary,  the  amount  paid  therefor  reasonable,  and  the 
cost  thereof  a  proper  charge  upon  the  funds  of  that  dis- 
trict. 
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Douglas  Reddish  y.  The  People^  etc. 

1.  Construction  op  Statutes  —  Carrying  Concealed  Weapons, — 
Section  56  of  Chapter  88,  R.  S.  (the  Criminal  Code),  entitled,  *'  Disturbing 
the  Peace,"  and  the  act  of  1881,  regulating  the  "  sale  of  deadly  weapons," 
etc.  (Laws,  1881,  p.  7),  are  in  pari  materia  and  should  be  considered 
together. 

3.  iNSTRUcnoNS—tTtiries  Judges  of  the  Law  and  Fact, — An  instruc- 
tion in  effect  that  the  jury  are  the  judges  of  the  law  as  well  as  the  fact, 
but  before  they  can  disregard  the  law  as  given  them  by  the  court,  they 
ought  to  be  able  to  say,  upon  their  oaths,  that  they  are  better  judges  of 
the  law  than  the  court,  is  proper. 

Indictment,  for  carrying  concealed  weapons.  Trial  in  the  County 
Court  of  Jersey  County;  the  Hon.  A.  M.  Slaten,  Judge,  presiding. 
Verdict  of  guilty  and  judgment;  error  by  defendant.  Heard  in  this 
court  at  the  May  term,  1899.  ACQrmed.  Opinion  filed  September  20, 
1809. 

Thos.  F.  Ferns,  attorney  for  plaintiff  in  error. 

Martin  J.  Dolan,  State's  attorney  of  Jersey  county,  for 
defendant  in  error. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  was  indicted  in  the  Circuit  Court  for 
carrying  a  concealed  weapon,  a  revolver,  which  indictment 
was  certified  to  the  County  Court,  where  a  trial  by  jury 
resulted  in  his  conviction  and  a  judgment  against  him  for 
a  fine  of  $25  and  costs,  to  reverse  which,  he  prosecutes 
this  writ  of  error. 

It  was  admitted  upon  the  trial  that  if  the  witnesses  for 
the  people  were  present  they  would  testify  that  defendant 
did  carry  arfd  flourish  a  revolver,  as  alleged  in  the  indict- 
ment. After  the  motion  for  a  new  trial  was  overruled,  the 
defendant  moved  the  court  to  declare  the  act  entitled  "An 
act  to  regulate  the  trafBlc  in  deadly  weapons  and  to  prevent 
the  sale  of  them  to  minors"  (approved  April  16,  188i,  in 
force  July  1, 1881),  unconstitutional  and  void,  and  also  to 
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declare  section  4  of  the  same  act  void  and  unconstitu- 
tional, and  to  assess  the  penalty  on  the  verdict  of  the  jury 
under  Sec.  56  (Division  1)  of  the  Criminal  Code,  %vhich  the 
court  denied,  but  announced  its  decision  to  fix  the  penalty 
under  the  act  of  1881.  This  ruling  of  the  court,  and  the 
giving  of  the  instructions  given  at  the  request  of  the 
people,  are  the  errors  argued  in  this  court  by  which  a 
reversal  of  the  judgment  is  sought. 

It  is  insisted,  on  behalf  of  the  plaintiff  in  error,  that  the 
act  of  1881  is  in  violation  of  the  constitution;  because  the 
subject  of  section  4  of  the  act,  which  prescribes  the  penalty 
for  carrying  or  displaying  in  a  threatening  manner  any 
weapon  described  in  the  act,  is  not  embraced  in  the  title 
thereof,  and  that  section  4  is  invalid  because  it  infringes  the 
right  of  the  citizen  to  bear  arms. 

Section  56,  Division  1,  of  the  Criminal  Code  (Rev.  St.),  id 
recognized  as  still  in  force  after  the  passage  of  the  act  of 
1881  (North  v.  People,  139  111.  106),  and  that  section  pro- 
vides, among  other  things,  that  whoever  shall  carry  con- 
cealed weapons,  or  in  a  threatening  manner  display  any 
pistol,  shall  be  fined  not  exceeding  $100.  While  this  statute 
provides  a  less  penalty  for  the  same  offense  than  the  act  of 
1881,  it  is  in  pari  materia  with  that  act,  and  should  be  con- 
sidered with  it;  and  while  it  is  true  the  record  in  this  case 
shows  that  the  plaintiff  in  error  requested  the  court  to  sen- 
tence him  under  section  56  above  referred  to,  and  the  court 
announced  its  intention  not  to  do  so,  yet  we  think  the  sub- 
stantial question  before  us  is,  not  whether  the  judgment  of 
conviction  may  be  supported  under  the  act  of  1881,  but 
rather  whether  there  is  any  law  by  which  it  may  be  sustained  J 
and  it  would,  it  seems  to  us,  be  immaterial  which  statute 
the  trial  court  had  in  mind  at  the  time  it  gave  judgment, 
provided  its  judgment  was  right  and  can  be  supported.  We 
know  there  is  a  statute  upon  the  same  subject  with  Section  4 
of  the  act  of  1881,  Section  56,  Division  4,  of  the  Criminal  Code, 
to  the  validity  of  which  no  objection  has  been  made,  or  can 
be  made,  that  will  support  both  the  indictment  and  the 
judgment  of  conviction  thereunder;  and  hence  we  are  of 
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the  opinion  the  question  of  the  constitutionality  or  validity 
of  the  act  of  1881  does  not  necessarily  arise,  and  we  there- 
fore decline  to  discuss  or  entertain  it,  being  forbidden  to 
do-the  latter,  preferring,  to  support  the  conviction,  which 
we  think  we  clearly  can  do  under  the  statute,  to  which  no 
objection  is  made.  That  statute  authorizes  a  fine  not 
exceeding  $100  for  the  ofiFense  described  in  the  indictment 
The  question  of  the  validity  of  the  other  statute  could  not 
arise,  unless  the  fine  imposed  exceeded  $100,  and  in  this 
case  it  was  but  $25. 

The  instruction  of  the  court  to  the  effect  that  the  jury 
are  the  judges  of  the  law  as  well  as  the  fact,  and  before 
they  could  disregard  the  law  as  given  by  the  court,  they 
should  be  able  to  say,  on  oath,  they  are  better  judges  of  the 
law  than  the  court,  was  sustained  by  the  Supremo  Court  in 
Muilinix  v.  People,  76  III.  211,  and  therefore  the  court  did 
not  err  in  giving  it. 

Finding  no  error  in  the  record  and  judgment  of  the 
County  Court,  the  latter  will  be  affirm^. 


Wabash  Railroad  Co.  v.  Richard  M.  Jenkins. 

1.  EYWRSOE--When  Photographs  are  Admissible.— Fhotographa 
raay  be  received  in  evidence,  under  certain  circumstances,  to  assist  the 
jury  in  understanding  the  ^ase,  provided  they  are  verified  by  proof  as 
being  true  representatives  of  the  subject. 

2.  Oedinaky  Care— Jn  Crossing  Railroad  Traeks.—A  person  driving 
a  team,  when  about  to  cross  a  railroad  track,  must  exercise  ordinary 
care  to  ascertain  whether  or  not  a  train  is  approaching. 

Aetlon  in  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
Vermilion  Qounty;  the  Hon.  Ferdinand  Bookwalter,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff;  appeal  by  defendant 
Heard  in  this  court  at  the  May  term,  1899.  Reversed  and  remanded* 
Opinion  filed  September  20,  1899. 

Oeorob  B.  Burnett,  attorney  for  appellant. 

Wilson  &  Buckingham  and  L.  M.  Kent,  attorneys  for 
appellee. 


512  Appellate  Courts  op  Illinois. 

Vol.  84.]  Wabash  R.  R.  CJo.  v.  Jenkins. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  sued  appellant  for  personal  injuries  received  in 
being  struck  by  a  passenger  train  at  German  town, 'alleged 
as  the  result  of  negligence  while  he  was  in  the  exercise  of 
ordinary  care  for  his  own  safety.  The  declaration  contains 
five  counts,  the  third  being  abandoned,  which  charge  that 
the  train  was  managed  negligently;  that  it  was  run  at  a 
high  and  dangerous  speed,  and  with  failure  to  give  statu- 
tory signals;  and  at  a  speed  exceeding  the  limit  prescribed 
by  the  village  ordinance. 

The  evidence  developed  that  Jenkins,  a  man  sixty  eight 
years  of  age,  on  or  about  October  15,  1898,  approached  the 
railroad  as  he  was  driving  north  on  Bowman  avenue 
toward  his  home,  with  a  spirited  team,  one  a  runaway,  in 
a  trot,  and  with  a  farm  wagon  having  upper  sideboards  on, 
in  which  he  was  taking  a  few  articles  of  household  nature, 
and  had  been  hauling  corn.  It  was  a  gravel  road,  and  withal 
in  driving  appellee  seemed  to  create  considerable  noise.  A 
tall  hedge  on  the  right  of  way  for  the  most  part  shut  off  a 
view  east  up  the  tracks  as  one  approached  from  the  south, 
except  for  a  gap  which  at  a  given  point  permitted  such  a 
view.  Appellee  had  passed  up  and  down  here  many  times, 
and  knew  the  general  condition  of  things;  but  it  does  not 
appear  that  he  looked  up  the  tracks  this  time,  nor  did  he 
stop  or  slacken  the  team  to  listen.  There  is  a  sharp  con 
flict  in  the  evidence  as  to  whether  the  whistle  was  blown 
or  the  bell  rung  as  the  train  came  on  for  this  crossing,  and 
as  to  the  speed;  though  the  rumble  of  the  train,  it  seems, 
was  audible  enough  to  apprise  persons  there  and  elsewhere 
of  its  approach.  When  appellee,  still  driving  in  a  trot, 
came  within  twelve  or  fifteen  feet  of  the  track  the  train  was 
on,  he  discovered  the  engine  bearing  down  close,  and  made 
one  quick  attempt  to  stop,  but  found  the  horses  intractable 
and  bound  to  cross;  so  he  then  slapped  them  with  the  lines 
to  hasten  their  crossing.  The  efiFort  was  too  late;  appellee 
was  struck  and  received  serious  and  permanent  injuries  to 
his  eye  and  several  lesser  injuries  to  other  parts  of  his  body. 
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The  village,  by  ordinance  then  in  force,  had  limited  the 
speed  of  passenger  trains  within  its  precincts  to  ten  miles 
an  hour. 

Trial  by  jury  .resulting  in  a  verdict  against  appellant  for 
$1,600,  and  final  judgment  thereon  being  rendered,  it  appeals 
to  this  court  and  assigns  as  error  refusal  of  the  court  to 
grant  a  new  trial,  and  to  give  proper  instructions  asked, 
and  in  refusing  to  admit  proper  evidence  it  offered. 

During  the  progress  of  the  trial  appellant  did  offer  four 
photographs  of  the  immediate  locality  of  the  casualty, 
taken  nearly  or  quite  a  month  after  the  accident,  and  any 
changes  at  the  place,  if  any,  were  explained  by  the  evi- 
dence. It  is  not  contended  these  photographs  would  be 
conclusive  of  anything,  as  of  course  they  need  not  be,  to 
constitute  evidence;  but  they  would  tend  to  show  some 
things  material  to  the  issues  of  this  case,  and  might  well 
have  been  admitted  for  what  thov  were  worth,  as  is  fre- 
quently  done.  The  conclusion  of  the  court  is,  the  photo- 
graphs should  have  been  admitted,  although,  it  may  be, 
their  rejection  would  not  alone  be  reversible  error.  In  the 
case  of  C,  C,  C.  &  St.  L.  Ky.  Co.  v.  Monaghan,  140  111. 
474,  although  adverse  to  the  contention  that  photographs 
were  admissible  in  that  case,  it  is  said  some  authorities  hold 
that  photogrjiphs  may  be  received  in  evidence,  under  certain 
circumstances,  to  assist  the  jury  in  understanding  the  case, 
provided  they  are  verified  by  proof  as  being  true  represent- 
atives of  the  subject.  Such  was  practically  done  in  this 
case,  and,  while  a  blue  print  plan  of  the  same  locality  was 
admitted,  stjll  the  photographs  would  assist  in  a  correct 
understanding  of  the  matters  as  a  whole. 

An  instruction  asked  by  appellant  and  refused  by  the 
court  is  as  follows : 

"  If  the  jury  believe  from  the  evidence  that  as  the  plaint- 
iff drove  upon  the  railroad  of  the  defendant  his  view  of  the 
approaching  train  was  obstructed,  that  he  had  knowleilge 
or  such  obstruction  before  attempting  to  drive  upon  the 
railroad,  and  that  he  drove  upon  the  railroad  without  taking 
all  reasonable  precautions  to  ascertain  whether  or  not  a 
train  was  approaching,  and  if  the  jury  believe  from  theevi- 
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dence  that  in  the  manner  in  which  he  approached  said  cross- 
ing he  failed  to  exercise  ordinary  care  and  prudence  for  his 
own  safety,  then  the  law  is  that  the  plaintiff  can  not  recover, 
and  the  jury  must  find  the  defendant  not  guilty,  independ- 
ently of  all  other  questions  in  the  case."     ' 

This  is  the  only  instruction  asked  upon  that  particular 
view  of  the  case,  and  it  is  presented  in  none  other;  and  that 
it  is  based  upon  the  evidence,  and  reasonable,  there  can  be 
no  question;  for  if  by  Ae  rattle  and  noise  of  the  vehicle 
one  mode  of  determining  the  approach  of  the  train  was 
eliminated,  and  appellee  had  knowledge  of  the  hedge  as 
preventing,  in  whole  or  in  part,  such  a  determination  in 
another  way,  then  surely  the  jury  must  consider  these 
matters,  together  with  all  the  evidence,  in  determining  the 
question  of  ordinary  care  and  contributory  negligence  pre- 
sented. As  the  jury  were  to  consider  those  matters  appel- 
lant had  a  right  to  have  a  proper  instruction  in  relation  to 
them.  The  instruction  is  considered  proper,  and  in  the 
lack  of  another  with  similar  application  it  was  error  to 
refuse  it. 

Appellant  complains  of  the  refusal  of  certain  other  instruc- 
tions. For  the  most  part  they  are  repetitions  on  the  sub- 
jects of  ordinary  care  and  contributory  negligence,  upon 
which  six  of  appellant's  given  instructions  were  based. 
These  instructions  present  nothing  new  or  different  from 
those  given  and  there  was  no  error  in  the  refusal.  An 
instruction  to  the  effect  that  although  a  person  suddenly 
confronted  with  danger  may  be  excused  for  not  exercising 
the  deliberate  judgment  of  others  in  less  exciting  situations, 
yet  can  not  avail  himself  of  such  dangerous  situation  as  an 
excuse  for  his  conduct  after  getting  into  such  place  of 
danger,  where  he  brought  it  upon  himself  by  failure  to 
exercise  ordinary  care,  was  proi>erly  refused  for  its  lack  of 
the  specification  as  to  ordinary  care  and  application  to  rea. 
sonable  persons  in  the  exercise  of  that  care.  Another  instruc- 
tion, averring  a  bar  to  recovery  if  slight  negligence  on  the 
part  of  appellee  contributed  to  the  injury,  and  still  another, 
adding  that  such  is  the  law  even  if  appellant  was  guilty  of 
gross  negligence,  were  properly  refused;  for  the  propositions 
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contained  are  equivalent  to  the  statement  that  if  appellee 
was  guilty  of  contributory  negligence,  or  want  of  ordinary 
care,  he  could  not  recover;  and  this  was,  we  think,  suflB- 
ciently  given  in  other  instructions. 

For  the  error  indicated,  however,  the  judgment  of  the 
Circuit  Court  will  be  reversed  and  the  cause  remanded. 


People,  etc.,  for  the  Use  of  Pike  Conntyy  y,  Matthew 

S.  Darrah  et  al. 

1 .  Sheriffs  ^Payment  of  Deputy  Hire  ffom  Fees  CoUectecL—Where 
a  county  board  fixes  the  personal  salary  of  a  sheriff,  but  omits  to  fix  the 
amount  of  his  deputy  hire,  he  will  have  the  legal  right  to  retain  out  of 
the  fees  collected  by  him  the  reasonable  amount  which  he  has  paid  for 
his  necessary  deputy  hire. 

2.  County  Bo ards— -Satary  of  County  Offlcers^Neceasary  Clerk  Hire. 
— Under  Article  10,  Section  10,  of  the  Constitution  of  1870,  requiring  the 
county  board  to  fix  the  compensation  of  officers,  with  the  amount  of 
their  necessary  clerk  hire,  etc.,  it  is  lawful  to  fix  a  compensation  that 
wiU  include  the  expenses  of  the  office  as  well  as  the  personal  services  of 
the  officer,  or  one  amount  may  be  fixed  for  the  personal  services  of 
such  officer  and  another  amount  for  the  expenses;  and  where  the  items 
of  compensation  for  personal  services  and  for  expenses  of  the  office  have 
been  severally  apportioned  by  the  county  board,  and  the  amount  allowed 
for  expenses  is  insufficient  to  meet  the  necessary  requirements  of  the 
office,  such  amount  may  be  changed  from  time  to  time  during  the  term, 
but  such  change  can  not  be  made  if  fixed  with  the  officer's,  compensa- 
tion in  a  gross  sum. 

8.  Same— Duty  to  Fix  Amount  of  Necessary  Eocpenses, — It  is  as 
much  the  duty  of  the  county  board  to  fix  the  amount  for  necessary 
expenses  as  it  is  to  fix  the  compensation  of  the  officer. 

4.  Salary — A  Synonym  of  Compensation. — ^The  word  salary,  as 
used  by  the  county  board  in  its  order,  unless  it  appears  a  different  mean- 
ing is  intended,  must  be  accepted  in  its  usual  significance,  as  an  annual 
or  periodical  payment  for  services,  and  in  this  sense  it  is  a  synonym  of 
compensation,  the  word  used  in  the  oonstitution. 

Debt,  on  sheriffs  bond.  Trial  in  the  Circuit  Court  of  Pike  County; 
the  Hon.  Charles  E.  Fuller,  Judge,  presiding.  Finding  and  judg- 
ment for  defendant;  appeal  by  plaintifif.  Heard  in  this  court  at  the 
May  term,  1899.    Affirmed.    C^inion  filed  September  20, 1899. 
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J.  D.  Hess  and  Edwin  Johnston,  attorneys  for  appellants. 

Jefferson  Orr,  W.  H.  Crow  and  W.  E.  Williams,  attor- 
neys for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellant  sued  appellees  in  an  action  in  debt,  upon  the 
oflBcial  bond  of  Matthew  S.  Darrah,  as  sheriff  of  Pike 
county,  for  the  term  beginning  on  the  first  Monday  in 
December,  1890.  A  jury  was  waived  and  the  cause  was 
tried  by  the  court  upon  a  stipulation  concerning  the  facts, 
and  resulted  in  a  findincf  and  judgment  against  appellant, 
to  reverse  which  it  prosecutes  this  appeal,  insisting  the 
court  erred  in  its  finding  and  judgment,  and  also  in  its 
rulings  upon  the  propositions  of  law  submitted  to  it. 

The  facts  admitted  in  the  stipulation,  material  to  the 
decision  of  the  case,  are  that  on  September  10,  1890,  the 
county  board,  as  affecting  the  office  of  sheriff,  adopted  the 
report  of  its  committee  in  the  following  language :  "  That 
the  sheriff  be  allowed  the  fees  and  emoluments  of  his  office  as 
his  salary,  not  to  exceed  $1,800  peryear,  and  no  more."  That 
Darrah  had  collected,  as  fees  and  emoluments  of  the  office, 
$10,200,  retained  $7,200  as  his  salary,  and  the  balance 
($2,850)  he  retained  and  paid  out  to  John  0'Neil,a  regularly 
appointed  deputy,  and  $150  to  other  like  appointed  dep- 
uties, for  deputy  hire  during  his  term  of  office;  and  that 
such  deputy  hire  was  necessary,  and  the  sum  ($3,000)  was 
reasonable  for  the  same;  and  it  was  further  agreed  that  the 
only  question  submitted  to  the  court  for  its  decision  under 
the  pleadings  and  upon  the  admitted  state  of  facts  is,  did 
or  did  not  M.  S.  Darrah  have  a  legal  right  to  retain  said 
$3,000  of  collected  fees  so  paid  out  for  necessary  deputy 
hire  ?  Darrah  made  reports  to  the  county  board  annually, 
and  in  his  final  report  of  March  20,  1895,  it  was  exhibited 
that  his  total  salary  was  $7,200;  due  as  expenses  for  deputy, 
$2,850;  that  he  had  received,  during  the  four  years  of  his 
term,  of  fees,  a  total  of  $8,613.19;  balance  due  on  salary 
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December  4, 1894,  $926.56,  and  total  amount  of  uncollected 
fees,  same  date,  $4,830.02.  At  the  March  meeting  of  the 
county  board,  1895,  the  item  in  the  report  concerning  deputy 
hire  was  on  one  day  approved  and  on  the  next  day  recon- 
sidered, and  no  further  action  taken.  The  only  question 
arising  upon  the  record  for  our  decision  is  the  same  ques- 
tion submitted  to  the  trial  court  by  the  stipulation  of  the 
parties — "did  or  did  not  M.  S.  Darrah  have  a  legal  right  to 
retain  said  $3,000  of  collected  fees  so  paid  out  for  deputy 
hire  ? "  The  insistence  of  counsel  for  appellant  is  that  the 
order  of  the  county  board,  which  we  have  quoted  above, 
includes  not  only  the  personal  compensation  of  the  sheriff 
but  also  the  amount  of  the  necessary  clerk  hire  and  other 
expenses  incident  to  that  office. 

It  has  been  decided,  under  Article  10,  Section  10,  of  the 
Constitution,  which  requires  the  county  board  to  fix  the 
compensation  of  all  county  officers,  with  the  amount  of 
their  necessary  iclerk  hire,  stationery,  fuel  and  other  expenses, 
that  it  is  lawful  to  fix  a  compensation  that  will  include  the 
expenses  of  the  office  as  well  as  the  personal  services  of  the 
incumbent;  or  one  amount  may  be  fixed  for  the  personal 
services  of  the  officer,  and  another  amount  for  the  expenses 
of  the. office;  and  where  the  items  of  compensation  for  per- 
sonal services  and  for  expenses  of  the  office  have  been  sev- 
erally apportioned  by  the  courity  board,  and  the  amount 
allowed  for  expenses  was  insufficient  to  meet  the  necessary 
requirements  of  the  office,  such  amount  may  be  changed 
from  time  tg  time  during  the  term  of  office,  but  such  change 
could  not  be  made  if  fixed  with  the  officer's  compensation 
in  a  gross  sum.  Wheelock  v.  Scott  County,  84  111.  551; 
Jennings  v.  Fayette  County,  97  111.  419;  Daggett  v.  Ford 
County,  99  III.  334.  It  thus  appears  that  a  radical  diflference 
is  to  be  regarded  as  existing  in  the  nature  and  objects  of  the 
two  items  of  compensation  and  expenses  designated  by  the 
constitution.  Compensation  is  for  the  personal  services 
of  the  officer,  and  can  not  be  changed  after  once  it 
has  been  fixed;  and  the  item  for  expenses  is  designed, 
whenever  it  is  necessary  for  the  proper  administration  of 
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th6  office,  to  enable  the  officer  to  obtain  such  services  as  the 
needs  of  the  public  demand,  the  former  amount  being  inca- 
pable of  change  because  it  is  personal  to  the  officer,  the  lat- 
ter being  susceptible  to  such  change  because  it  is  intended 
for  the  benefit  of  the  public.  It  can  not  be  denied  that  it 
is  as  much  the  duty  of  the  county  board  to  fix  the  amount 
for  necessary  expenses  as  it  is  to  fix  the  compensation  of 
the  officers,  and  where,  as  in  this  case,  it  is  admitted  that 
the  deputy  hire,  for  which  the  sheriff  paid,  was  necessary, 
and  that  the  sum  so  paid  was  reasonable,  it  is  difficult  for  a 
court  of  justice  to  presume  that  it  was  the  intention  of  the 
county  board,  in  a  county  where  the  compensation  of  the 
other  officers  range  from  $1,200  per  year  for  the  county 
judge  to  $1,500  per  year  foi  the  county  clerk  and  treasurer, 
that  the  sheriff  should  receive  only  $1,050  per  year,  as  he 
would,  in  the  face  of  the  admitted  facts,  should  the  court 
adopt  the  appellant's  construction  of  the  order  we  have 
quoted  in  reference  to  the  salary  of  the  sheriff.  We  are 
unwilling  to  adopt  such  a  construction — a  construction,  it 
seems  to  us,  that  will  produce  injustice  both  to  the  sheriff 
and  to  the  public — unless  there  is  a  plain  necessity  or 
requirement  of  the  law,  compelling  us  to  do  so.  We  do  not 
believe  any  such  necessity  or  requirement  exists.  The  word 
"  salary  "  as  used  by  the  county  board  in  its  order,  unless  it 
appears  a  different  meaning  was  intended,  and  it  does  not  so 
appear,  must  be  accepted  in  its  usual  significance, asan  annual 
or  periodical  payment  for  services;  and  in  this  sense  it  is  a 
synonym  of  "compensation,"  the  word  of  the  constitution; 
thereby  demonstrating,  it  seems  to  us,  that  the  only  purpose 
of  the  order  in  question  was  to  fix  the  compensation  of  the 
officer,  leaving  the  matter  of  expenses,  as  we  have  seen  might 
be  done,  to  be  fixed  from  time  to  time,  as  the  emergencies 
of  the  business  of  the  office  and  the  necessities  of  the  public 
should  require.  This  the  county  board,  the  agent  of  the 
beneficial  plaintiff  in  this  respect,  neglected  to  do;  and  we 
are  unable  to  understand  upon  what  principle  of  law  or 
justice  they  can  now  derive  any  advantage  from  such  dere- 
liction of  duty.    It  is  true  the  appellee  Darrah  may  have 
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been  equally  derelict  to  duty  in  failing  to  apply  to  the 
countv  board  from  time  to  time,  but  be  derives  no  advan- 
tage  from  such  neglect,  for  the  reason  that  theJ  money  paid 
out  by  him  for  deputy-hire  was  for  the  benefit  of  the  public 
only,  in  order  that  the  service  to  it  might  be  well  performed, 
it  being  admitted,  as  has  been  seen,  that  such  deputy  service 
was  necessary  and  the  amount  paid  reasonable. 

This  court,  in  Windmiller  v.  People,  78  111.  App.  273,  is 
committed  to  the  construction  we  have  placed  upon  the 
order  in  question  here,  where  we  held  a  similar  order  of  the 
county  board  did  not  include  necessary  clerk  or  deputy 
hire,  and  that  the  officer  who  had  paid  necessary  clerk  or 
deputy  hire  from  the  earnings  of  his  office  was  protected 
against  a  suit  by  the  county  upon  his  official  bond  to  recover 
the  money  so  necessarily  expended.  We  are  still  satisfied 
with  that  decision,  and  adhere  to  the  views  therein 
expressed. 

The  present  suit  is,  of  course,  being  prosecuted  by  author- 
ity of  the  county  board,  the  representative  of  the  county  in 
this  behalf,  and  by  the  authority  of  such  board  it  has  beert 
admitted  the  amount  paid  for  deputy-hire  was  necessary 
and  reasonable,  and  it  reasonably  follows  it  was  its  duty,  in 
obedience  to  the  constitution,  to  have  fixed  that  amount  for 
necessary  expenses,  and  the  only  excuse  for  its  not  having 
done  so  is,  doubtless,  that  an  application  was  not  made  to  it 
for  such  purpose,  which  we  think  is  not  a  sufficient  reason 
to  unjustly  require  the  sheriff  or  his  sureties  to  refund 
money  admitted  to  have  been  applied  to  its  proper  and 
le^ral  purpose. 

We  have  examined  the  criticisms  by  counsel  of  the  rulings 
of  the  trial  court  upon  the  propositions  held  and  refused  by 
it.  The  ruling  of  the  court  in  refusing  the  propositions 
that  were  refused  is  in  conformity  Avith  our  own  views 
herein  expressed. 

Some  of  the  propositions  held  by  the  court,  and  of  which 
complaint  is  made,  may  have  been  erroneous,  but  in  our 
view  of  the  case  they  were  abstract  questions  merely,  hav- 
ing no  proper  application  to  the  question  submitted  for  decis- 
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ion,  and  were  not  harmful ;  otherwise  the  propositions  held 
by  the  court  are  in  harmony  with  our  own  views  of  the 
same  questions,  and  we  are  satisfied  the  law,  so  far  as  appli- 
cable to  the  question  presented  to  the  trial  court  for  its 
judgment,  was  as  fairly  and  correctly  applied  as  the 
rights  of  appellant  could  demand,  and  in  this  respect  no 
prejudicial  error  occurred. 

Finding  no  error,  the  judgment  of  the  Circuit  Court  will 
be  affirmed. 


Wabash  Railroad  €o.  t.  W.  Larrick^  Adm. 

1 .  Instructions— S'^tiW  Be  Predicated  upon  the  Evidence.  — -Instruo- 
tione  should  be  predicated  upon  the  evidence,  and  confined  to  the  issues 
in  the  case. 

2.  RECOVERY—Jlfiaf  Be  upon  the  Case  Made  by  the  Pleading.— A. 
party  must  recover,  if  at  all,  on  and  according  to  the  case  he  has  made 
for  himself  in  his  declaration. 

Action  in  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
Macon  County;  the  Hon.  Edward  P.  Vau.,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in  this  court 
dt  the  May  term,  1899.  Reversed  and  remanded.  Opinion  filed  Sep- 
tember 20, 1899. 

Geo.  B.  Burnett,  attorney  for  appellant. 
Kedmon  &  Hog  AN,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

In  this  action  appellee  charges  appellant  in  four  counts 
with  having  caused  the  death  of  Henry  Hunsley  by  negli- 
gence, while  he  was  in  the  exercise  of  ordinary  care  for  his 
own  safety;  first,  by  the  negligent  management  by  servants 
in  running  a  train  at  high  and  dang:erous  speed  through  the 
city  of  Decatur,  striking  him  at  a  public  crossing;  second, 
by  negligently  running  such  train  at  a  speed  prohibited  by 
ordinance  of  such  city;  third,  by  negligently  maintaining 
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a  tool  house  where  it  obstructed  sight  of  the  approaching 
train;  fourth,  by  failure  to  give  statutory  signals.  The 
issues  were  made  upon  these  four  counts  without  any  refer- 
ence or  issue  as  to  whether  appellant's  negligence  was  will- 
ful or  wantonly  reckless,  showing  an  utter  disregard  for  the 
life  of  the  deceased.  A  trial  by  a  jury  resulted  in  a  verdict 
and  judgment  against  appellant  for  $1,000,  from  which 
judgment  it  appeals  to  this  court,  assigning  various  errors  as 
ground  of  reversal. 

There  was  evidence  tending  to  prove  the  allegations  of  the 
declaration,  and  there  was  evidence  tending  to  show  want 
of  ordinary  care  and  contributory  negligence  on  the  part  of 
the  deceased,  and  all  the  evidence  was  very  conflicting. 

At  the  trial  appellee  asked  and  the  court  gave  the  follow- 
ing instruction,  which  action  of  the  court  is  assigned  as 
error: 

"The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  defendant  was  guilty  of  negligence  as 
charged  in  the  declaration,  and  that  such  negligence  on  the 
part  of  the  defendant's  servants  was  willful  and  wantonly 
reckless,  showing  an  utter  disregard  for  the  life  of  the 
deceased,  although  you  may  further  believe  from  the  evi- 
dence that  the  deceased  was  guilty  of  negligence  which 
contributed  to  the  injury,  and  that  such  negligence  was 
slight  and  did  not  amount  to  a  want  of  ordinary  care,  then 
you  should  find  the  defendant  guilly.  It  is  not  necessary 
that  the  action  of  the  defendant  shall  be  shown  bv  the  evi- 
dence  to  have  been  willful  in  the  sense  that  it  was  inten- 
tional on  the  part  of  the  defendant  or  its  servants,  but  you 
must  believe  from  a  fair  and  impartial  consideration  of  all 
the  evidence  in  this  case  that  the  death  of  the  said  Henry 
Hunsley  was  the  proximate  result  of  such  a  want  of  care 
and  regard  for  the  rights  of  others  as  justifies  the  presump- 
tion oi  willfulness  or  wantonness  on  the  part  of  the  defend- 
ant while  the  deceased  himself  was  in  the  exercise  of 
ordinary  care." 

A  similar  instruction  was  given  in  the  case  of  C.  &  A.  E. 
K  Co.  V.  O'Neil,  172  111.  527  (at  page  531),  in  an  action  which 
charged  that "  the  several  acts  of  the  defendant  set  out  as 
the  cause  of  the  killing  were  done  negligently,  recklessly, 
wantonly  and  willfully." 


622  Appellate  Courts  of  Illinois. 

Vol.  84.]  Wabash  R.  R.  Co.  v.  Larrick. 

It  may  be  conceded  as  possible  that  proof  of  appellee's 
declaration  might  also  prove  the  case  presented  by  this 
instruction,  but  it  must  then  be  also  conceded  that  appel- 
lant, if  such  a  case  was  charged  against  it  in  the  declaration, 
might  interpose  a  distinct  defense;  and  consequently  that 
it  was  entitled  to  notice  of  reliance  on  such  an  action  before 
it  should  be  required  to  answer.  That  the  case  so  set  out 
in  the  instruction  is  a  separate  and  distinct  cause  of  action, 
and  foreign  to  the  issues,  is  patent;  for  it  imputes  to  the  acts 
of  appellant,  as  alleged  and  proved,  a  form  of  negligence 
quite  variant  from  that  imputed  to  those  acts  in  the  decla- 
ration; and  which  forms  of  negligence  are  now  too  well 
differentiated,  in  a  legal  sense,  to  become  confused  in  a  case 
where  only  one  is  charged.  If  it  was  intended  by  the 
instruction  to  say  that  slight  negligence  is  not  necessarily 
incompatible  with  due  and  ordinary  care,  the  form  of  expres- 
sion is  not  adapted  to  a  plain  statement  of  that  proposition, 
and  would  be  misleading. 

In- 1.  C.  R.  E.  Co.  V.  Sanders,  166  111.  270  (at  page  281),  the 
court  say :  "  It  is  a  familiar  rule  that  instructions  should 
be  predicated  on  the  evidence  in  the  case,  and  we  are  also  of 
the  opinion  that  they  should  be  confined  to  the  issues  in  the 
case."  And  in  Ebsery  v.  Chicago  City  Ry.  (-o.,  164  111.  518, 
and  cases  there  cited,  and  also  C.  &  E.  I.  Ry.  Co.  v.  Kneirim, 
152  111.  458;  it  is  the  "expression  of  the  court  that  a  party 
must  recover,  if  at  all,  on  and  according  to  the  case  he  has 
made  for  himself  in  his  declaration.  The  trend  of  these 
views  as  expressed  is,  then,  that  the  giving  of  an  instruction 
susceptible  of  the  criticism  imposed  upon  the  one  under  dis- 
cussion, is  erroneous  in  the  case  where  the  evidence  is  con- 
flicting and  the  issues  sharply  drawn. 

So,  when  it  is  considered  that  the  jury  was  asked  to  apply 
this  instruction  to  the  facts  of  this  case,  and  that  thev  did 
so,  the  court  is  constrained  to  believe  that  it  was  mislead- 
ing. 

Therefore  the  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  remanded. 
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Charles  Hedrick  and  William  Hedrick  y.  James  H.  Bell. 

1.  Practice— C^ngrc  of  the  Presiding  Judge  During  a  Trials  A 
change  of  the  presiding  judge  during  the  trial  of  a  cause  is  not  neces- 
sarily a  cause  for  reversal,  unless  some  special  harm  or  prejudice  has 
resulted  by  reason  of  such  change  of  judges. 

2.  Instructions— ^«  to  Impeachment ,  etc.— An  instruction  telling 
the  jury  in  effect  that  while  the  law  permits  the  impeachment  of  a  wit- 
ness by  proving  his  general  reputation  for  truth  and  veracity  to  be  bad, 
yet  if  they  believe  the  witness,  while  on  the  stand,  gave  a  truthful,  candid 
and  honest  statement  of  the  facts,  they  should  give  it  such  faith  and 
credit  as  in  their  opinion  it  is  entitled  to,  is  proper  and  should  be  given. 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff. 
Heard  in  this  court  at  the  May  term,  1899.  Affirmed.  Opinion  filed 
September  20,  1899. 

Timothy  McGrath,  attorney  for  appellants. 

On  the  trial  of  a  case  it  is  error  if  the  presiding  judge, 
who  sat  durinor  the  impaneling  of  the  jury  and  the  hearing 
of  testimony  for  four  days,  abandons  the  bench  over  defend- 
ant's objection,  and  orders,  over  defendant's  objection,  that 
another  judge  take  his  place,  and  the  trial  proceeds  thus 
for  two  days  to  a  verdict.    People  v.  Blend,  48  N.  Y.  604. 

A  judge,  by  his  absence  during  a  material  part  of  the 
trial,  is  disqualified  from  sitting  during  the  remainder  of 
the  trial;  but  if  he  did  sit,  he  should  hear  the  testimony  de 
novo.     People  v.  Shaw,  63  K  Y.  36. 

It  is  the  duty  of  the  judges  who  try  a  case  to  go  through 
with  it  and  hear  a  motion  ^  for  a  new  trial.  Voulaire  v. 
Voulaire,  45  Mo.  602. 

Graham  &  Miller,  attorneys  for  appellee. 

As  to  the  legaiit}'  of  one  circuit  judge  performing  the 
duties  of  another,  and  as  to  different  circuit  judges  perform- 
ing judicial  acts  in  connection  with  the  same  case,  during 
the  proceeding  thereof,  see  Chicago,  P.  &  S.  W.  R.  Co.  v. 
The  Town  of  Marseilles,  107111.  313;  People  v.  McConnell, 
155  111.  192;  S.  &  C.  R.  S.  62,  Chap.  37;  Thompson  on 
Trials,  Vol.  I,  Par.  213. 
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Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

During  the  trial  of  the  case  in  the  Circuit  Court  the  judge 
who  had  presided  from  the  beginning  was  called  to  the 
death-bed  of  a  brother,  and  another  judge  of  the  same 
circuit  presided  to  the  close  of  the  trial  and  until  final 
judgment  upon  the  verdict  of  the  jury,  which  was  against 
appellants,  for  $533.20  as  damages  in  an  action  of  assump- 
sit. Appellants  objected  to  the  substitution  of  another 
judge  for  the  one  who  presided  during  the  first  four  days 
of  the  trial,  and,  because  of  such  change  of  judges,  moved 
the  court  to  continue  the  cause,  which  the  court  denied,  and 
this  action  of  the  court  in  permitting  a  change  of  judges 
in  the  midst  of  the  trial,  and  in  refusing  to  continue  the 
case  for  such  reason,  is  assigned  and  urged  upon  our  atten- 
tion as  one  of  the  errors  for  which  the  judgment  should  be 
reversed. 

Under  our  judicial  system  it  is  not  uncommon  for  as 
many  judges  as  may  be  in  the  circuit  to  have  presided, 
and  caused  the  orders  of  the  court  to  be  entered  of  record 
in  a  particular  case  while  pending  in  court.  There  is  no 
greater  reason,  in  our  opinion,  for  requiring  the  same  judge 
to  sit  throughout  the  trial  of  a  given  case,  than  there  would 
be  that  the  same  judge  who  had  caused  the  order  of  the 
court  to  be  entered,  disposing  of  a  demurrer  to  a  declara- 
tion should  also  rule  upon  the  pleas  to  the  same  declara- 
tion; for  in  any  matter  that  arises  for  decision  in  the 
court,  it  must  be  presumed  that  the  presiding  judge  will 
be  fully  advised  concerning  all  antecedent  matters  in 
the  record  or  proceedings  of  the  court,  necessary  to  be 
advised  upon,  before  determining  any  particular  question 
presented.  With  learned  counsel  at  the  bar,  whose  special 
privilege  it  is  to  inform  and  advise  the  court,  together 
with  a  short-hand  reporter,  under  our  present  statute,  who 
can  promptly  and  accurately  report  all  the  previous  oral 
testimony,  no  reason  is  perceived  why  one  judge  is  not  as 
well  qualified  to  proceed  judicially,  at  any  stage  of  the  case, 
as  another.  It  is  always  the  same  court,  the  orders  and 
judgment  are  of  and  by  the  court,  the  personality  of  the 
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judge  being  wholly  merged  therein,  and  unless  some  special 
harm  or  prejudice  has  resulted  by  reason  of  such  change  of 
judges,  and  none  has  been  shown  in  this  case,  there  can  be 
no  just  ground  for  complaint.  We  are  of  the  opinion  the 
authorities  cited  by  counsel  for  appellants,  outside  of  this 
State,  upon  this  question,  have  no  application  to  the  courts 
as  organized  under  the  constitution  of  our  own  State,  under 
which  each  of  the  three  judges  of  the  circuit  have  equal 
rights,  authority  and  power  in  the  respective  circuit  courts 
in  the  counties  composing  the  circuit,  and  they  shall  hold 
the  circuit  courts  in  the  circuit  for  which  they  shall  be 
elected,  in  such  manner  as  may  be  provided  by  law,  in  pur- 
suance of  which  they  have  been  authorized  by  statute  to 
hold  the  circuit  courts  in  their  circuits  in  such  manner  as 
to  best  dispose  of  the  business  thereof  as  they  may  arrange 
among  themselves.     Chap.  37,  Paragraph  87,  S.  &  C.  Stat. 

It  will  thus  be  seen  that  the  constitution  and  the  leo:isIa- 
tion  thereunder  has  left  the  manner  of  holding  the  courts 
to  the  judges  of  the  respective  circuits,  and  unless  it  can  be 
shown  such  power  has  been  abused  in  some  way  to  the 
prejudice  of  appellants,  and,  as  has  been  already  said,  this 
they  have  not  done,  there  is  no  ground  upon  which  they 
can  be  heard  upon  this  question. 

It  is  further  argued  that  the  court  admitted  improper 
evidence  and  gave  to  the  jury  incorrect  instructions,  and 
refused  proper  instructions  requested  by  appellant,  and  a 
reversal  of  the  judgment  is  also  sought  upon  those  grounds. 
The  bill  of  exceptions  does  not  contain,  nor  purport  to  con- 
tain, all  the  evidence  in  the  case.  It  does  not  appear  to  us 
that  any  prejudicial  error  occurred  in  the  rulings  of  the 
court  in  respect  to  the  admission  of  evidence.  The  burden 
is  always  upon  the  party  who  avers  error  to  make  the  same 
appear  affirmatively,  the  presumption  being  in  favor  of  the 
finding  and  judgment  of  a  court  of  general  jurisdiction, 
and  we  can  not  say  from  the  bill  of  exceptions  in  the  rec- 
ord that  there  was  anv  such  error  in  re^jard  to  the  evidence, 
and  while  some  of  the  instructions  given  at  the  request  of 
appellee  are  not  wholly  free  from  criticism,  we  are  not  of 
the  opinion  they  contain  reversible  error. 
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It  is  complained  the  court  erred  in  refusing  to  give  to  the 
jury  the  instruction  numbered  13,  requested  by  appellants, 
but  we  find  the  principle  and  substance  of  that  instruction 
was  contained  in  those  given  by  the  court  at  request  of 
appellants,  and  hence  there  was  no  error  in  refusing  it. 
Upon  the  trial  the  testimony  of  several  witnesses  was  intro- 
duced tending  to  impeach,  and  also  to  support,  the  general 
reputation  of  appellants,  as  witnesses  in  the  cause,  for 
truth.  Appellants  asked  and  the  court  refused  to  give  to 
the  jury  an  instruction  to  the  effect  that  while  the  law 
permits  the  impeachment  of  a  witness  by  proving  his  gen- 
eral reputation  for  truth  and  veracity  to  be  bad,  yet  if  they 
believed  the  defendants,  while  on  the  witness  stand,  ^ve  a 
trutlrfuL  candid  and  honest  statement  of  the  facts,  thev 
should  give  it  such  faith  and  credit  as  in  the  opinion  of  the 
jury  it  is  entitled  to.  We  perceive  no  valid  objection  to  this 
instruction.  It  is  sound  in  principle  and  applicable  to  the 
question  then  being  considered  by  the  jury,  and  may  have 
been,  as  far  as  we  can  see,  a  vital  point  in  the  case,  and  we 
are  of  the  opinion  appellants'  rights  demanded  the  instruc- 
tion to  have  been  given,  and  it  was  error  to  refuse  it.  It 
is  argued  by  counsel  for  appellee  that  the  fourth  instruction 
given  at  the  request  of  the  plaintiff  covered  all  that  was 
proper  in  the  refused  instruction,  but  we  can  not  agree  to 
this.  The  fourth  of  appellee's  instructions  was  general  in 
its  nature,  to  the  effect  that  the  jury  are  the  sole  judges  of 
the  credibility  and  the  weight  of  the  evidence,  and  in  giv- 
ing weight  and  credit  to  the  witnesses,  should  consider  the 
manner,  candor  and  fairness,  or  want  of  the  same,  oppor- 
tunity for  knowing  the  facts,  prejudice,  bias  or  interest,  the 
fact  of  contradiction  by  other  witnesses,  if  shown,  together 
with  all  facts  and  circumstances  appearing  in  evidence,  and 
should  give  to  the  testimony  of  each  witness  such  credit 
and  weight,  and  only  such  credit  and  weight,  as  in  their 
judgment  the  same  is  entitled  to  receive.  This  instruction 
was  near  the  border  line  of  error  itself,  for  the  latter  clause 
in  effect  assumes  that  some  witness  or  witnesses  in  the  case 
had  testified,  whose  credit  had  been  in  some  degree  lessened 


Third  District— May  Term,  1899.        627 

Hedrick  ▼.  Bell. 

in  comparison  with  others — at  any  rate  we  think  that  the 
use  of  the  word  "  only,"  being  a  word  of  limitation,  implied 
that  there  were  witnesses  who  were  not  entitled  to  full 
credit,  and  the  jury  in  their  application  of  the  instruction, 
in  view  of  the  impeaching  testimony,  would  naturally  be 
misled,  to  the  prejudice  of  appellants,  by  reason  of  the 
impeaching  testimony.  While,  as  we  have  said  before, 
there  is  not  enough  vice  in  the  instructions  given  at  request 
of  appellee  to  reverse  the  judgment,  still  the  wrong  we 
have  pointed  out,  contained  in  the  fourth  instruction,  instead 
of  covering  all  that  was  proper  in  the  refused  instruction, 
reinforced  the  rights  of  appellants  to  have  the  instruction 
given  as  requested. 

For  the  error  in  the  refusal  to  give  to  the  jury  the  instruc- 
tion indicated,  the  judgment  of  the  Circuit  Court  will  be 
reversed  and  the  cause  remanded.    Keversed  and  remanded. 
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Western  Massachnsetts  Mntnal  Fire  Ins.  €o.  y.  Siegel^ 

Cooper  &  €o. 

1.  Evidence — Assessments  by  Foreign  Insurance  Companies, — A. 
statement  under  the  hands  and  seals  of  the  president  and  secretary  of  a 
foreign  insurance  company  made  before  a  notary  public  of  such  foreign 
State  to  the  effect  that  by  reason  of  the  financial  condition  of  the  com- 
pany it  was  necessary  to  levy  an  assessment  and  that  such  was  duly 
levied  by  the  board  of  directors,  etc.,  is  not  admissible  as  proof  in  case 
of  a  foreign  insurance  company  levying  an  assessment  through  its 
board  of  directors. 

2.  Same— r/ie  Law  of  the  Forum  Oovems  the  Admission  of  Evidence, 
— The  law  of  the  forum  governs  as  to  the  competency  and  admission  of 
evidence. 

Assumpsit,  on  a  policy  of  insurance.  Trial  in  the  Circuit  Court  of 
Cook  County,  on  appeal  from  a  justice  of  the  p(ace;  the  Hon.  Abner 
Smith,  Judge,  presiding.  Finding  and  judgment  for  the  defendant: 
error  by  the  plaintiff.  Heard  in  this  court  at  the  March  term,  1899. 
Affirmed.    Opinion  filed  July  20.  1899. 

Church,  McMu^dy  &  Sherman,  attorneys  for  plaintiff  in 
error. 

In  actions  for  the  recovery  of  assessments  levied  by  the 
directors  of  any  mutual  fire  insurance  company  in  this 
State,  the  statement  of  the  president  and  secretary  of  said 
company,  under  seal  and  sworn  to,  should  be  received  in 
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court  as  evidence  of  the  facts  essential  for  making  the  same 
and  that  such  assessment  for  the  non-payment  of  which  any 
action  has  been  commenced,  has  been  duly  levied  and  notice 
thereof  given.  Starr  &  Curtis'  Statutes  of  Illinois,  Chap. 
73,  Par.  24;  Rand  v.  Mutual  Fire  Ins.,  58  111.  App.  52S. 

Every  person  who  effects  insurance  in  a  mutual  company 
thereby  becomes  a  member  of  the  company  during  the 
period  of  insurance  and  is  bound  to  pay  for  losses  and  any 
such  necessary  expenses  that  may  accrue  in  and  to  the  com- 
pany in  proportion  to  the  original  amount  of  his  cash  pre- 
mium paid,  and  it  is  the  duty  of  the  board  of  directors,  as 
often  as  they  deem  necessary,  to  settle  and  determine  the 
sum  to  be  paid  by  the  several  members  thereof.  Starr  & 
Curtis'  Statutes,  Chap.  73,  Par.  24. 

The  contingent  liability  of  all  policy  holders  in  a  mutual 
fire  insurance  company  in  this  State  can  not  be  less  than 
three  nor  more  than  five  times  the  cash  premium  as  written 
in  the  policy.     Starr  &  Curtis'  Statutes,  Chap.  73,  Par.  17. 

A  foreign  insurance  company  complying  with  all  the  laws 
of  this  State  and  securing  a  license  to  do  business  herein, 
has  all  the  rights  and  remedies  of  companies  organized  in 
this  State.  Starr  &  Curtis'  Statutes,  Chap.  73,  Par.  33; 
Barnes  v.  The  People,  168  111.  425. 

A.  BiNswANGEB  and  Elmer  E.  Jackson,  attorneys  for 
defendant  in  error. 

In  actions  for  the  recovery  of  assessments  levied  by  the 
directors  of  any  fire  insurance  company  in  this  State,  or  for 
mone^^  due  on  the  liability  of  any  members  of  said  company 
or  officers,  the  statement  of  the  president  and  secretary  of 
said  company,  under  seal  and  sworn  to,  shall  be  received  in 
court  as  evidence  of  the  fact  essential  for  making  the  same, 
and  that  such  assessment,  for  the  non-payment  of  which 
said  action  has  been  commenced,  has  been  duly  levied  and 
notice  thereof  given.  Hurd's  R  S.  (1895  Ed.)  Sec.  13,  Par. 
59,  p.  884. 

Even  when  the  liability  assumed  by  a  member  of  a  mutual 
insurance  company  is  evidenced  by  notes,  the  company  can 
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not  recover  on  such  notes  unless  it  was  properly  licensed  to 
transact  business  in  this  State  at  the  time  the  insurance  was 
issued.  Cincinnati  Mutual  Health  Assurance  Co.  v.  Rosen- 
thal, 55  111.  85;  see  also  Buell  v.  Breese  Mill  &  Grain  Co., 
65  III.  App.  271. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  (plaintiff  below)  sued  defendant  in  error 
(defendant  below)  in  assumpsit  before  a  justice  of  the  peace, 
to  recover  an  insurance  assessment  which  it  was  claimed 
Avas  made  by  the  directors  of  plaintiff,  a  corporation  organ- 
ized under  the  laws  of  Massachusetts,  pursuant  to  the  terms 
of  an  insurance  policy  issued  by  it  to  defendant,  a  corpora- 
tion, on  the  12th  day  of  February,  1895,  insuring  defendant 
for  one  year,  from  February  15,  1895,  to  February  15, 1896, 
against  loss  or  damage  by  fire.  The  policy  acknowledged  a 
payment  of  premium  of  $75,  q,nd  the  defendant  thereby 
agreed  that  it  would  pay  all  such  sums  as  might  be  assessed 
by  the  directors  of  plaintiff,  pursuant  to  the  laws  of  Mas- 
sachusetts, but  not  in  any  event  to  exceed  three  times  the 
amount  of  said  premium. 

Plaintiff  recovered  a  judgment  before  the  justice  of  $68.02 
and  costs,  from  which  defendant  appealed  to  the  Circuit 
Court  of  Cook  Countv,  where  a  trial  before  the  court  with- 
out  a  jury  resulted  in  a  finding  of  the  issues  in  favor  of  the 
defendant.  From  this  judgment  this  writ  of  error  is  prose- 
cuted. 

Pursuant  to  the  requirements  of  the  statute  of  this  State 
governing  insurance  companies,  plaintiff  was  licensed  by 
the  insurance  department  of  this  State  to  transact  the  busi- 
ness of  fire  insurance  in  the  State  of  Illinois  on  July  23, 
1894,  but  on  June  19,  1895,  this  license  was  revoked. 

After  proof  of  the  policy  above  described,  plaintiff  offered 
in  evidence  a  statement  under  the  hand  and  seals  of  the 
president  and  secretary,  respectively,  of  plaintiff,  sworn  to 
and  acknowledged  by  both  said  president  and  secretary 
before  a  notary  public  of  the  State  of  Massachusetts,  to  the 
effect  that  by  reason  of  the  financial  condition  of  plaintiff 
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it  became  necessary  to  levy  an  assessment,  and  that  an 
assessment  was  duly  levied  by  the  board  of  directors  of 
plaintiff  on  June  12,  1897;  that  notice  thereof  was  duly 
given,  and  payment  demanded  on  June  12, 1897,  by  mailing 
notice  of  such  assessment,  properly  addressed  to  defendant 
in  Chicago,  Illinois,  and  that  the  sum  of  $68.02  was  a  pro- 
portion of  such  assessment  chargeable  to  and  levied  against 
said  policy  issued  to  defendant  for  losses  incurred  subse- 
quent to  July  23,  1894,  and  during  the  life  of  said  policy, 
and  that  the  same  still  remains  unpaid. 

Defendant  objected  to  the  introduction  in  evidence'  of 
this  statement,  and  it  was  admitted  subject  to  the  objection. 
No  other  proof  of  the  levying  of  any  assessment  by  plaint- 
iff against  defendant  or  of  notice  thereof  to  defendant,  was 
made,  and  we  are  of  opinion  that  this  evidence  was  wholly 
incompetent,  and  therefore  insufficient  to  justify  a  recovery 
by  plaintiff.  The  evidence  is  secondary  in  its  nature,  a 
mere  private  writing,  and  no  foundation  was  laid  to  justify 
its  admission  against  objection.  The  records  of  plaintiff 
are  the  best  evidence  of  the  fact  of  assessment,  if  one  was 
made,  and  if  notice  was  sent  to  defendant  by  mail,  the  tes- 
timony of  the  person  sending  it  is  the  best  evidence  on  that 
point.     2  Jones  on  Evidence,  Sec.  528. 

It  is  contended  by  plaintiff  that  under  the  statute  of  this 
State  (S.  &  C,  Ch.  74,  Par.  24)  the  evidence  was  competent 
and  sufficient  proof  of  the  levying  of  the  assessment  in  ques- 
tion and  notice  thereof.  This  is  true  with  reference  to 
assessments  levied  by  the  directors  of  any  fire  insurance  com- 
pany in  this  State,  that  being  the  provision  of  the  statute 
in  question,  but  is  not  true  as  to  a  foreign  insurance  com- 
pany levying  assessments  through  its  board  of  directors  in 
the  State  of  Massachusetts.  The  authorities  cited  by  plaint- 
iff to  sustain  this  contention  are  not  applicable,  and  the 
statute  (S.  &  C,  Ch.  73,  Par.  33)  relied  upon  as  giving  to 
foreign  insurance  companies,  complying  with  the  laws  of 
this  State,  all  the  rights  and  remedies  of  companies  organ- 
ized in  this  State,  does  not  contain  any  such  provision. 
Even  if  the  statute  had  such  a  provision,  we  are  inclined  to 
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the  opinion  that  it  could  not  have  the  effect  of  dispensing 
with  the  settled  rules  of  evidence.  It  might  well  be  that  a 
foreign  insurance  company  would  have  the  same  rights  and 
remedies  in  the  courts  of  this  State  as  a  corporation  organ- 
ized in  this  State,  but  at  the  same  time  would  be  required 
to  establish  such  rights,  and  that  it  would  be  given  such 
remedies  only  when  it  had  shown  itself  entitled  thereto, 
under  proof  made  pursuant  to  the  established  rules  of  evi- 
dence applicable  to  all  suitors,  not  expressly  exempted  by 
some  special  statutory  provision  from  the  ordinary  methods 
of  proof.  The  law  of  the  forum  governs  as  to  the  compe- 
tency and  admission  of  evidence.  Bond  v.  Bragg,  17  111. 
69;  Eq.  Life  As.  Soc.  v.  Frommhold,  75  111.  App.  53. 

It  does  not  follow  that  though  plaintiff  may  have  the  same 
rights  and  remedies  in  the  courts  of  this  State  that  a  domes- 
tic corporation  would  have,  it  could  establish  by  the  same 
methods  of  proof  assessments  made  on  its  policy  holders  in 
Illinois  by  a  board  of  directors  in  Massachusetts,  that  it 
could  were  the  board  of  directors  and  their  records  located 
in  Illinois. 

It  seems  unnecessary  to  consider  the  other  questions 
raised  by  counsel,  inasmuch  as  plaintiff  has  failed  to  show 
any  right  of  recovery. 

The  finding  and  judgment  of  the  Circuit  Court  is  there- 
fore aflBrmed. 
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1.  VERDlCTS—iVbn  Obstante   Veredicto.—A  judgment  non  obstante 

veredicto  can  only  be  given  for  a  plaintiff,  and  only  then  when  he  has 
established  his  case  and  the  defendant  has  failed  to  plead  any  sufficient 

defense. 

2.  Special  Findings— TTTien  Sufficient  to  Support  a  Judgment,— A 
special  finding  to  support  a  judgment  contrary  to  the  general  verdict 
must  be  a  finding  of  a  controlling  fact,  and  wholly  irreconcilable  with 
the  general  verdict. 
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Action  in  Case,  for  personal  injuries.  Trial  in  the  Superior  Court  of 
Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Ver- 
dict for  plaintiff.  Judgment,  non  cbfttante  veredicto^  for  defendant;  ap- 
peal by  plaintiff.  Heard  in  this  court  at  the  March  term,  1899;  reversed 
and  remanded  with  directions.    Opinion  filed  July  20,  1899. 

Statement. — This  suit  was  brous^ht  by  appellant  against 
appellees,  to  recover  for  personal  injuries  claimed  to  have 
been  sustained  through  negligence  of  appellees. 

The  declaration,  as  amended,  alleges  that  on  April  30, 
1897,  the  defendants  possessed  and  operated  certain  hoisting 
machinery  in  the  construction  of  an  elevated  railroad  in 
Chicago,  by  which  steel  beams  were  hoisted;  that  plaintiflf 
was  a  servant  of  the  defendants,  and  in  the  course  of  his 
employment  it  was  his  duty  to  get  upon  a  certain  beam, 
which  was  being  hoisted  by  said  machinery,  to  guide  the 
same  into  place.  Alleges  that  defendant  negligently  failed 
to  furnish  proper  machinery,  in  that  a  certain  pin  in  the 
said  hoisting  machinery  which  held  a  certain  lever  was 
loose,  worn  and  defective,  and  became  loosened  and  slipped 
out  of  its  place,  and  caused  the  beam,  upon  which  the  plaint- 
iflf was,  to  be  thrown  a  distance  of  thirty  feet  upon  the 
ground,  and  caused  the  plaintiflf  to  fall  upon  the  ground, 
whereby  he  was  injured,  etc. 

Upon  the  trial  of  the  issues  raised  by  a  general  traverse 
of  these  allegations,  the  jury  returned  a  general  verdict, 
finding  the  defendants  guilty  and  assessing  the  plaintiflf's 
damages,  and  the  following  special  findings : 

"  Was  the  original  cause  of  the  injury  to  the  plaintiflf  in 
this  cas3  a  giving  way  or  breaking  of  the  dog  attachment  ? " 
Answer,  *' No." 

''Are  the  jury  able  to  determine  from  the  evidence  in  the 
case  what  was  the  original  cause  of  the  injury  to  the 
plaintiflf  ? "    Answer,  "  Yes." 

"  Was  the  original  cause  of  the  injury  to  the  plaintiflf  in 
this  case  due  to  the  negligence  of  Clayton  ? "  Answer, "  No." 

'*  Was  the  pin  mentioned  in  evidence  the  cause  of  the 
injury  in  question  ? "     Answer,  "  Yes." 

"  Did  Clayton  leave  the  pin  out  of  the  bar,  and  thereby 
cause  the  injury  ? "    Answer,  "  No." 

*'  Did  Clayton  place  the  pin  in  the  bar,  and  did  it  then 
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come  out,  because  of  the  vibration  of  the  machinery,  or  from 
some  other  cause,  and  by  coming  out  cause  the  injury?" 
Answer,  "  Yes." 

''  Could  Clayton,  by  the  use  of  ordinary  care,  at  and  im- 
mediately before  the  happening  of  the  injury  to  the  plaint- 
iff in  this  case,  have  avoided  or  prevented  the  falling  of  the 
beam  ? "     Answer,  "  No." 

"  Were  Clayton  and  Teehan  fetlow-servants  of  the  same 
master,  co-operating  in  the  common  work  of  raising  or 
placin)^  iron  columns  at  the  time  of  and  for  some  weeks 
preceding  the  happening  of  the  injury  to  Teehan  ? " 
Answer,  "No." 

The  defendants,  appellees,  interposed  a  motion  for  a  new 
trial,  but  before  it  was  disposed  of  by  the  court,  they  with- 
drew the  motion  by  leave  of  court,  and  entered  a  motion  for 
a  judgment  non  obstante  veredicto.  The  latter  motion  was 
allowed  by  the  court,  and  judgment  was  thereupon  rendered 
against  the  plaintiff,  appellant,  for  costs. 

From  that  judgment  this  appeal  is  prosecuted. 


JuDD  &  Ha-wley,  attorneys  for  appellant. 

One  of  the  rules  of  the  common  law  is  that,  after  jury 
trial  and  verdict,  unless  cause  to  the  contrary  appear,  the 
judgment  must  follow  it.  Gall  v.  Beckstein,  ^Q  111.  App. 
480. 

Where  the  issue  upon  a  plea  is  a  wholly  immaterial  one, 
the  verdict  or  finding  will  be  set  aside,  the  rule  being  that 
when  the  matter,  be  it  never  so  well  pleaded,  could  signify 
nothing,  judgment  may,  in  such  cases,  be  given  as  by  con- 
fession.    Woods  V.  Hynes,  1  Scam.  103. 

Such  is  the  Supreme  Court's  definition  of  a  judgment 
^^non  obstante  veredioto,^^  in  Rothschild  v.  Bruschke,  131  111. 
265. 

Such  a  judgment  can  only  be  entered  in  favor  of  plaintiff. 
Shinn's  Practice,  Sec.  984;  Barnes  v.  Rodgers,  313  S.  E.  Rep. 
885. 

John  A.  Post  and  O.  W.  Dynes,  attorneys  for  appellees, 
contended  that  a  judgment  may  properly  be  entered  in 
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favor  of  the  defendant  upon  special  findings  of  ultimate 
facts,  notwithstanding  the  general  verdict.  Quick  v.  I.  & 
St.  L.  Ry.  Co.,  130  11..  334;  Stein  v.  Chicago,  etc.,  Ry.  Co., 
41  III.  App.  38;  Brannon  v.  May,  42  Ind.  102;  Eaird  v. 
Chicago,  etc.,  Ry.  Co.,  61  la.  359;  Amacost  v.  Lindley,  116 
Ind.  295;  Burdick  v.  Chamberlain,  38  Mich.  610;  Peck  v. 
Grand  Rapids  Bank,  51  Mich.  353;  Wood  v.  Seaver,  90 
Mich.  546;  Nash  v.  Sutton,  119  N.  C.  298;  Com.  v.  Grimes, 
116  Pa.  St.  450;  Schmeickhart  v.  Stuewe,  75  Wis.  157;  Akin 
V.  Jefferson,  65  Tex.  137. 

A  judgment  ^'"non  obstante  veredicto^'*  may  be  entered  for 
the  defendant  on  the  evidence.  Holland  v.  Kindregan,  155 
Pa.  St.  156,  25  Atl.  Rep.  107^^;  Murray  v.  Blackledge,  71 
N.  C.  492. 

It  is  proper  practice  to  withdraw  a  motion  for  new  trial 
and  enter  a  motion  for  judgment  on  the  special  findings, 
notwithstanding  the  general  verdict,  before  final  judgment. 
Stein  V.  Chicago,  etc.,  Ry.  Co.,  41  111.  App.  38. 

Where  substantial  justice  has  been  done,  this  court  will 
not  reverse  on  technical  error  of  an  immaterial  nature. 
Spannaglo  v.  Ry.  Co.,  31  111.  App.  460. 

Where  no  judgment  other  than  one  of  not  guilty  can 
properly  be  entered,  the  court  should  enter  a  judgment  of 
not  guilty.  Holland  v.  Kindregan,  155  Pa.  St.  156;  Sim- 
mons V.  Chicago  &  Tomah  Ry.  Co.,  110  111.  340;  Ryan  v. 
City  of  Chicago,  79  111.  App.  28;  Frazer  v.  Hough,  106  111. 
573;  Duggan  v.  P.  D.  &  R.  Ry.  Co.,  42  111.  App.  536;  Pleas- 
ants V.  Fant,  22  Wall.  (U.  S.)  120;  Offutt  v.  World's  Colum- 
bian Exposition,  175  111.  472. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

The  motion  by  appellees,  who  were  the  defendants  in  the 
court  below,  for  a  judgment  non  obstante  veredicto^  was 
inapt.  Such  judgment  can  only  be  given  for  a  plaintiff. 
The  practice  is  to  be  availed  of  only  when  the  plaintiff  has 
established  his  case  and  the  defendant  has  failed  to  plead 
any  sulRcient  defense.     2  Tidd's  Practice,  920;  1  Chitty, 
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6S8;  Stephen's  PI.  98;  1  Black  on  Judg.,  Sec.  16;  Freeman 
on  Judg.,  Sec.  7;  Hitchcock  v.  Haight,  2  Gil.  604;  German 
Ins.  Co.  V.  Frederick,  58  Fed.  Kep.  144. 

The  only  decision  contra^  which  is  cited,  or  that  we  can 
find,  is  Holland  v.  Kindregan,  155  Pa.  St.  156,  and  if  that 
decision  is  to  be  so  regarded,  it  certainly  stands  against  the 
weight  of  authorities  and  established  practice.  Decisions 
of  Indiana  and  Iowa  are  based  upon  statutes. 

It  is  true  that  in  our  practice  a  judgment  for  a  defendant 
may  rest  upon  a  special  finding  by  the  jury,  even  though 
the  general  verdict  be  for  the  plaintiff.  The  statute,  Sec- 
tion 58c  of  the  Practice  Act,  provides  that  where  the 
special  finding  of  fact  is  inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter,  and  the  court  may 
render  judgment  accordingly.  Ebsery  v.  Chicago  C.  Ry. 
Co.,  164  111.  518. 

But  the  special  finding,  to  thus  support  a  judgment  con- 
trary to  the  general  verdict,  must  be  a  finding  of  a  con- 
trolling fact,  and  it  must  be  wholly  irreconcilable  with  the 
general  verdict.  Chicago  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129 
111.  132;  Ebsery  v.  Chicago  C.  Ry.  Co.,  supra. 

If  the  motion  here  had  been  for  a  judgment  upon  the 
special  findings,  or  either  or  any  of  them,  and  the  judgment 
had  been  entered  upon  such  motion,  we  would  be  obliged 
to  hold  that  there  was  no  one  of  the  special  findings  which 
could  support  the  judgment.  We  are  unable  to  perceive 
that  any  fact  is  found  by  any  of  these  special  findings  which 
is  in  the  least  inconsistent  with  the  case  alleged  in  the  dec- 
laration or  with  the  general  verdict  for  the  plaintiflf.  The 
motion,  however,  was  not  for  a  judgment  upon  special 
finding,  but  for  a  judgment  non  obstante  veredicto. 

The  motion  is  in  terms  as  follows: 

"  And  now  come  the  defendants,  by  John  A.  Post  and  O. 
W.  Dynes,  their  attorneys,  and  move  the  court  to  set  aside 
the  general  verdict  of  the  jur}''  rendered  in  this  case,  to  wit, 
on  or  about  the  9th  day  of  November,  A.  D.  1898,  and  enter 
judgment  of  not  guilty  for  the  defendants  herein,  notwith- 
standing the  said  general  verdict.  And  for  grounds  of  said 
motion,  the  defendants  show  to  the  court  here,  the  follow- 
ing, to  wit : " 


FiiisT  District — October  Term,  1898.      637 

Vol.  84.]  Heckman  v.  Tammen. 

Each  of  the  points  thereafter  specified  in  the  motion 
formulates  an  objection  to  the  general  vercTict;  and  nowhere 
is  it  pointed  out  that  any  particular  one  of  the  special  findings 
presents  a  controlling  fact  which  would  sustain  a  judgment 
for  the  defendants.  In  other  words,  the  substance  of  the 
motion  presents  grounds  for  a  new  trial,  if  true,  and  not 
ground  for  a  judgment  for  the  defendants. 

There  is  no  need  to  discuss  the  evidence,  as  we  have  no 
occasion  to  consider  a  motion  for  new  trial. 

The  judgment  is  reversed  and  the  cause  will  be  remanded, 
with  directions  to  the  Superior  Court  to  entertain  a  motion 
for  a  new  trial  by  defendants,  or  either  of  them,  if  one  shall 
be  made,  and  if  such  motion  is  not  made,  or  is  made  and 
overruled,  to  enter  judgment  on  the  general  verdict. 

This  practice  was  adopted  in  Quick  v.  I.  &  St.  L.  Ry.  Co., 
130  111.  334. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
directions. 


Wallace  Heckman^   Assignee  of  the  American  Paper 
Company,  y.  Herman  Tammen  et  al. 

1,  Prbperences— Za5or  Claims.—The  act  of  June  21, 1895,  entitled 
**  An  act  to  amend  an  act  entitled  '  An  act  to  protect  employes  and 
laborers  in  their  claims  for  wages,* "  approved  June  15,  1887,  providing 
that  in  certain  cases  debts  owing  to  laborers  or  servants,  which  have 
accrued  by  reason  of  their  labor  or  employment,  shall  bo  considered 
and  treated  as  preferred  claims,  is  to  be  liberally  construed,  and  applies 
to  all  such  as  perform  physical  labor  in  and  about  the  business  of  the 
employer,  whether  such  labor  be  skillful  or  ordinary. 

2.  Labor— Denned. —The  terms  **work,**  **  labor,"  "servant"  and 
**  laborer,"  as  used  in  statutes  of  this  character,  includes  all  service,  the 
renderiug  of  which  involves  physical  labor  in  an  employer's  business. 

8.  Laborers*  Liens — When  Paramount  to  Prior  Mortgages. — A 
statute  in  force  when  a  chattel  mortgage  is  executed  may  operate  to 
thereafter  create  a  lien  paramount  to  the  lien  of  such  mortgage. 

4.  Statutes — Priority  of  Laborers'  Liens— Chattel  Mortgages.— The 
act  of  June  1,   1895,  entitled  **  An  act  to  amend  an  act  to  protect 
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employes  and  laborers  in  claims  for  wages,"  approved  June  15,  1887, 
providing?  that  in  certain  cases,  debts  owing  to  laborers  and  servants 
shall  be  treated  as  preferred  claims,  gives  a  priority  to  such  claims  over 
prior  chattel  mortgages. 

Interpleader. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brent ano.  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1898.     Affirmed.     Opinion  filed  July  20,  1899. 

Statement. — This  is  an  appeal  from  a  decree  in  a  suit  of 
interpleader,  wherein  appellant  and  appellees  were  claim- 
ants of  a  fund  held  by  Joseph  Ditto,  who  filed  the  bill  of 
interpleader.  The  facts  are  as  follows  :  George  H.  Morrill 
&  Company  held  a  chattel  mortgage  upon  a  printing  plant, 
the  property  of,  and  used  by,  Edward  Beeh,  Jr.,  in  his 
printing  business.  Morrill  &  Company  foreclosed  upon 
December  7,  1S97,  by  having  Ditto,  a  constable,  take  pos- 
session and  proceed  to  sell  under  the  mortgage.  Upon  sale 
$1,125  was  realized,  and  after  satisfying  the  mortgage  of 
Morrill  &  Company  and  costs,  charges,  etc.,  there  was  left 
in  the  hands  of  Ditto  a  balance  of  $517.59. 

At  the  time  Ditto  took  possession  of  the  plant,  Edward 
Beeh,  Jr.,  was  and  ever  since  has  been  insolvent,  and  it  is 
admitted  that  an  actual  suspension  of  the  business  occurred 
at  the  time  of  the  foreclosure  of  the  chattel  mortcracre. 
Within  thirty  days  after  the  said  7th  day  of  December, 
1897,  the  day  of  the  suspension,  appellees,  labor  claimants 
of  the  said  Edward  Beeh,  Jr.,  duly  tiled  their  claims  with 
said  Ditto,  in  accordance  with  the  terms  of  the  act  of  1895, 
entitled  "  An  act  to  protect  employes  and  laborers  in  their 
claims  for  wages,"  and  each  one  of  the  claims  showed  in 
accordance  with  the  statute  named,  first,  the  amount  due; 
second,  the  kind  of  work  for  which  said  wages  were  due; 
and  third,  the  time  when  performed;  and  each  laborer 
claimed  the  benefit  of  the  act  aforesaid.  No  exceptions 
were  filed  to  any  of  the  said  labor  claims. 

The  first,  second,  third,  fourth  and  last  of  said  sworn 
fitatements  are  for  wages  as  compositor;  the  fifth  is  for 
wages  as  cylinder  feeder;  the  sixth,  seventh  and  eighth  are 
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for  wages  as  pressman;  and  the  ninth,  being  that  of  appel- 
lee Newitt,  is  for  wages  as  clerk.  This  claim  is  further 
described  in  the  report  of  the  master  in  chancery  as  being 
"  for  wages  as  general  clerk  in  store  and  purchasing  sup- 
plies, etc." 

The  American  Paper  Company,  of  which  appellant  is 
assignee,  had  a  second  mortgage  upon  the  same  property 
covered  by  the  mortgage  of  Morrill  &  Co,  which  was  duly 
executed  and  recorded  upon  the  1st  day  of  March,  1897, 
prior  to  the  time  when  the  labor  claims  had  begun  to  accrue 
but  subsequently  to  the  enactment  of  the  labor  law  of  this 
State,  and,  after  the  foreclosure  aforesaid,  but  before  the 
sale,  the  assignee  of  the  said  American  Paper  Company, 
Wallace  Heckman,  placed  his  mortgage  in  the  hands  of 
the  said  Joseph  Ditto,  constable,  with  instructions  to  fore- 
close the  same. 

Ditto,  being  uncertain  as  to  whom  the  balance  remaining 
in  his  hands  should  be  paid,  filed  his  bill  of  interpleader, 
setting  up  the  facts  substantially  as  aforesaid,  and,  in  effect, 
asking  for  a  determination  by  the  court  as  to  whether  the 
appellees,  uxider  the  act  of  1895,  protecting  employes  and 
laborers  in  their  claims  for  wages,  or  the  appellant,  under 
the  chattel  mortgage  given  to  the  American  Paper  Com- 
pany as  aforesaid,  are  entitled  to  the  surplus  thus  remaining 
in  the  hands  of  the  complainant. 

The  master  found  the  facts  substantially  as  set  forth 
above  and  gave  the  four  following  conclusions  of  law  as 
applicable  thereto : 

First,  the  statute  under  consideration  gives  a  preference 
for  wage  claims  to  wage-earning  employes  other  than  mere 
laborers  and  servants. 

Second,  this  statute  applies  where  the  business  of  a  per- 
son is  suspended  by  the  action  of  creditors  in  foreclosing  a 
chattel  mortgage,  and  where  statements  under  oath,  conform- 
ing with  the  statute,  are  filed  within  thirty  days  with  the 
person  in  possession  of  the  mortgaged  property,  as  agent  or 
mortgagee  foreclosing. 

Third,  claims  or  statements  under  oath,  on  their  face  con- 
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forming  to  the  statute  and  filed  within  thirty  days  as  last 
aforesaid,  can  not  be  contested  except  in  the  manner  pro- 
vided by  the  statute. 

Fourth,  the  preference  given  to  such  employes  for  wages 
is  in  legal  effect  a  lien,  and  such  lien  is  superior  only  to 
claims  of  general  creditors,  but  such  lien  is  not  superior  to 
the  lien  of  the  prior  mortgage,  executed  according  to  the 
laws  of  this  State,  duly  filed  for  record  before  the  lien  for 
such  wage  claims  were  perfected  by  the  suspension  of  busi- 
ness, in  the  manner  provided  by  statute. 

He  recommended,  in  accordance  with  the  fourth  conclu- 
sion, that  the  said  sum  of  $517.39  be  paid  over  to  Wallace 
Ileckman,  as  assignee  of  the  American  Paper  Co.  To  this 
report  objections  were  filed  by  both  appellants  and  appel- 
lees, the  objections  of  the  appellees  being  to  the  fourth  con- 
clusion of  law.  These  objections  were  afterward  ordered  to 
stand  as  exceptions,  and  upon  argument  before  the  court 
the  exceptions  filed  by  the  appellees  were  sustained  and  a 
docn»e  entered  adjudging  the  said  sum  to  belong  to  appellees. 

From  that  decree  this  appeal  is  prosecuted. 

IIeckman,  El8i>on  &  Shaw,  attorneys  for  appellant,  con- 
tended that  the  labor  claimants  in  this  case  are  not  within 
the  statute  of  1 895,  entitled  "  An  act  to  protect  employes 
and  laborei*s  in  their  claims  for  wages."  2  Starr  &  Curtis' 
Stat.  (2d  Ed.)  Chap.  82,  par.  56. 

Such  statutes  are  in  derogation  of  the  common  law,  and 
are  always  to  be  strictly  construed  against  persons  seeking 
to  bring  themselves  within  their  provisions.  Butler  v. 
Gain,  128  111.  23;  McDonald  v.  Kosengarten,  134  IlL  126; 
Williams  v.  Vanderbiit,  U5  111.  238;  Griffin  v.  Booth,  153 
111.  219;  Mcintosh  v.  Schroeder,  154  IlL  520. 

Smith,  IIklmkr,  Moulton  &  Prick,  attorneys  for  appellees^ 

The  claims  of  api>ellees  are  within  the  statute  of  1895, 

entitUHK  **  An  act  to  protect  employes  and  laborers  in  their 

claims  for   wages.''    Chap.  38a,  Kurd's  Revised  Statutes; 

Pendergiist  v.  Yandes,  124  Ind.  159;  Capron  v.  Stroat,  11 
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Nev.  304;  Conlee  Lumber  Co.  v.  Eipon  Lumber  &  Mfg.  Co., 
66  Wis.  489;  Knight  v.  Norris,  13  Minn.  473;  Gurney  v. 
Atlantic  &  Gt.  West.  R.  R.  Co.,  58  N.  Y..  358;  Wakefield 
V.  Fargo,  90  K  T.  218;  Williamson  v.  Wadsworth,  49  Barb. 
(N.  Y.)  294;  Grainger  v.  Aynsley,  6  Q.  B.  D.  182;  Whiteley 
V.  Armitage,  13  Weekly  Rep.  144;  Am.  &  Eng.  Ency.  532; 
Conant  v.  Van  Schaick,  24  Barb.  (N.  Y.)  87;  Bass  v.  Doer- 
man,  112  Ind.  390;  Flagstaff  Silver  Mining  Co.  v.  Cullins, 
104  U.  S.  176. 

The  legislature  did  not  intend,  by  the  act  of  1887  or  the 
amendatory  act  of  1895,  to  confine  the  benefits  thereof  to 
mere  laborers  and  servants,  in  the  limited  and  restricted 
meaning  of  those  terms.  Palmer  v.  Van  Santvoord,  153  N. 
Y.  612;  Malcomson  v.  Wappoo  Mills,  86  Fed.  Rep.  192;  Con- 
lee Lumber  Co.  v.  Ripon  Lumber  &  Mfg.  Co.,  66  Wis.  489; 
Buck  V.  Payne,  50  Miss.  648;  Garr  v.  Clements  (N.  D.),  62 
K  W.  Rep.  640;  Sitton  v.  DuBois  (Wash.),  45  Pac.  Rep.  305, 
Aurora  National  Bank  v.  Black,  129  Ind.  599;  Warren  v. 
Sohn,  112  Ind.  213. 

{a)  The  preference  given  by  the  labor  statute  of  1887 
and  the  amendatory  act  of  1895  to  wao:e  claimants  is 
superior  to  the  lien  of  a  chattel  mortgage  duly  executed 
according  to  the  laws  of  the  State  of  Illinois  after  the  said 
act  was  passed,  but  before  the  services  had  been  performed 
by  the  said  wage  claimants,  and  (5)  the  statute  is  not  for 
that  reason  unconstitutional.  State  v.  .^tna  Insurance  Co., 
117  Ind.  251;  Dunklee  v.  Crane,  103  Mass.  470;  Mayor  v. 
O'Neill,  32  N.  J.  Eq.  386;  Jones  on  Chattel  Mortgages,  Sec. 
474, 475,  535;  Reynolds  v.  Black,  Trustee,  91  la.  1;  St.  Paul 
Title  Insurance  &  Trust  Co.  v.  Diagonal  Coal  Co.  (Iowa), 
64  N.  W.  Rep.  606;  Bell  v.  Hyner  (Ind.),  44  N.  E.  Rep.  576. 

Mr.  Prksidino  Justice  Sears  delivered  the  opinion  of  the 
court. 

It  is  contended  by  counsel  for  appellant  that  the  decree 
of  the  Superior  Court,  giving  preference  to  the  claims  of 
appellees,  as  employes  of  the  insolvent,  over  the  claim  of 
appellant,  as  a  chattel  mortgage  lien  holder,  is  erroneous, 
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both  because  the  appellees  do  not  come  within  the  class  of 
persons  provided  for  by  the  statute,  and  because  their  claims 
could  not  in  any  event  be  decreed  to  be  superior  to  the  chat- 
tel morto:ao:e  lien. 

The  labor  claimants,  appellees,  were  decreed  a  preference 
over  the  chattel  mortgage,  by  virtue  of  the  act  of  June  21, 
1895,  in  force  July  1,  1895,  entitled  "An  act  to  amend  an 
act  entitled  *  An  act  to  protect  employes  and  laborers 
in  their  claims  for  wages,  approved  June  15,  1887,  in  force 
July  1,  1887.'"  The  first  section  of  this  statute  is  as  fol- 
lows: 

"That  hereafter  when  the  business  of  any  person,  com- 
pany or  firm  shall  be  suspended  by  the  action  of  creditors, 
or  be  put  into  the  hands  of  a  receiver  or  trustee,  then  in  all 
such  cases  the  debts  owing  to  laborers  or  servants  which 
have  accrued  by  reason  of  their  labor  or  employment,  shall 
be  considered  and  treated  as  preferred  claims,  and  such 
laborers  or  employes  shall  be  preferred  creditors,  and  shall 
be  first  paid  in  full,  and  if  there  be  not  sufficient  to  pay 
them  in  full,  the  same  shall  be  paid  from  the  proceeds  of 
the  sale  of  the  property  seized;  provided,  that  any  person 
interested  may  contest  any  such  claim  or  claims,  or  any 
part  thereof,  by  filing  exceptions  thereto  supported  by  affi- 
davit, with  the  officer  having  the  custody  of  such  property, 
and  thereupon  the  claimant  shall  be  required  to  reduce  his 
claim  to  judgment,  before  some  court  havinor  jurisdiction 
thereof,  before  any  part  thereof  shall  be  paid.^' 

It  was  stipulated  in  the  record  that  the  business  of  Beeh 
was  actually  suspended  on  December  7, 1897,  by  the  action 
of  said  Morrill  &  Co.  in  taking  possession  of  said  printing 
plant  under  their  chattel  mortgage. 

First.  It  is  contended  that  appellees  do  not  come  within 
the  class  who  are  given  a  preference  by  the  provisions  of 
this  statute.  One  of  appellees  was  a  clerk  and  the  others 
were  skilled  laborers,  such  as  typesetters,  pressfeeders  and 
the  like. 

It  is  argued  by  counsel  for  appellant  that  the  word 
laborer,  as  used  in  the  statute,  means  unskilled  laborer  in 
contradistinction  to  a  skilled  laborer,  or  artisan;  and  that 
the  word  servant  means  an  inferior  or  menial  servant,  in 
contradistinction  to  all  other  servants. 
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It  is  argued  by  counsel  for  appellees  that  the  word  em- 
ploye, used  in  the  title  and  in  the  body  of  the  act,  is 
determinative  of  the  question.  The  act  is,  from  its  nature, 
to  be  construed  liberally.  But  the  word  employe,  as  here 
used,  can  not,  by  any  rule  of  construction,  be  applied  in  its 
broader  sense,  or  otherwise  than  in  connection  with  the 
words  "laborer"  and '•  servant."  Its  use  in  the  title  is 
restricted  by  these  words  in  the  body  of  the  act,  and  its  use 
in  the  term  *'  such  laborers  and  employes  "  is  restricted  by 
the  preceding  words  "  laborer "  and  "  servant."  We  have 
then  to  determine  if  the  appellees  are  to  be  included  with 
those  described  as  laborers  or  servants.  There  has  been  no 
construction  of  this  statute  by  our  Supreme  Court,  and 
decisions  of  other  States  construin.or  like  statutes  are  not 
altogether  in  harmony.  Our  attention  is  called  to  a  former 
decision  of  this  court  in  Epps  v.  Epps,  reported  in  17  111. 
App.  196.  But  the  statute  there  under  consideration  was  a 
different  statute,  upon  another  subject,  and  the  clause  there 
construed  was,  for  reasons  stated  in  the  decision,  subject  to 
a  strict  construction.  The  provisions  of  this  act  are  to  be 
liberally  construed.  We  can  not,  therefore,  find  anything 
in  that  case  to  guide  here.  These  appellees  were  paid 
wages  by  the  week,  in  sums  ranging  from  $7  to  $16  per 
week,  and  each  of  them  performed  manual  service  to  some 
extent.  The  master  in  chancery  reports  that  Newett,  who 
is  described  as  a  clerk,  was  employed  as  a  general  clerk  in 
the  store  and  in  purchasing  supplies.  If  the  words  laborer 
and  servant  are  to  be  construed  as  describing  unskilled 
laborers  and  menial  servants  only,  then  these  appellees  are 
clearly  not  included;  but  if  a  broader  and  more  liberal 
interpretation  be  given  the  words,  to  include  all  such  as 
])erform  phvsical  labor  in  and  about  the  business  of  the 
employer,  whether  such  labor  be  skilled  or  ordinary,  then 
the  appellees  are  within  the  act.  We  think  that  the  latter 
interpretation  should  prevail. 

To  read  the  word  laborer  in  the  other  and  limited  sense 
would  be  to  give  it  the  very  narrowest  and  strictest  con- 
struction possible,  when,  by  reason  of  the  nature  of  the  act, 
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the  words  should  receive  a  liberal  construction.  Xor  does 
the  ordinary  and  popular  use  of  the  word  laborer  conflict 
with  this  broader  and  more  liberal  interpretation.  These 
appellees  did  in  fact  perform  the  work  and  labor  of  this 
printing  office,  and,  however  skilled  they  may  be  in  their 
labor,  it  would  be  a  perversion  of  the  ordinary  and  popular 
meaning  of  the  word  "  laborer"  to  apply  it  to  the  employes 
of  this  establishment  to  the  exclusion  of  these  men. 

As  above  suggested,  the  decisions  in  other  States  inter- 
preting the  words  "laborer,"  "servant,"  "work"  and 
"  labor,"  as  used  in  statutes  giving  preference  to  such  claims, 
are  somewhat  conflicting. 

In  P.  &  D.  R.  R.  Co.  V.  Leuffer,  84  Pa.  St.  168,  it  was 
held  that  a  civil  engineer  was  not  within  the  meaning  of 
the  word  laborer,  and  that  only  such  as  performed  manual 
service  could  be  included  as  laborers. 

In  Palmer  v.  Van  Santvoord,  153  N.  Y.  612,  a  statute 
giving  preference  to  claim  for  "  wages  of  the  emplo\^es, 
operatives,  and  laborers  "  received  construction.  The  court, 
while  holding  that  the  word  employes  could  not  be  read  in 
its  broadest  signification  because  of  the  accompanying  words 
"  operatives  and  laborers,"  yet  held  that  it  could  not  be  so 
restricted  as  to  exclude  bookkeepers  or  persons  employed 
to  make  sales;  and  held  that  the  claim  there  in  question, 
which  was  that  of  a  traveling  salesman,  who,  in  addition  to 
Soliciting  sales,  set  up  and  repaired  machines  sold,  and  was 
paid  a  salary  of  $100  per  month,  was  included  as  the  claim 
of  an  employe,  under  the  statute,  and  that  his  salary  should 
be  held  to  constitute  "  wages  "  provided  for  by  the  statute. 

The  court  said : 

"  Bookkeepers,  or  persons  employed  to  make  sales  of 
merchandise,  or  of  property  manufactured  by  the  corpora- 
tion, are,  we  think,  *  employes'  within  the  meaning  of  the 
act,  and  their  compensation  earned  is  '  wages,'  whether 
such  persons  are  employed  by  the  day  or  month  or  year, 
and  whether  the  compensation  is  denominated  salary  or 
wages  in  the  contract  of  employment." 

In  Stryker  v.  Cassidv,  76  N.  Y.  50,  the  court  held  that 
the  word  "  labor,"  used  in  a  lien  statute,  included  skilled  as 
well  as  unskilled  labor^  saying : 
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"  It  i,  .ot  .„y  the  l^  labor,  within  the  g.„e«l  Meaning 
of  the  word,  that  it  is  done  by  a  person  who  is  fitted  by 
special  training  and  skill  for  its  performance.  The  language 
quoted  makes  no  distination  between  skilled  and  unskilled 
labor,"  etc. 

In  Harris  v.  Norvell,  1  Abb.  N.  C.  127,  it  was  held  that 
a  reporter  upon  a  newspaper  was  within  the  terms  of  the 
statute  which  provided  for  "  laborers,  servants  and  appren- 
tices." 

Other  decisions  holding  to  a  liberal  construction  of  like 
words,  are  Hovey  v.  Ten  Broeck,  3  Rob.  316;  Williamson 
V.  Wadsworth,  49  Barb.  294;  Vincent  v.  Bamford,  1  Jones 
&  Sp.  506;  Caraker  v.  Mathews,  25  Ga.  571;  Gravatt  v.  The 
State,  25  Oh.  St.  162;  Pendergast  v.  Yandes,  124  Ind.  159; 
Flagstaff  Co.  v.  Cullins,  104  U.  S.  176. 

While  definitions  given  by  lexicographers,  general  and 
legal,  can  be  found  which  will  accord  with  each  of  the 
interpretations  contended  for,  and  while  decisions  are  not 
wanting  to  support  either,  yet  we  are  disposed  to  regard 
those  cases  as  the  best  considered  and  best  reasoned  which 
hold  that  the  terms  "  work,"  "  labor,"  "  servant "  and 
"laborer,"  used  in  statutes  like  this,  should  be  held  to 
include  at  least  all  service,  the  rendering  of  which  involves 
some  physical  labor  in  the  employer's  business.  To  hold 
differently  would  be  to  apply  a  strict  and  narrow  construc- 
tion, contrary  to  the  rule  applying  to  such  statutes. 

We  therefore  hold  that  the  appellees  are  within  the 
provisions  of  the  act  as  •'  laborers." 

The  next  question  presented  is  as  to  the  relative  priority 
of  the  claims  of  appellees  and  appellant. 

Counsel  for  appellant  contend  that  the  effect  of  the 
statute  is  simply  to  prefer  claims  of  this  class  over  the 
claims  of  general  creditors,  who  have  acquired  no  superior 
right  to  the  assets,  and  that  it  can  not  be  given  the  effect 
of  deferring  previously  acquired  liens,  like  the  chattel 
mortgage  lien  here  in  question.  Doubtless  a  mortgagor 
has  no  power,  in  the  absence  of  statutory  provision,  to 
create  by  contract  a  lien  superior  to  a  prior  existing  mort- 
gage lien,  except  perhaps  under  admiralty  law  in  case  of 
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contracts  for  labor,  etc.,  upon  mortjj^ged  vessels.  But  that 
a  statute  in  force  when  the  mortgage  is  made  may  operate 
to  thereafter  create  a  lien  paramount  to  the  lien  of  the 
mortgage,  can  scarce.]}'  be  questioned.  Jones  on  Chattel 
Mortgages  (2d  Ed.),  474-5. 

The  question  then  is,  do  the  terms  of  this  statute  make 
these  labor  claims  a  preferred  charge  upon  the  property 
superior  to  the  lien  of  a  valid  mortgage,  which  was  recorded 
before  the  labor  claims  accrued  ?  We  will  first  consider  the 
language  of  the  statute  as  we  would  interpret  it  in  the 
absence  of  any  authority,  and  then  consider  the  effect  of  the 
few  decisions  which  we  have  been  able  to  find  construing 
like  enactments. 

The  act  in  question,  which  is  in  part  hereinbefore  quoted, 
is  a  re-enactment  of  the  act  of  18S7,  with  some  slight 
modifications  by  way  of  enlargement.  The  act  of  1887 
provided  as  follows : 

•*  That' hereafter,  when  the  property  of  any  company, 
corporation,  firm  or  person  shall  be  seized  upon  by  any 
process  of  any  court  of  this  State,  or  when  their  business 
shall  be  suspended  by  the  action  of  creditors,  or  be  put  into 
the  hands  of  a  receiver  or  trustee,  then  in  all  sucn  cases, 
the  debts  owing  to  laborers  or  servants,  which  have  accrued 
by  reason  of  their  labor  or  employment  to  an  amount  not 
exceeding  fifty  dollars  to  each  employe,  for  work  or  labor 
performed  within  six  months  next  preceding  the  seizure  or 
transfer  of  such  property,  shall  be  considered  and  treated 
as  preferred  debts,  and  such  laborers  or  employes  shall  be 
preferred  creditors  and  shall  be  first  paid  in  full;  and  if 
there  be  not  suilicient  to  pay  them  in  full,  then  the  same 
shall  be  paid  to  them  pro  rata^  after  paying  costs.  Any 
such  laborer  or  servant,  desiring  to  enforce  his  or  her  claim 
for  wages  under  this  act  shall  present  a  statement  under 
oath,  showing  the  amount  due  after  allowing  all  just  credits 
and  set-offs,  the  kind  of  work  for  which  such  wages  are 
due  and  when  performed,  to  the  officer,  person  or  court 
charged  with  such  property,  within  ten  days  after  the 
seizure  thereof  on  any  execution  or  writ  of  attachment,  or 
within  thirty  days  after  the  same  may  have  been  placed  in 
the  hands  of  any  receiver  or  trustee;  and  thereupon  it  shall 
be  the  duty  of  the  person  or  court  receiving  such  statement 
to  pay  the  amount  of  such  claim  or  claims  to  the  person  or 
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persons  entitled  thereto  after  first  paying  all  costs  occa- 
sioned by  the  seizure  of  such  property  out  of  the  proceeds 
of  the  sale  of  the  property  seized;  provided,  that  any 
person  interested  may  contest  any  such  claim  or  claims,  or 
any  part  thereof,  by  filing  exceptions  thereto,  supported  by 
amdavit,  with  the  officer  having  the  custody  of  such  prop- 
erty, and  thereupon  the  claimant  shall  be  required  to  reduce 
his  claim  to  judgment  before  some  court  having  jurisdiction 
thereof,  before  any  part  thereof  shall  be  paid." 

In  each  act  it  is  provided  that  **  such  laborers  or  em- 
ployes shall  be  preferred  creditors,  and  shall  be  first  paid 
in  full."  This  language  would  in  its  simplest  meaning  indi- 
cate that  these  claimants  were  to  be  paid  "  first "  of  all 
creditors,  whether  the  other  creditors  were  secured  or  not, 
and  without  reference  to  the  nature  of  the  securities  or 
liens.  Is  there  any  other  language  in  the  act  which  would 
conflict  with  or  limit  this  meaning  ?  We  think  not.  On 
the  contrarj',  the  act  of  1895  provides  that  "if  there  be  not 
sufficient  to  pay  them  in  full,  the  same  shall  be  paid  from 
the  proceeds  of  the  sale  of  the  property  seized."  The  ques- 
tion naturally  occurs,  seized  by  whom  ?  Evidently  by  other 
creditors,  who  are,  in  spite  of  such  seizure,  deferred  by  the 
terms  of  the  act  to  these  claims.  The  fact  of  seizure 
implies  a  lien,  either  before  existing  or  acquired  by  the  act 
of  seizure,  and  these  claims  are,  by  the  terms  of  the  act,  to 
be  paid  from  the  proceeds  of  the  property  seized,  irrespect- 
ive of  such  liens.  By  the  act  of  1887,  it  was  provided  that 
if  the  proceeds  of  the  property  seized  be  applied  to  payment 
of  such  claims,  the  costs  of  the  seizure  should  be  first 
deducted. 

Either  the  preference  given  by  the  act  is  simply  a  prefer- 
ence over  other  general  creditors,  not  secured  nor  leinors, 
or  it  is  a  preference  over  all  other  creditors  without  refer- 
ence to  security  or  lien.  There  can  be  no  logical  ground 
for  halting  between  the  two  propositions  of  construction. 

If  the  statute  meant  that  these  claims  should  be  preferred 
over  any  securities  or  liens  of  other  creditors,  then  there  is 
no  apparent  reason  for  holding  that  they  should  be  pre- 
ferred over  some  and  not  over  others.    But  it  is  clear  that 
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the  act  contemplates  that  some  liens  should  be  deferred  to 
these  claims,  viz.,  the  liens  of  creditors  who  have  seized  the 
property  of  the  debtor  and  thereby  caused  a  suspension  of 
his  business.  It  is  stipulated  that  the  action  of  appellant 
caused  a  supension  of  the  business  of  Eeeh,  and  we  think 
that  the  constable  placed  in  possession  of  the  mortgaged 
property  seized  is  such  ''  person  "  or  "  trustee  "  as  is  des- 
ignated by  the  second  section  of  the  act.  The  provision 
of  that  section  is : 

"  Anv  such  laborer  or  servant  desirlno:  to  enforce  his  or 
her  claim  for  wages  under  this  act,  shall  present  a  statement 
under  oath  showing  the  amount  due,  the  kind  of  work  for 
which  such  wages  are  due,  and  when  performed,  to  the 
officer,  person  or  court  charged  with  such  property,  within 
ten  (10)  days  after  the  seizure  thereof,  on  an^  execution  or 
writ  of  attachment,  or  within  thirty  (30)  days  after  the 
same  may  have  been  placed  in  the  hands  of  any  receiver  or 
trustee,  and  thereupon  it  shall  be  the  duty  of  the  person  or 
court  receiving  such  statement  to  pay  the  amount  of  such 
claim  or  claims  to  the  person  or  pei-sons  entitled  thereto." 

The  few  decisions  which  we  have  been  able  to  find  sup- 
port the  construction  indicated.  The  only  cases  which  are 
directly  in  point  are  Reynolds  v.  Black,  91  Iowa,  1,  and 
Bell  V.  Hiner,  16  Ind.  App.  184. 

In  the  former  case,  the  business  of  the  debtor  was  sus- 
pended on  July  2,  1891.  Mortgages  executed  at  various 
times  from  February  11,  1891,  to  June  29,  1891,  were  filed 
for  record  upon  the  day  of  the  suspension  of  the  business. 
The  question  presented  was  the  priority  of  these  mortgages 
over  claims  of  laborers  for  labor  performed  within  ninety 
days  preceding  the  suspension.  The  decision  involved  the 
construction  of  a  statute  similar  in  its  provisions  to  the 
Illinois  act  of  1887.  The  court,  holding  that  the  labor 
claims  were  by  the  terms  of  the  act  given  priority  over  all 
other  liens,  including  mortgage  liens,  said : 

"  This  statute  is  before  this  court  for  construction  for  the 
first  time,  and,  being  somewhat  out  of  the  usual  course  of 
litigation,  we  find  but  little  in  the  way  of  precedent  to  aid 
us  in  its  construction.  *  *  *  It  is  contended  that  no 
lien  is  given  to  the  laborer;  that  to  give  him  preference 
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over  existing  liens  is  to  displace  such  liens;  an(J  that  the 
preference  only  applies  to  what  is  left  after  satisfying  exist- 
ing liens.  To  so  construe  this  statute  would  largely  defeat 
its  manifest  purpose.  It  is  only  when  the  assets  have  been 
seized,  his  business  suspended  by  the  action  of  creditors,  or 
transferred  to  a  receiver  or  trustee,  that  the  statute  applies. 
*  *  *  By  the  seizure  or  action  of  creditors  express  liens 
are  created  that  existed  before  the  employe  may  assert  his 
rights  under  this  statute.  The  preference  given  in  the 
statute  would  usually  be  a  barren  privilege  if  deferred  to 
prior  existing  liens.  The  purpose  of  the  statute  is  made 
plain  by  the  provision  that  these  preferred  creditors  '  shall 
first  be  paid  m  full' — a  purpose  that  is  emphasized  by  the 
concluding  provision  that  they  shall  be  paid  by  the  person  or 
court  receiving  their  statement,  'after  first  paying  all  costs 
occasioned  by  the  seizure  of  such  property  out  of  the  pro- 
ceeds of  the  sale  of  the  property  seized.'  *  *  *  Our 
statute  provides  *  *  *  that  the  creditors  shall  be  pre- 
ferred, that  the  debts  shall  be  first  paid,  and  provides  for 
its  first  payment  under  circumstances  that  preclude  the  idea 
that  the  preference  is  subject  to  prior  liens." 

In  the  latter  case;  Bell  v.  Hiner,  an  Indiana  statute,  simi- 
lar in  its  provisions  to  the  one  here  in  question,  was  con- 
strued. In  that  case  the  question  of  priority  was  between 
a  mortgagee  and  a  laborer,  who  claimed  under  the  statute 
for  labor  performed  after  the  execution  and  due  recording 
of  the  mortgage.     The  court  said : 

"  Appellants  assert,  first,  that  by  the  statute  no  lien  is 
created  nor  any  charge  made  against  the  property  unless  it 
shall  come  into  the  hands  of  some  officer,  assignee,  or  other 
trustee  under  the  court,  to  be  administered  upon  according 
to  law;  secondly,  that  even  if  a  lien  is  created  it  is  junior  to 
the  lien  of  the  mortgage.  Under  our  authorities  neither 
position  is  tenable.  The  statute,  it  is  true,  does  not  in 
terms  create  any  express  lien  eo  nomine^  but  the  8upreme 
Court,  in  Bass  v.  Doerman,  112  Ind.  390,  decided  that^by 
this  statute  a  lien  was  given  to  the  laborer  superior  to  the 
'rights  of,  and  enforceable  against,  one  to  whom  the  prop- 
erty of  the  insolvent  debtor  was  sold  in  payment  of  debts 
due  to  the  purchaser,  when  the  business  of  the  debtor  was 
by  such  action  of  the  creditor  thereby  suspended.  The 
court's  liberal  construction  of  this  statute  has  been  approved 
in  subsequent  cases.  Farmers  I.  ife  T.  Co.  v.  Canada,  127 
Ind.  250;  Aurora  Bank  v.  Black,  129  Ind.  595;  Pendergast 
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V.  Yandes,  124  Ind.  159.  *  *  *  It  is  true,  as  urffed  by 
appellant's  counsel,  that  the  Bass  case  does  not  decide  that 
the  labor  lien  is  superior  to  a  prior  mortgage,  that  question 
not  being  involved;  but  it  does  decide  that  the  debt  is  a 
charge  against  the  property  in  the  hands  of  a  purchaser  for 
value.  *  *  *  Here  the  statute  directs  that  the  labor 
claim  shall  be  preferred,  and  shall  be  *  first  paid  in  full.' 
It  being  established,  as  it  is  by  the  Bass  case,  that  the 
statute  gives  a  lien  for  tne  labor  claims,  then  it  seems  to  us 
the  intent  that  it  shall  be  a  paramount  lien  is  clearly  ex- 
pressed. If  it  is  to  be  '  first '  paid  in  full,  we  do  not  well 
see  how  the  mortgage  can  come  in  before  it.  When  the 
mortgagee  accepted  his  mortgage  he  must  be  deemed  to 
have  done  so  with  knowledge  that  if  the  business  was  con- 
tinued and  the  contingency  contemplated  by  the  statute 
should  occur,  then  the  labor  debts  would  be  preferred  and 
must  be  first  paid.  The  law  entered  into  the  mortgage 
contract  as  a  silent  but  potent  factor,  and  the  mortgagee 
accepted  it  subject  to  such  rights  as  might  accrue  to  others 
under  the  law.  *  *  *  For  many  centuries,  in  admiralty, 
the  rights  of  seamen  to  their  wages  have  been  held  supe- 
rior to  the  mortgagees  of  the  vessel.  The  J.  A.  Brown,  2 
Lowell,  464;  2  Jones  on  Liens,  Sec.  1775.  In  Mississippi 
the  liens  of  agricultural  laborers  are  made  superior  to  prior 
mortgages.  Buck  v.  Payne,  52  Miss,  271.  In  Michigan 
the  wages  of  miners  are  given  liens  paramount  to  all  others. 
McLaren  v.  Byrnes,  80  Mich.  275.  That  he  *  shall  be  a 
preferred  creditor  and  shall  first  be  paid  in  full '  seems  to 
us  simple,  plain  English,  easilv  understood,  the  meaning  of 
which  would  not  ordinarily  te  mistaken  by  the  average 
man.'^ 

That  the  question  admits  of  diversity  of  opinion  is  shown 
by  the  dissent  of  a  portion  of  the  court  from  the  decision 
last  cited.  The  disagreement,  however,  seems  to  have 
arisen  from  a  variety  of  opinion  as  to  what  is  expedient 
and  just  in  the  making  of  such  provisions  rather  than  from 
different  views  of  what  the  legislature  had  provided. 

In  Dunklee  v.  Crane,  103  Mass.  470,  a  statute  very  differ- 
ent from  the  one  here  involved,  was  construed,  and  the 
decision  is  of  interest  only  as  holding  that  a  statute  which 
contained  no  express  provision  that  the  mechanic's  lien 
there  in  question  should  have  priority  over  mortgages 
made  after  the  contract  for  labor  was  entered  into,  never- 
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theless  had  the  efifect,  by  necessary  implication,  of  giving 
labor  performed  under  such  a  contract  priority  over  a 
mortgage,  even  where  the  mortgage  was  executed  before 
the  labor  had  been  performed,  but  after  the  contract.  The 
statute  expressly  provided  that  the  liens  should  not  avail  or 
be  of  force  "  against  any  mortgage  actually  existing  and 
duly  recorded  prior  to  the  date  of  the  contract  under  which 
the  lien  is  claimed."  It  was  evidently  regarded  as  neces- 
sary to  thus  expressly  exclude  in  order  to  avoid  the  prefer- 
'  ence  of  the  lien  to  such  mortgages.  The  court  said  in  that 
case: 

"  The  statute  contains  no  express  provisions  that  the  lien 
shall  attach  and  have  priority  over  mortgages  and  other 
incumbrances  created  after  the  contract,  but  such  is  the 
necessary  implication.  If  it  be  not  so,  the  provisions  of  the 
third  section  are  entirely  useless.  The  nature  of  the  secu- 
rity intended  to  be  created  by  the  statute  necessarily  leads 
to  this  result.  Any  other  construction  would  defeat  the 
manifest  purpose  of  the  legislature,"  etc. 

Decisions  in  McGhee  v.  Edwards,  87  Tenn.  506;  Fishell 
V.  Morris,  57  Conn.  547;  Sullivan  v.  Clifton,  65  N.  J.  L. 
324,  and  Wright  v.  Sherman,  3  S.  Dak.  290,  are  each  based 
upon  statutes  giving  liens,  but  no  one  of  which  contains 
any  such  provision  for  preference  as  does  the  statute  here 
under  consideration,  in  that  it  provides  that  these  claims 
shall  be  "  first  paid,"  and  "  from  the  proceeds  of  the  sale  of 
the  property  seized." 

We  see  no  force  in  the  contention  that  this  act  operates 
as  a  repeal  of  any  part  of  the  act  providing  for  the  record- 
ing of  chattel  mortgages.  The  mortgage  act  gives  no  force 
to  a  chattel  mortgage  as  a  paramount  lien  which  it  did  not 
have  at  common  law,  and  only  provides  for  possession  by 
the  mortgagor  upon  proper  execution,  acknowledgment, 
recording,  etc.,  and  the  effect  of  such  mortgages  as  to  third 
parties.  It  does  prescribe  that  which  is  essential  to  make 
it  valid;  it  does  not  enlarge  its  validity  as  at  common  law, 
but  limits  its  validity  to  a  specified  period.  If  the  mortgage 
act  can  be  said  to  have  any  effect  in  changing  the  character 
of  a  chattel  mortgage,  it  is  to  make  it  more  clearly  that 
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which  equity  regards  it,  viz.,  a  lien  or  security,  and  for  a 
limited  period,  rather  than  a  sale  subject  to  defeasance. 
The  respective  claims  of  appellant  and  appellees  are  liens. 
The  mort^ao^e  act  does  not  make  appellant^s  lien  superior 
to  all  others.  The  act  under  consideration  does  make 
appellees'  lien  paramount. 

We  hold  that  the  statute  gives  priority  to  the  claims  of 
appellees  over  the  chattel  mortgage  of  appellant. 

The  contention  that  the  evidence  discloses  that  the  labor 
performed  by  Barth  and  Knaup  was  not  performed  within 
the  precise  period  set  forth  in  their  respective  statements 
filed,  is  not,  we  think,  of  importance.  The  variance  does 
not  go  to  the  merit  of  their  claims  or  their  rights  under 
the  statute.  If  appellant  had  desired  to  contest  these 
claims,  upon  the  ground  that  services  had  not  been  ren- 
dered as  set  forth  in  the  statements,  he  should  have  filed 
his  exceptions  to  the  statements,  as  is  provided  by  the 
statute  in  question. 

The  only  remaining  question  is  as  to  the  payment  of  the 
fees  of  the  master  in  chancery.  These  fees  were  paid  by 
appellant,  and  the  decree  makes  no  provision  for  the  recov- 
ery of  any  part  of  them  by  appellant.  The  costs  of  the 
hearing  before  the  master  in  chancery  were  made  necessary 
by  the  contest  of  appellant,  and  when  appellant  was  defeated 
in  that  contest  the  court,  in  the  exercise  of  its  discretion, 
left  the  burden  of  such  costs  upon  him.  The  statute  leaves 
it  to  the  discretion  of  the  court  to  award  the  costs  in  chan- 
cer}' suits,  and  we  see  no  reason  for  holding  that  the  court 
erred  in  this  regard. 

The  decree  is  affirmed. 


Chicago  Title  &  Trnst  Co.  v.  John  Aff  and  Emma 

Sophia  Augusta  Draut* 

1.  Mortgages— Transfers  after  the  Extinguishment  of  the  Mortgage 
Debt. — After  an  agreement  between  the  mortgagee  and  owner  and 
holder  of  the  note  secured  and  the  maker  of  such  note  for  the  cancel- 
lation and  surrender  of  the  note,  a  transfer  to  a  person  who  never  had 
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any  interest  whatever  in  the  notes,  and  was  appropriating  them  wrong- 
fully to  his  own  use,  carries  with  it  no  equitable  rights  under  tlie  mort- 
gage.- 

3.  Same — WTiat  an  Assignee  Takes, — The  assignee  of  a  mortgage 
takes  it  subject  to  all  the  equities  existing  between  the  parties  to  it  at 
the  time. 

Bill  for  the  Snrrendor  of  Secnrities,  etc.— Ti-ial  in  the  Superior 
Court  of  Cook  County;  the  Hon.  Theodore  Brent ano,  Judge,  presiding, 
depree  for  complainants;  appeal  by  defendant.  Heard  in  this  court 
at  the  October  term,  1898.    Affirmed.    Opinion  filed  July  20,  1899. 

Statement. — Appellee  Aflf  conveyed  certain  real  estate 
to  his  daughter,  appellee  Draut,  without  any  money  con- 
sideration. The  daughter,  Mrs.  Draut,  executed  a  promis- 
sory note  for  $8,000,  payable  to  her  own  order  and  indorsed 
it  in  blank,  with  interest  coupon  notes,  in  like  manner  pay- 
able and  indorsed,  and  secured  these  notes  by  a  trust  deed 
upon  the  property  to  Theodore  H.  Schintz,  trustee,  and 
appellant,  successor  in  trust.  Tlie  notes  were  dated  June  20, 
1898,  and  were  payable  five  years  after  date.  These  notes 
she  gave  to  her  father,  appellee  Aff,  who,  it  would  seem, 
advanced  to  her  money  for  the  purpose  of  erecting  a  build- 
ing upon  the  property  in  question.  About  one  year  there- 
after, in  May  or  June,  1894:,  the  father  and  daughter  agreed 
to  a  reconveyance  of  the  property  to  the  father,  upon  his 
canceling  the  $8,000  note  and  interest  notes  and  paying  to 
the  daughter  some  additional  amount.  To  accomplish  this 
transaction,  they  went  to  Schintz,  the  trustee  in  the  trust 
deed,  and  left  with  him  the  notes  and  trust  deed,  for  the 
purpose  of  enabling  him  to  draw  warranty  deed  and  release. 
Schintz  appropriated  the  notes  to  his  own  use  and  deposited 
them  as  collateral  with  appellant,  the  successor  in  trust  in 
the  trust  deed,  from  which  he  had  borrowed  money.  This 
transaction  between  father  and  daughter,  though  agreed 
upon  at  the  time  the  papers  were  left  with  Schintz,  was  not 
completed  by  the  formal  transfer  of  the  warranty  deed 
until  September  5, 1894.  Schintz  then  agreed  to  release  the 
trust  deed,  and  at  that  time  he  retained  the  notes  and  trust 
deed  for  that  purpose,  and  thereafter  evaded  repeated  efforts 
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of  Aflf  to  obtain  them  from  him.  Finally,  in  November, 
1887,  a  demand  was  made  upon  Mrs.  Draut  for  an  interest 
payment,  and  she  and  Aflf  then  learned  for  the  first  time  that 
the  notes  were  held  and  claimed  by  appellant.  Appellees 
AflT  and  Draut  filed  their  bill  of  complaint,  alleging  the 
foregoing  facts,  and  praying  that  the  notes  be  "delivered 
up  and  canceled,"  and  that  appellant  be  decreed  to  release 
the  trust  deed  in  question,  etc.  The  court,  on  hearing  upon 
bill,  answer  and  replication,  found  the  facts  substantially  as 
above  set  forth,  and  decreed  that  a  master  in  chancery, 
designated  as  trustee,  execute  and  deliver  to  complainants 
a  release  of  l^he  trust  deed  in  question.  No  relief  was 
gninted  as  to  the  notes. 
From  that  decree  this  appeal  is  prosecuted. 

John  G.  Henderson,  attorney  for  appellant,  contended 
that  the  rule  that  an  assignee  takes  subject  to  equities,  does 
not  apply  unless  the  equities  arise  out  of  the  mortgage  and 
note  transaction;  for  example,  a  set-oflf  arising  out  of  other 
dealings  between  the  mortgagor  and  mortgagee  can  not  be 
set  up  against  the  assisi^nee.  Colehour  v.  State  Savings 
Institution,  90  111.  152;  McAuliflfe  v.  Renter,  166  III.  491. 

The  rule  does  not  apply  where  the  mortgage  is  made  to 
secure  accommodation  paper.  Miller  v.  Larned,  103  111.  562, 
580;  Buehlefr  v.  McCormick,  169  111.  269. 

Or  where  the  note  and  mortgage  were  executed  for  a 
fraudulent  purpose,  such  as  to  hinder  and  delay  the  credit- 
ors of  the  mortgagor.  In  such  case  there  are  no  equities  in 
favor  of  the  maker  of  the  note  and  mortgage.  Dunaway 
V.  Robertson,  95  111.  419;  Ryan  v.  Ryan,  97  111.  38;  Tyler  v. 
Tyler,  126  111.  525;  Cooke  v.  Meyers,  166  111.  289;  Kahn  v. 
Walton,  20  N.  E.  Rep.  (Ohio)  209;  Moflfett  v.  Parker,  73  N. 
W.  Rep.  (Mich.)  850. 

Or  where  the  mortgagor  is  guilty  of  gross  negligence  in 
paying  the  note  without  requiring  the  production  of  the 
note  and  mortgage.    Keohane  v.  Smith,  97  III.  156. 

Or  where  the  assignor  of  the  note  is  the  agent  of  the 
mortgagor  or  maker.    Mclntire  v.   Yates,    104  111.   491; 
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Towner  v.  McClelland,  110  111.  542;  McNeil  v.  Tenth  National 
Bank,  46  N.  Y.  425. 

Or  where  the  mortgagor  consents  to  the  transfer  of  the 
note.  Melendy  v.  Keen,  89  111.  395;  McAulifife' v.  Renter, 
166  111.  498;  Stiger  v.  Bent,  111  111.  328;  Skeele  v.  Stocker, 
11  111.  A  pp.  144;  McClelland  v.  Bartlett,  13  111.  App.  246. 

The  rule  does  not  apply  where  the  party  invoking  its 
application  relies  upon  something  to  be  done  in  the  future. 
In  such  a  case  the  title  of  the  ^ote  vests  at  once  if  trans- 
ferred before  a  failure  to  perform  the  contract,  and-  the 
assignee  will  take  it  and  the  mortgage  free  from  equities. 
This  exception  to  the  rule  is  sometimes  stated  as  follows : 

The  equities  which  the  mortgagor  may  set  up  must  be 
equities  existing  at  the  time  of  the  transfer.  Cornish  v. 
Bryan,  10  N.  J.  Eq.  146,  154;  Bush  v.  Howard,  27  N.  J.  Eq. 
134;  Coster  v.  Griswold,  4  Ed.  Ch.  376,  386;  see  note  to  13 
L.  R.  A.  297. 

The  rule  applies  only  as  to  equities  existing  in  the  favor 
of  the  mortgagor  as  against  the  holder  or  assignor,  and 
not  latent  equities  in  favor  of  third  persons.  Olds  v.  Cum- 
mings,  31  111.  188. 

Arnold  Tripp,  attorney  for  appellees. 

Where  land  is  sold  by  the  mortgagor  to  the  mortgagee  in 
satisfaction  of  the  note  it  is  a  complete  merger,  and  the 
mortgage  is  canceled,  and  the  fact  that  the  notes  were 
made  payable  to  the  maker's  own  order  and  were  not  due 
when  pledged  as  collateral  security,  though  important  in  an 
action  on  the  note,  is  unimportant  in  an  action  to  set  aside 
the  trust  deed  as  a  cloud  on  the  title.  Shippen  v.  Whittier, 
117  111.  282;  McCabe  v.  Farnsworth,  27  Mich.  62. 

The  assignee  of  a  mortgage  takes  it  subject  to  all  equities 
existing  at  the  time  of  the  purchase  of  the  note.  Olds  v. 
Cummings,  31  111.  188;  McAuliffe  v.  Renter,  166  111.  491; 
Buehler  v.  McCormick,  169  111.  269. 

The  assignee  must  give  notice  to  the  mortgagor  and 
inquire  of  him  if  there  is  any  defense  to  the  mortgage,  and 
a  failure  to  make  such  inquiry  will  make  the  assignment 
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subject  to  all  equities  existing  in  favor  of  the  mortgagor  at 
the  time  of  the  purchase  of  the  note.  Olds  v.  Cummings, 
31  111.  188;  McAuliffe  v.  Reuter,  166  111.  491;  Buehler  v. 
McCormick,  169  111.  269;  Johnson  v.  Carpenter,  7  Minn. 
180;  Horstman  v.  Gerker,  49  Pa.  St.  257;  Ingalls  v.  Bond, 
66  Mich.  338. 

Me.  Pbesidino  Justice  Sears  delivered  the  opinion  of  the 
court. 

The  agreement  made  by  AflF,  the  holder  and  owner,  and 
Mrs.  Draut,  the  maker,  of  the  promissory  notes,  for  the 
cancellation  and  surrender  of  the  notes,  was,  in  equitable 
consideration,  an  extinguishment  of  the  notes.  The  transfer 
after  that  time  to  appellant  by  Schintz,  who  never  had  any 
interest  whatever  in  the  notes  and  was  appropriating  them 
wrongfully  to  his  own  use,  carried  no  equitable  rights  under 
the  mortgage.  Olds  v.  Cummings,  31  111.  188;  McAuliflfe 
V.  Renter,  166  111.  491;  Buehler  v.  McCormick,  169111.  269. 

There  is  no  question  here  of  latent  equities  of  third  par- 
ties. This  mortgage  could  not  have  been  enforced  by  the 
mortgagee  against  the  mortgagor,  and  hence  under  the 
authorities  cited,  can  not  be  enforced  by  appellant.  As 
between  mortgagor  and  mortgagee  the  mortgage  debt  was 
extinguished.  Therefore,  appellees  were,  upon  the  facts 
presented,  entitled  to  the  decree  which  was  entered. 

It  is  suggested  by  counsel  for  appellant  that  the  bill  of 
complaint  contains  no  allegation  as  to  the  possession  or 
occupancy  of  the  premises  in  question.  There  is,  however, 
aside  from  the  mere  suggestion,  no  argument  in  this  behalf 
presented  by  the  briefs. 

It  is  enough  to  say  that  there  was  no  demurrer  interposed 
to  the  amended  bill  of  complaint.  Monson  v.  Kill,  144  IlL 
248. 

It  is  argued  in  effect  by  counsel  for  appellant  that  neither 
of  the  appellees  could  maintain  the  bill  of  complaint;  that 
AflF  could  not,  because  he  was  not  the  mortgagor,  and  that 
Draut  could  not,  because  she  had  conveyed  the  property 
before  the  bill  was  filed,  and  was  neither  legal  nor  equitable 
owner  of  the  land. 
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The  assignments  of  error  do  not  question  the  joinder  of 
complainants;  if  either  complainant  has  equity,  the  decree 
must  be  sustained. 

It  is  sufficient  that  Mrs.  Draut  could  maintain  the  bill 
because  of  her  covenants  of  warranty  to  Aflf.  Gage  v. 
Schmidt,  104  111.  106;  Reraer  v.  Mackay,  35  Fed.  Rep.  86. 

And  if  the  eflfect  of  the  decision  in  Smith  v.  Brittenham, 
109  111.  540  (see  also  Bissell  v.  Kellogg,  60  Barb.  617),  is  to 
overrule  Gage  v.  Schmidt,  then,  by  the  authority  of  the 
former  case,  Aff  is,  as  the  grantee  of  Mrs.  Draut,  entitled  to 
the  relief  granted. 

For  the  purposes  of  this  case  it  is  enough  if  either  com- 
plainant is  entitled  to  the  relief  which  the  decree  gives. 

It  is  also  argued  that  Aflf  was  so  far  negligent  in  his  con- 
duct in  the  matter  of  the  notes  that  he  is  not  entitled  to 
any  equitable  relief.  And  in  this  behalf  Miller  v.  Larned, 
103  111.  562,  is  cited.  But  the  ground  upon  which  the  court 
refused  to  apply  the  doctrine  of  Olds  v.  Cummings,  aupra^ 
to  the  Miller  v.  Larned  case,  was  that  the  notes  there  in 
question  were  accommodation  paper,  and  the  court  necessa- 
rily held  that  the  rule  announced  in  Olds  v.  Cummings,  and 
repeatedly  thereafter  affirmed,  could  have  no  logical  appli- 
cation to  a  mortgage  given  merely  to  secure  accommodation 
paper. 

There  is  no  such  question  in  the  case  now  under  consid- 
eration. These  notes  were  not  accommodation  paper,  and 
were  not  upon  the  market  through  any  consent,  actual  or 
constructive,  of  the  mortgagor  or  her  grantee.  We  are  not 
prepared  to  hold  that  the  taking  of  the  notes  to  Schintz, 
who  was  the  trustee  in  the  trust  deed,  and  leaving  them 
with  him  for  the  purpose  of  cancellation  and  release  of  the 
trust  deed,  was  an  act  so  negligent  as  to  deprive  AflF  of  his 
equities  as  against  the  successor  in  trust,  who  took  the  notes 
from  the  trustee  and  for  a  consideration.  The  evidence  dis- 
closes that  Aff  did  make  repeated  eflforts  to  secure  the  notes 
and  other  papers  from  Schintz. 

We  are  of  opinion  that  the  decree  is  right,  and' it  is 
affirmed. 
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Aaron  B.  Head  r.  Bolla  H.  Davles. 

1.  Corporations  —  Remedies  of  Simple  Contract  Creditors,^ A, 
simple  contract  creditor  can  not  have  the  aid  of  a  court  of  equity  to 
collect  his  claim  against  a  foreign  corporation  until  he  has  first  exhausted 
his  remedy  at  law. 

2.  ^AXB,— 'Enforcement  of  EemedieB  Given  Creditors,— 'Vfhen  a  spe- 
cial remedy  is  given  creditors  of  a  corporation  against  its  stockholders, 
the  liability  can  not  be  enforced  in  a  foreign  State. 

Appeal,  from  an  interlocutory  order  appointing  a  receiver,  entered  by 
the  Circuit  Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1899.  Reversed. 
Opinion  filed  July  20, 1899. 

,  Statement, 

This  is  an  appeal  from  an  interlocutory  order  appointing 
a  receiver  for  the  Union  Trust  &  Security  Company. 

The  bill  of  complaint  filed  by  appellee  against  the  Union 
Trust  &  Security  Company  and  the  American  Contract 
Company,  both  West  Virginia  corporations,  and  appellant 
and  others,  as  directors  and  stockholders  of  the  former  com- 
pany, certain  other  parties  as  directors  and  officers  of  the 
latter  company,  and  the  Royal  Trust  Company  of  Chicago, 
presents  the  following  facts  : 

The  Union  Trust  &  Security  Company  issued  to  appellee 
its  contract  by  which  it  agreed,  in  consideration  of  ten 
annual  payments  of  $73.58  each,  to  pay  to  Hester  A.  Da  vies, 
her  legal  representatives  or  assigns,  $1,000;  the  contract 
might  be  terminated  by  sixty  days'  notice,  and  after  two 
annual  payments  the  cash  surrender  value  would  be  $100. 
Appellee  made  two  annual  payments  on  April  8,  1896,  and 
April  7,  1897,  respectively,  to  the  Union  Trust  &  Security 
Company,  though  the  latter  of  said  payments  is  in  another 
place  in  the  bill  averred  to  have  been  made  to  the  American 
Contract  Company.  On  February  7,  1898,  appellee  served 
notice  of  his  election  to  terminate  said  contract,  and  there- 
fore said  Union  Trust  &  Security  Company  is  indebted  to 
appellee  in  the  sum  of  $100. 
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On  July  14,  1896,  all  of  the  officers  of  the  Union  Trust 
&  Security  Company  resigned,  the  vacancies  thereby  created 
have  not  been  filled,  and  on  the  same  date  the  company 
gave  up  its  offices  and  appointed  the  American  Contract 
Company  its  trustee  to  wind  up  its  business.  April  1, 1898, 
the  American  Contract  Company  ceased  doing  business  and 
ceased  to  act  as  trustee  for  the  Union  Trust  &  Security  Com- 
pany. 

The  Union  Trust  &  Security  Company  is  indebted  in  the 
sum  of  $15,000,  and  its  assets  do  not  exceed  $7,000,  a  por- 
tion of  which  sum  consists  of  notes,  etc.,  in  the  possession 
of  the  Koyal  Trust  Company,  an  Illinois  corporation,  j)laced 
there  as  security  for  this  and  similar  contracts. 

A  large  amount  is  alleged  to  be  due  from  appellant  and 
others  for  unpaid  stock  subscriptions,  and  it  is  also  claimed 
that  they  received  499  shares  of  the  stock  of  the  American 
Contract  Company  in  consideration  of  the  transfer  to  that 
company  of  the  interests  of  the  Union  Trust  &  Security 
Company.  It  is  also  alleged  that  the  American  Contract 
Company  and  its  directors  received  a  large  amount  of  the 
property  ot  the  Union  Trust  &  Security  Company.  On 
April  29,  1898,  Charles  H.  Bradley  was  appointed  by  the 
Circuit  Court  of  Cook  County  receiver  of  said  American 
Contract  Company. 

The  bill  prays  for  discovery  in  regard  to  the  matters 
above  mentioned,  and  also  for  a  discovery  of  the  names  of 
the  other  stockholders  and  creditors  of  the  Union  Trust  & 
Security  Company,  and  that  appellant  and  the  other  stock- 
holders of  the  Union  Trust  &  Security  Company  be  re- 
quired to  pay  to  the  receiver  herein  the  unpaid  portion  of  the 
stock  subscriptions  and  the  value  of  the  said  499  shares  of 
the  American  Contract  Company's  stock,  and  that  a  receiver 
may  be  appointed  for  the  assets  of  the  Union  Trust  &  Secu- 
rity Company. 

To  this  bill  appellant,  and  certain  other  defendants,  filed 
a  demurrer. 

Upon  the  showing  made  by  the  bill,  and  on  notice  to  the 
Koyal  Trust  Com^^any,  the  court  appointed  Charles  H. 
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Bradley  receiver,  directing  him  to  collect  the  assets  of  said 
company,  and  to  hold  them  until  the  further  order  of  the 
court.  From  the  order  so  entered,  Aaron  B.  Mead,  who  was 
made  a  party  defendant  as  a  stockholder  and  director  of  the 
Union  Trust  &  Security  Company,  and  from  whom  it  is 
sought  by  the  bill  to  collect  the  unpaid  portion  of  his  sub- 
scription, prosecutes  this  appeal. 

Geo.  S.  Steebe,  attorney  for  appellant;  H.  W.  Wakelee, 
of  counsel.         ^ 

A  bill  of  this  character  can  not  be  maintained  against  a 
corporation  of  another  State.  Patterson  v.  Lynde,  112  111. 
196;  Young  v.  Farwell,  139  111.  326;  Tuttle  v.  National  Bank 
of  the  Republic,  161  111.  497. 

Complainant,  not  being  a  judgment  creditor,  has  no 
standing  in  a  court  of  equity.  Ladd  v.  Judson,  174  111.  344. 
See  also  Dewey  v.  Eckert,  62  111.  218;  Scripps  v.  King,  103 
111.  460;  Dormueil  v.  Ward,  108  111.  216;  Gore  v.  Kramer, 
117  111.  176;  Detroit,  etc..  Rolling  Mills  v.  Ledwidge,  162 
111.  305;  Austin  v.  Bruner,  169  111.  178. 

Frank  Lynch,  attorney  for  appellee,  contended  that  a 
receiver  of  a  foreign  corporation  may  be  appointed  in  a 
State  to  preserve  the  property  and  eflfects  of  a  foreign  cor- 
poration for  the  benefit  of  creditors  and  shareholders.  8  Am. 
&  Eng.  Ency.  of  Law,  408.  See  also  High  on  Receivers 
(Ed.  3),  Sec.  306. 

A  court  of  equity  will  assume  jurisdiction  for  the  pur- 
pose of  administering  a  trust  fund.  Story's  Eq.  Juris. 
(Ed.  12),  Sec.  975a;  Atlas  National  Bank  v.  More,  152  111. 
541;  Beach  et  al.  v.  Miller,  130  111.  170. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

But  one  of  the  questions  presented  upon  this  appeal  need 
be  considered,  viz.:  the  right  of  the  complainant,  as  a  simple 
contract  creditor,  to  maintain  the  suit. 

The  bill  of  complaint  proceeds  under  section  25  of  the 
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incorporation  act.  It  alleges  in  effect  that  the  Union  Trust 
&  Security  Company,  a  West  Virginia  corporation,  has 
ceased  doing  business,  leaving  debts  unpaid,  and  that  com- 
plainant is  a  creditor  for  the  amount  of  one  hundred  dollars, 
due  upon  contract.  It  prays  for  discovery  of  assets  of  the 
Union  Trust  &  Security  Company,  and  for  discovery  of  its 
stock  subscribers  and  the  amounts  due  to  the  corporation 
upon  such  stock  subscriptions,  and  prays  that  the  liability 
of  appellant  and  other  stock  subscribers  may  be  enforced, 
and  the  amount  due  from  them  in  this  behalf  be  paid  to  a 
receiver  to  be  appointed,  etc. 

There  are.no  allegations  in  the  bill  which  would  sustain 
it  upon  any  other  theory  than  under  the  provisions  of  sec- 
tion 25  of  the  incorporation  act.  We  have,  then,  only  to 
inquire  if  it  can  be  maintained  under  that  act. 

The  complainant  is  a  simple  contract  creditor.  The  corpo- 
ration in  question  is  a  foreign  corporation,  organized  under 
the  laws  of  the  State  of  West  Virginia-  Two  remedies  are 
in  effect  provided  by  section  25.  One  is  to  enforce  against 
stockholders  their  liability  for  unpaid  stock.  The  other  is 
to  wind  up  and  dissolve  the  corporation.  Chicago  Steel 
Works  V.  111.  Steel  Co.,  153  111.  9. 

The  provision  for  the  appointment  of  a  receiver  and  the 
reaching  and  distributing  of  assets  is  ancillary  to  the  main 
purpose  of  the  act,  which  is  to  enable  the  creditor  to  reach 
the  amounts  due  from  stock  subscribers  to  the  corporation. 
In  the  decision  of  the  case  above  cited,  the  Supreme  Court 
said: 

"  The  chief  object  of  the  suits  in  equity,  authorized  by 
section  25  of  the  corporation  act,  is  to  reach  the  liability 
of  the  stockholders  after  the  exhaustion  of  the  assets  of 
the  corporation.  The  collection  and  disposition  of  those 
assets  through  the  medium  of  a  receivership  must  necessa- 
rily precede  the  final  determination  of  the  liability  of  the 
stockholders.  The  suits  are  authorized  to  be  brought 
against  the  stockholders  '  by  joining  the  corporation  in  such 
suit.'  The  joining  of  the  corporation  is  preliminary  and 
subsidiary  to  reaching  the  liability  of  the  stockholders." 

Unless  a  suit  proceed  for  the  remedy  which  it  is  the  pur- 
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pose  of  the  act  to  provide,  it  can  not  be  maintained  as  a  suit 
brought  under  this  act.     Cohn  v.  Waters,  83  111.  App,  387. 

If  it  should  be  held  that  a  creditor  who  had  not  exhausted 
his  remedies  at  law  could  proceed  under  this  section  for  the 
purpose  only  of  reaching  general  assets  and  distributing 
them  through  a  receiver  in  paj^ment  of  such  claims,  it 
would  amount  to  holding  that  the  requirement  that  a  cred- 
itor first  exhaust  his  remedies  at  law  before  proceeding  in 
equity  had  no  application  to  the  case  of  a  corporation 
which  had  ceased  doing  business,  leaving  debts  unpaid.  The 
statute  has  not  as  yet  received  any  such  construction  by 
our  Supreme  Court,  and  we  are  not  willing  to  so  construe 
it.  In  view  of  the  language  above  cited,  w^e  are  unable  to 
see  how  the  purpo.se  of  the  act  can  be  so  interpreted. 

In  the  case  under  consideration  no  relief  could  be  had 
under  the  allegations  of  the  bill  of  complaint  in  respect  to 
either  of  the  two  remedies  afforded  by  the  act,  i.  e.,  the 
court  could  not  wind  up  the  affairs  of  this  foreign  corpora- 
tion for  the  purpose  of  decreeing  its  dissolution^  neither 
could  it  enforce  whatever  liability  there  may  be  of  the  sub- 
scribers to  the  capital  stock  under  the  laws  of  the  State  of 
West  Virginia.  Patterson  v.  Lynde,  112  111.  196;  Young  v. 
Farwell,  139  111.326;  Fowler  v.  Lamson,  146  111.472;  Tuttle 
V.  Nat.  Bank,  161  111.  497. 

In  Fowler  v.  Lamson,  supra,  a  judgment  creditor,  who 
had  obtained  judgment  against  a  Kansas  corporation  in  Illi- 
nois, sought  to  reach  the  individual  liability  of  stockholders 
of  that  corporation,  and  to  enforce  the  liability  which  was 
imposed  upon  them  by  the  laws  of  Kansas.  In  that  case 
the  Supreme  Court  said  : 

"  There  is  also  the  further  insuperable  objection  to  this 

f)roceeding,  that  it  is  an  attempt  to  enforce  the  individual 
iability  of  the  defendants  in  a  jurisdiction  other  than  that 
in  which  the  corporation  exists,  ihe  rule  being  that  when 
a  special  remedy  is  given  creditors  of  a  corporation  against 
its  stockholders,  the  liability  can  not  be  enn)rced  in  another 
State."  Citing  Christensen  v.  Eno,  106  N.  Y.  97,  and  Nim- 
ick  V.  Mingo  Iron  Works  Co.,  25  W.  Va.  184.  **     . 

Tuttle  V.  Nat.  Bank,  supra^  was  an  action  at  law  to  re- 
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cover  against  a  stockholder  of  a  Kansas  corporation  and 
upon  the  ground  of  the  liability  created  by  the  laws  of 
Kansas.     The  Supreme  Court  said  in  that  case : 

"  The  important  question  to  be  here  determined  is  whether 
the  courts  of  this  State  will,  in  any  form,  take  jurisdiction 
of  a  question  arising  as  to  the  respective  relations  of  cred- 
itors and  stockholders  of  a  corporation  of  another  State, 
where  a  special  remedy  is  provided  by  statute,  before  there 
is  a  determination  by  the  courts  of  such  State  of  the  just 
proportion  of  corporate  indebtedness  to  be  borne  by  solv- 
ent stockholders  of  such  corporation.  No  decree  of  the 
courts  of  this  State  could  result  in  taking  an  account  and 
dissolving  a  corporation  of  another  State.  It  is  for  the 
courts  of  that  State  to  enter  a  decree  stating  the  account, 
winding  up  the  affairs  of  the  corporation,  and  determining 
the  relations  of  the  stockholders,  creditors  and  corporation 
to  each  other." 

It  would  seem  clear  that  the  provisions  of  section  25  in 
question  can  not  be  made  to  apply  to  a  corporation  organ- 
ized under  the  laws  of  another  State;  and  in  Wincock  v. 
Turpin,  96  111.  135,  it  was  held  that  this  section  did  not 
apply  even  to  an  Illinois  corporation  which  was  organized 
under  a  special  charter  and  not  under  the  general  corpora- 
tion law. 

We  are  unable  to  assent  to  the  contention  that  because 
this  foreign  corporation  transacted  business  in  Illinois, 
therefore  section  26  of  the  incorporation  act  operated  to 
make  its  stock  subscribers'  liability  the  same  as  is  imposed 
by  our  incorporation  act  upon  subscribers  to  capital  stock 
of  corporations  organized  under  that  act. 

This  bill  of  complaint,  therefore,  invokes  not  the  power 
conferred  by  section  25  of  the  incorporation  act,  but  rather 
the  general  chancery  powers  of  the  court.  The  complain- 
ant, a  simple  contract  creditor,  can  not  have  the  aid  of  a 
court  of  equity  to  collect  his  claim  against  the  corporation 
until  he  has  first  exhausted  his  remedy  at  law.  Nor  does 
the  difficulty  of  his  situation  in  relation  to  suing  the  corpo- 
ration here  change  the  rule.    Ladd  v.  Judson,  174  111.  344. 

We  see  no  force  in'  the  contention  that  Mead,  the  appel- 
lant, had  no  right  to  maintain  an  appeal  from  the  order. 
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He  is  a  party  to  the  suit,,  and  no  valid  reason  is  disclosed 
why  his  right  to  object  to  the  order  and  seek  its  reversal 
should  be  questioned. 
The  order  is  reversed. 


Women's   Catholic   Order   of  Foresters   v.   Margaret 

Condon  et  al« 

1.  Mandamus — Requisites  of  the  Petition.^In  proceedings  for  man- 
damus the  petition  must  set  forth  distinctly  all  the  material  facts  on 
which  the  relator  relies,  so  that  the  same  may  be  traversed  or  admitted, 
and  must  show  a  clear  right  on  his  part  to  have  the  act  performed,  and 
set  forth  every  material  fact  showing  that  it  is  the  duty  of  the  person 
sought  to  be  coerced,  to  perform  the  act  in  question. 

2.  Same — Demand,  When  Necessary, — When  the  right  sought  to  be 
enforced  is  a  private  right  and  the  duty  to  be  performed  is  not  a  public 
duty,  a  demand  should  be  made  before  mandamus  will  issue. 

Mandamus. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1899.  Reversed  and  remanded.  Opinion  filed  July  20, 
1899. 

John  D.  Casey,  attorney  for  appellant;  Charles  B.  Ober- 
MEYER,  of  counsel. 

The  relator  must  show  a  clear,  undoubted  right  to  the 
writ  or  it  will  not  be  awarded.  People  v.  Davis,  93  111. 
133;  Dement  v.  Kokker,  126  111.  174;  People  v.  Crotty,  93 
HI.  180;  People  v.  Town  of  Oldtown,  8S  111.  202;  People  v. 
Glann,  70  111.  232. 

A  writ  of  mandamus  will  be  awarded  only  in  a  case 
where  the  party  applying  for  it  shows  a  clear  right  to  have 
the  defendants  do  the  thing  which  he  is  sought  to  be  com- 
pelled by  mandamus  to  do.  The  petition  must  show  upon 
its  face  a  clear  right  to  the  relief  demanded,  and  every 
material  fact  on  which  the  petition  relies  must  be  distinctly 
set  forth.    Lavalle  v.  Soucy,  96  111.  468. 

It  is  an  imperative  rule  where  the  action  sought  is  not  a 
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matter  of  statutory  right,  that  previous  to  making  applica- 
tion for  a  writ  to  command  the  performance  of  such  act, 
an  express  and  distinct  demand  or  request  to  perform  it 
must  have  been  made  by  the  relator  or  prosecutor  upon  the 
defendant,  and  that  it  must  appear  that  he  refused  to  com- 
ply with  such  demand.  Ency.  Pleading  and  Practice,  Vol. 
13,  p.  617;  Moses  on  Mandamus,  202,  206,  208. 

A  demand  and  refusal  are  held  necessary  to  relief  by 
mandamus  and  the  demand  must  be  express  and  distinct, 
and  express  the  precise  thing  which  is  required.  Macoupin 
County  V.  People,  58  III.  192;  People  ex  rel.  v.  Village  of 
Hyde  Park,  117  111.  462;  People  v.  Mount  Morris,  137  III 
576;  People  v.  Board  of  Education,  127  111.  613. 

A  failure  to  make  a  demand  will  render  the  application 
demurrable.  Ency.  Pleading  and  Practice,  Vol.  13,  p.  625; 
Lake  Erie,  etc.,  R.  Co.  v.  State,  139  Ind.  158. 

The  petition  should  show  a  demand  upon  the  defendants 
and  a  refusal  by  them  to  do  the  things  they  are  sought 
to  be  compellefl  to  do.  Lavalle  v.  Soucy,  96  111.  467;  Home 
V.  Comrs.  of  Cumberland  Co.,  29  S.  E.  Rep.  (N.  C.)  p.  581. 

Cannon  &  Poage,  attorneys  for  appellees. 

A  member  of  a  mutual  benefit  society  has  a  right  to 
demand  a  substantial  compliance  with  its  rules  governing  its 
proceedings  in  expulsion.  A  society  has  no  right  to  expel 
a  member  merely  because  he  does  not  appear,  and  without 
proving  the  charge  against  him.  Even  though  the  party 
charged  does  not  appear,  still  proof  of  his  offense  should  be 
required.     Strempel  v.  Rubing,  4  N.  T.  Sup.  534. 

It  is  sufficient  if  a  petition  for  a  writ  of  mandamus  states 
the  facts  on  which  the  claim  is  based  with  precision  suf- 
ficient to  express  the  right  of  one  and  the  duty  of  the  other 
in  such  a  manner  that  the  ordinary  mind,  disregarding  the 
technicalities  of  pleading,  may  easily  apprehend  them. 
Certainty  to  a  common  intent  is  the  rule.  Central  District, 
etc..  Telephone  Co.  v.  Commonwealth,  114  Pa.  St.  592. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 
Appellees,  members  of   Agnew  Court,  No.  107,  of  the 
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Women's  Catholic  Order  of  Foresters,  brought  mandamus 
against  appellant,  a  fraternal  beneficiary  society  organized 
under  the  laws  of  Illinois,  and  two  officers  of  appellant, 
asking  that  the  writ  of  mandamus  issue  requiring  appellant 
and  its  said  officers  to  restore  appellees  to  all  rights  as  mem- 
bers of  said  order,  and  to  reinstate  said  Agnew  Court  to  its 
place  as  a  subordinate  court  of  said  order,  and  to  expunge 
all  reference  to  its  suspension  from  the  records  of  said  order. 
A  demurrer  to  the  petition  was  overruled,  and  the  defend- 
ants having  elected  to  stand  by  the  demurrer,  judgment  was 
entered  in  favor  of  appellees  and  the  writ  of  mandamus 
awarded  as  prayed,  from  which  this  appeal  is  taken. 

The  only  question  necessary  to  be  considered  is  as  to  the 
sufficiency  of  the  petition. 

In  proceedings  for  mandamus  the  petition  must  set  forth 
distinctly  all  the  material  facts  on  which  the  relator  relies, 
so  that  the  same  may  be  traversed  or  admitted,  and  must 
show  a  clear  right  on  the  part  of  the  relator  to  have  the  act 
performed,  and  set  forth  every  material  fact,  showing  that 
it  is  the  duty  of  the  persons  sought  to  be  coerced  to  perform 
that  act.  Lavalle  v.  Soucy,  96  111.  467;  People  ex  rel.  v. 
Town  of  Mount  Morris,  145  111.  427-31,  and  cases  cited. 

The  petition,  under  our  practice,  takes  the  place  of  a 
declaration  in  ordinary  actions  at  law.  People  v.  Pavey, 
151  111.  105;  Dement  v.  Kokker,  126  111.  174-90. 

Tested  by  these  principles  the  petition  for  mandamus  in 
this  case  is  insufficient  to  sustain  the  judgment. 

The  petition  in  substance  shows  that  appellees  are  mem- 
bers, in  good  standing,  of  said  Agnew  Court,  but  whether 
they  are  all  the  members  is  not  shown;  that  the  appellant 
corporation  is  made  up  of  subordinate  courts,  among  which 
is  Agnew  Court,  which  exist  by  charters  issued  by  the  gov- 
erning body  or  executive  officers  of  appellant,  known  as  the 
High  Court;  that  appellant  issues  to  members  insurance 
certificates  in  amounts  of  $1,000  or  $2,000,  the  members 
being  required  to  pay  monthly  assessments  thereon,  but 
whether  insurance  certificates  were  issued  to  appellees  does 
not  appear,  though  it  is  alleged  they  have  paid  all  assess- 
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ments  levied  against  them  except  for  the  months  of  April, 
May  and  June,  1898,  which  they  have  tendered,  and  the 
assessments  were  refused  by  the  treasurer  of  appellant; 
appellees  have  been  suspended  from  membership  in  the 
order,  and  notice  of  suspension  was  given  to  Agnew  Court; 
that  the  reason  given  for  such  suspension  was  a  refusal  of 
Agnew  Court  to  hold  a  second  trial  of  appellee,  Margaret 
Condon,  its  chief  ranger,  for  an  alleged  offense  against  the 
constitution  and  by-laws  of  the  order;  that  said  Condon  was 
tried  once  on  said  charges  January  21,  1898,  and  acquitted, 
whereupon  the  person  making  said  charges  appealed  to  the 
High  (yourt  of  the  order,  which  appeal  was  in  violation  of  all 
forms  of  law  and  procedure,  and  without  right  or  authority 
an  order  was  issued  by  the  high  chief  ranger  of  appellant, 
commanding  Agnew  Court  to  try  said  charges  against  said 
Condon  a  second  time,  which  order  Agnew  Court,  its  offi- 
cers and  members,  refused  to  obey,  or  to  hold  a  second 
trial,  and  appellees  prayed  an  appeal  therefrom  to  the  High 
Court  of  appellant,  on  the  hearing  of  which  appeal  said 
High  Court  decided  that  Agnew  Court  should  remain  sus- 
pended until  it  complied  with  the  order  of  the  high  chief 
ranger  and  should  hold  a  second  trial  of  said  charges;  that 
appellees  then  prayed  an  appeal  from  the  decision  of  the 
High  Court  to  the  annual  session  of  appellant,  said  annual 
session  being  the  highest  legislative  and  judicial  authority 
of  appellant;  that  this  appeal  was  referred  by  the  annual 
session  to  the  committee  on  appeals,  but  that  said  committee 
did  not  try  the  appeal  upon  the  merits,  and  without  a  trial 
or  legal  hearing,  recommended  the  suspension  of  said  Agnew 
Court,  and  the  annual  session  adopted  such  recommendation 
and  suspended  Agnew  Court  and  all  its  members  from  said 
order;  that  appellees  were  not  notified  to  appear  before  any 
tribunal  to  defer^d  themselves  from  such  suspension,  and 
that  the  constitution  and  by-laws  of  appellant  have  not 
been  complied  with,  by  means  whereof  appellees  are  pre- 
vented from  exercising  their  rights  as  members. 

There  is  no  express  allegation  in  the  petition  that  appel- 
lees made  any  demand  upon  any  of  the  officers  of  appellant, 
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or  of  the  officers  constituting  its  annual  session,  that  the 
suspension  of  appellees  or  of  Agnew  Court  be  set  aside  or 
vacated,  or  that  appellees  be  restored  to  their  rights  as  mem- 
bers, or  that  Agnew  Court  be  restored  to  its  place  as  a  sub- 
ordinate court  of  appellant.  The  right  of  appellees  here 
sought  to  be  enforced  being  a  private  right,  .and  the  duty, 
if  any,  of  appellant  not  being  a  public  one,  demand  should 
have  been  made  before  mandamus  will  lie.  People  v.  Hyde 
Park,  117  111.  462-8;  People  v.  Bd.  of  Education,  127  111- 
613-25;  People  v.  Mt.  Morris,  137  111.  576-9. 

The  fact  that  the  petition  fails  to  allege  that  appellees 
were  all  the  members  of  Agnew  Court  does  not  appear  to 
have  been  called  to  the  attention  of  the  trial  court,  and  the 
objection,  if  tenable  when  made  in  apt  time,  comes  too  late 
when  made  for  tbe  first  time  in  this  court. 

There  is  no  positive  allegation  in  the  petition  that  appel- 
lees have  any  property  or  other  interest  beyond  that  of 
membership  in  the  society,  the  benefits  of  which  do  not 
appear,  which  can  or  may  be  affected  by  the  order  of  sus- 
pension in  question.  Moreover,  the  allegations  of  the  peti- 
tion are  that  the  reason  given  for  the  order  of  suspension 
was  a  refusal  of  Agnew  Court  to  try  a  second  time  Marga- 
ret Condon  for  a  violation  bv  her  of  the  constitution  and 
by-laws  of  appellant,  and  that  this  order  was  made  on  an 
appeal  to  the  High  Court  by  the  person  making  charges 
airainst  her  from  the  order  of  Agnew  Court  on  the  first 
trial  by  which  she  was  acquitted  of  such  charges,  and  that 
this  appeal  was  in  violation  of  all  forms  of  law  and  proced- 
ure, and  without  right  or  authority.  But  the  petition  does 
not  set  out  the  constitution  or  by-laws,  nor  what  were  the 
proceedings  on  such  appeal,  and  we  are  unable  to  tell  but 
that  the  constitution  and  by-laws  authorized  the  appeal. 
The  petition  also  alleges  that  appell(5es'  appeal  from  the 
order  of  suspension  of  the  High  Court  to  the  annual  session 
of  appellant  was  not  tried  upon  the  merits,  and  that  they 
were  suspended  without  a  trial  or  legal  hearing;  that  appel- 
lees were  not  notified  to  appear  before  any  tribunal  to  defend 
themselves,  and  that  the  constitution  and  by-laws  of  appel- 
lant have  not  been  complied  with.      These  allegations, 
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except  that  there  was  not  a  trial,  are  mere  conclusions  of 
the  pleader.  The  allegation  that  the  appeal  was  not  tried 
upon  the  merits  implies  that  there  was  a  trial,  and  contra- 
dicts the  allegation  that  they  were  suspended  without  a 
trial.  Also  the  allegation  that  they  were  suspended  without 
a  legal  hearing  implies  that  there  was  a  hearing  of  the 
appeal.  If  there  was  a  trial  or  hearing,  then  before  we  can 
determine  whether  it  was  a  trial  upon  the  merits  or  not,  or 
whether  or  not  it  was  a  legal  hearing,  we  should  have  before 
us  allegations  as  to  what  were  the  proceedings,  what,  if  any, 
evidence  was  heard,  and  what  was  the  basis  for  the  decision 
of  the  annual  session.  The  allegations  that  appellees  were 
not  notified,  and  that  the  constitution  and  bv-laws  of 
appellant  have  not  been  complied  with,  are  not  conclusive. 
Unless  the  constitution  and  by-laws  of  appellant  were 
set  out,  and  the  proceedings  upon  the  appeal,  no  court  can 
tell  whether  there  was  a  compliance  with  the  constitu- 
tion and  by-laws  or  not,  in  the  proceedings  of  the  annual 
session,  and  in  the  absence  of  the  constitution  and  by-laws 
the  court  can  not  determine  whether  appellees  were  enti- 
tled to  be  notified  of  the  hearing  on  their  appeal.  It 
may  be  that  the  by-laws  provide  for  the  holding  of  the 
annual  session  at  a  particular  time  and  place,  and  for  the 
hearing  of  such  an  appeal  as  appellees'  at  that  particular 
time  and  place,  in  which  case  there  could  be  no  necessity 
for  notice.  And  also  the  by-laws  might  require  that  appel- 
lees should  take  notice  of  the  particular  time  of  the  hearing 
of  their  appeal  when  the  annual  session  should  be  held,  and 
that  they  should  follow  their  appeal,  just  as  an  appellant  is 
bound  to  follow  his  appeal  in  this  court. 

In  all  these  respects  we  consider  the  petition  insufficient, 
in  that  it  fails  to  show  the  material  facts  on  which  appel- 
lees rely,  or  that  they  h^ve  a  clear  right  to  be  restored  to 
membership,  or  that  appellant  is  in  duty  bound  to  restore 
them. 

In  People  v.  Columbia  Club,  20  K  Y.  Civ.  Pr.  Rep.,  319, 
it  was  alleged  that  relator  had  been  unjustly,  and  in  viola- 
tion of  the  law  and  of  the  constitution  and  by-laws  of  the 
society,  expelled  from  it;  but  the  allegation  was  held  insuf- 
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ficient,  and  that  there  should  have  been  shown  what  pro- 
vision of  the  constitution  and  by-laws  had  been  viohited, 
and  wherein  the  expulsion  was  illegal.  To  the  same  effect 
in  principle  is  People  v.  Bricklayers'  Union,  20  N.  Y.  App. 
Div.  Rep.  8.  In  People  v.  Women's  Catholic  Order  of 
Foresters,  162  111.  78-80,  the  Supreme  Court  say.  in  speak- 
ing of  the  rights  of  a  member  in  this  same  appellant  order, 
"  By  uniting  with  a  voluntary  organization,  such  as  these 
benefit  societies  are  held  to  be,  the  member  agrees  to  be 
bound  by  its  constitution,  by-laws  and  rules.  Among  the 
provisions  which  he  thus  impliedly  binds  himself  to  abide 
by  are  those  which  relate  to  expulsion;"  and  held  that  when 
a  member  failed  to  take  an  appeal  from  an  order  of  expul- 
sion to  the  next  annual  session,  which  she  had  the  right  to 
do  under  the  laws  of  the  order,  she  was  not  entitled  to  a 
mandamus  to  restore  her  to  membership.  In  the  same 
case  it  was  further  said:  "Courts  are  always  reluctant 
to  interfere  with  the  disciplinary  powers  of  voluntary 
organizations,  whether  incorporated  or  unincor|)orated 
(citing  cases).  Such  interference  will  never  be  justified 
unless  the  exercise  of  the  power  has  been  without  jurisdic- 
tion or  marked  by  gross  injustice  and  unfairness."  We  are 
unable  to  tell  from  the  allegations  of  the  petition  in  this 
case,  but  there  was  jurisdiction  to  make  the  order  of  suspen- 
sion, or  that  any  injustice  was  done  or  unfairness  shown  to 
appellees,  and  as  they  are  bound  to  obey  the  constitution 
and  by-laws  when  not  in  violation  of  the  law  of  the  land, 
and  have  not  shown  by  facts  alleged  in  their  petition  but 
that  the  order  of  suspension  was  made  in  strict  conformity 
to  a  valid  and  legal  constitution  and  by-laws,  they  do  not 
show  a  right  to  mandamus. 

The  point  that  the  petition  is  not  properly  verified,  is  not, 
in  our  opinion,  well  taken.  The  2tfl5davit  to  the  petition  is 
sufficient  in  form,  and  there  is  nothing  in  the  abstract  to 
show  that  J.  H.  Poage,  notary  public,  who  attached  his 
jurat  to  the  affidavit,  is  the  same  Poage  as  one  of  appellees' 
attorncj^s. 

Other  questions  presented  need  not  be  considered.  The 
judgment  is  reversed  and  the  cause  remanded. 
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1.  Pleadino — Pleas  Puis  Darrien  Continuance, — In  pleading  a  plea 
puis  darrien  continuance^  the  pleader  waives  all  other  pleas  by  him  pre- 
viously pleaded  and  confesses  the  cause  of  action  except  as  to  the  matter 
contested  by  his  plea  puis. 

2.  Sx^E— Sufficiency  of  the  Plea, — A  plea  puis  darrien  continuance, 
of  the  recovery  of  a  judgment  since  the  last  continuance  in  another 
action,  does  not  present  a  defense  if  it  fails  to  allege  that  the  former 
judgment  was  the  result  of  a  trial  upon  the  merits,  jind  that  the  time  the 
plea  was  filed  the  judgment  was  not  appealed  from,  reversed  or  vacated, 
but  remained  in  full  force  and  effect. 

8.  Parties — Waiver  of  the  Right  to  Assign  Error,— A  party  by  tak- 
ing leave  to  amend  his  plea  after  demurrer  thereto  is  sustained  by  the 
court,  waives  his  right  to  assign  error  on  the  court^s  ruling  upon  the 
demurrer. 

4.  Sams —  What  is  Not  Reversible  Error. — There  is  no  reversible  error 
in  denying  a  cross-motion  of  a  defendant  for  leave  to  add  a  proper  veri- 
fication to  his  plea  where  the  plea  is  bad  for  other  reasons  and  presents  no 
defense  to  the  action. 

5.  S\MZ-~Motioiis  in  Arrest  of  Judgment. — A  motion  in  arrest  of 
judgment  should  not  be  entertained  when  it  raises  the  same  questions 
as  were  properly  before  the  court  on  demui'rer  to  the  declaration  where 
the  defects  are  not  substantial  and  are  such  as  could  be  aided  by  the 
verdict. 

6.  Interest— TF/ien  Allowable  on  Balances  Due  from  Agents. — 
Where  the  report  of  an  agent  shows  a  balance  in  his  hands,  which  he 
neglects  to  pay  over  on  demand,  the  principal  is  entitled  to  interest  on 
such  balance. 

Debt  on  a  Bond.— Trial  in  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Payne,  Judge,  presiding.  Verdict  and  judgment 
for  plaintiff;  appeal  by  defendants.  Heard  in  this  court  at  the  March 
term,  1899.     Affirmed.    Opinion  filed  July  20,  1899. 

Statement. — January  18,  1892,  one  Frank  Laster  was 
appointed  agent  for  appellee,  a  corporation,  and  on  that 
day  they  entered  into  a  contract  by  which  Laster,  for  a  sal- 
ary a^rreed  to  be  paid  him,  and  other  considerations,  ao^reed 
to  act  as  agent  for  appellee  in  certain  territory  specified, 
from  the  1st  day  of  January,  1892,  "  for  the  sale  and  deliv- 
ery of  appellee's  harvesting  machines,  wire  and  extras,  for 
the  appointing  of  sub-agents,  for  the  collecting  of  money 
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on  notes  and  accounts  belonging  to  said  company  and  to 
the  late  firms  of  C.  H.  &  L.  J.  McCormick  and  C.  H.  Mc- 
Cormick  &  Bro.,  and  for  the  performance  of  any  other 
duties  which  may  be  intrusted  to  him  by  virtue  of  the  said 
agency — all  of  said  duties  to  be  performed  by  the  said  Laster 
as  he  may  be  directed  from  time  to  time  by  letter  or  printed 
instructions." 

On  the  reverse  side  of  the  sheet  of  paper  on  which  said 
contract  was  written  said  Laster,  as  principal,  and  appellant 
and  others  as  sureties,  under  date  of  May  19, 1892,  made 
their  bond  in  writing,  under  seal,  in  the  penal  sum  of 
$10,000,  to  appellee  as  obligee,  the  condition  of  which  is  as 
follows : 

"  Whereas,  the  said  Frank  Laster,  on  the  18th  day  of 
January,  A.  D.  1892,  entered  the  service  of  the  said  McCor- 
mick Harvesting  Machine  Company,  as  agent  for  them,  as 
shown  in  a  contract  of  appointment  and  conditions  hereto 
annexed. 

Now,  therefore,  if  the  said  Frank  Laster  shall  well  and 
faithfully  discharge  all  his  duties  pertaining  to  the  said 
service,  as  he  may  be  instructed  from  time  to  time  by  the 
saitl  McCormick  Harvesting  Machine  Company,  so  long  as 
ho  shall  continue  in  their  service,  whether  under  the  con- 
tract this  day  made  with  them,  or  any  subsequent  contract, 
and  shall  remit  to  them  promptly  as  they  may  direct,  all 
money  collected  or  received  by  him,  by  virtue  of  said  serv- 
ice, and  shall,  whenever  thereunto  required,  make  and  give 
a  just  and  true  account  of  all  moneys,  property  and  other 
things  which  shall  have  come  into  his  possession,  custody 
or  charge  by  virtue  of  said  contract  hereto  annexed,  and 
made  a  part  hereof,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect.  It  being  hereby 
understood  and  agreed  that  all  liability  of  every  kind  and 
description,  as  to  sureties  on  this  bond,  shall  cease  and  be  of 
no  effect  after  January  1st,  1893." 

Pursuant  to  said  contract  said  Laster  acted  as  agent  of 
appellee  from  January  1,  1892,  to  January  1,  1893,  and 
afterward. 

September  30, 1896,  appellee  brought  its  action  in  debt, 
against  appellant,  declaring  upon  said  bond,  and  assigning 
certain  breaches  thereof,  to  which  appellant  demurred.   The 


First  Distkict — March  Term,  1899.       673 

Miller  v.  McCk>rmick  Harvesting  Machine  Ck>. 

demurrer  was  confessed  and  the  declaration  amended,  by 
which  the  breaches  assigned  were  as  follows : 

"Yet  the  plaintiff  says  that  the  said  Frank  Laster  did 
not  well  and  faithfully  discharge  all  his  duties  pertaining 
to  the  said  service,  and  did  not  remit  to  the  plaintiff  as 
directed  all  money  collected  or  received  by  him  by  virtue  of 
said  service,  and  did  not  when  recjuired  make  and  give  a 
just  and  true  account  of  all  moneys,  property  and  other 
thiuj^s  which  cama  into  his  possession  and  charge  by  virtue 
of  his  said  agency. 

"  And  for  assigning  a  breach  of  the  said  conditions  the 
plaintiff  says  that  after  said  Laster  entered  upon  the  duties 
of  his  said  agency  and  after  the  making  of  said  contract  and 
after  January  1,  1S92,  divers  large  sums  of  money  belong- 
ing to  plaintiff  came  into  the  hands  of  said  Laster  by  virtue 
of  said  agency,  amounting  to  $10,000.  Yet  said  Laster  then 
and  there  converted  and  disposed  of  the  money  so  collected 
to  his  own  use,  and  has  neglected  and  refused  to  pay  over 
to  the  plaintiff  said  money  so  collected,  or  any  part  thereof, 
and  on  the  day  last  aforesaid  said  Laster  was  then  and  there 
requested  to  pay  over  the  same  to  plaintiff." 

To  the  declaration  as  amended  appellant  first  demurred, 
but  the  demurrer  was  overruled.  He  then  interposed  six 
pleas,  the  second  of  which  was  non  est  factum.  To  these 
pleas,  except  the  second,  appellee  interposed  a  general  and 
special  demurrer  and  took  issue  upon  the  second  plea.  May 
28, 1898,  this  demurrer  was  sustained  and  leave  given  to 
appellant  to  file  an  amended  third  plea  and  additional  pleas. 

June  24:,  1898,  appellant  filed  two  pleas;  one  a  plea  puis 
durrien  continuance,  and  the  other  an  additional  plea,  that 
he  had  kept  and  performed  all  and  singular  the  terms,  con- 
ditions and  agreements  in  said  bond,  according  to  the  true 
intent  and  meaning  thereof.  To  these  two  pleas  appellant 
filed  a  general  and  special  demurrer,  which  was  sustained  as 
to  the  Y>leeipuis  on  October  20,  189S,  but  the  record  shows 
no  disposition  of  the  demurrer  as  to  the  additional  plea. 
Appellant  took  leave  to  amend  the  plea  jniis  within  five 
days,  but  made  no  amendment. 

Thereafter  on  October  31,  1898,  appellee  moved  for  final 
judgment  in  the  cause,  but  before  a  disposition  was  made  of 
this  motion,  appellant,  on  November  3,  1898,  entered  two 
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cross-motions,  the  first  for  leave  to  withdraw  the  plea  puisy 
which  was  overruled,  and  second  for  leave  to  amend  said 
plea  by  adding  thereto  a  proper  verification,  which  was  also 
overruled. 

The  plea  puis  is  abstracted  by  appellant,  as  follows 
(omitting  the  formal  commencement  and  conclusion) : 

*'  That  the  plaintiff  ought  not  further  to  maintain  its 
aforesaid  action  thereof  against  him  because  that  since  the 
last  continuance  of  this  cause,  to  wit :  since  the  first  day  of 
February,  1S98,  from  which  day  this  cause  was  last  con- 
tinued, to  wit:  on  the  llth  day  of  March,  1898,  at  the 
county  of  Hamilton  and  State  of  Illinois,  in  a  cause  of 
action  then  pending  in  the  Circuit  Court  of  said  Hamilton 
County,  wherein  the  plaintiff  in  this  cause,  the  McCormick 
Harvesting  Machine  Company,  was  plaintiff,  and  Frank 
Laster,  John  T.  Barnett,  William  J.  Rice,  J.  S.  Wycaugh 
and  D.  F.  Sandusky  were  defendants,  which  action  was  lor 
the  same  cause  of  action  set  forth  in  the  declaration  herein, 
judgment  was  duly  given  and  entered,  on  the  verdict  of  a 
jury  duly  impaneled  to  try  the  issues  in  said  cause,  against 
the  plaintiff  and  for  the  defendants  for  the  costs  of  suit. 

''  And  the  defendant  says :  That  the  said  cause  of  action 
so  pending  in  said  Circuit  Court  of  Hamilton  County  in 
which  said  judgment  was  so  rendered,  was  a  cause  of  action 
brought  upon  a  bond  to  secure  the  performance  of  the  same 
duties  and  obligations,  by  the  same  principal  party  in  said 
bond,  given  to  the  same  plaintiff  for  the  same  period  of 
time  and  upon  the  same  issues  as  is  charged  in  the  declara- 
tion in  this  cause." 

After  overruling  said  cross-motions  the  court  proceeded  to 
the  hearing  of  evidence  for  the  assessment  of  damages,  and 
assessed  the  damages  of  appellee  at  $1,971.27,  whereupon 
appellant  interposed  a  motion  for  a  new  trial,  which  was 
overruled,  and  also  a  motion  in  arrest  of  judgment,  which 
was  also  overruled,  and  the  court  rendered  judgment  in 
favor  of  appellee  and  against  appellant  for  $10,000  debt, 
and  damages  $1,971.27.  From  this  judgment  this  appeal  is 
taken. 

James  McCartney,  attorney  for  appellant. 
The  defendant's  plea  puis  darrien  continuance  was  a 
good  plea  and  the  demurrer  should  have  been  overruled. 
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Brandt  on  Suretyship,  Sec.  145;  Ames  v.  Maclay,  14  Iowa, 
281;  McChesney  v.  Bell,  59  111.  App.  84;  Boynton  v.  Phelps, 
52  111.  210;  Trotter  v.  Strong,  63  111.  272;  Davis  v.  People, 
1  Gilm.  409. 

John  C.  Edwards,  attorney  for  appellee;  William  T. 
Underwood,  of  counsel. 

The  plea  puis  waives  all  other  pleas  and  issues  in  the 
case.  Mount  v.  Scholes,  120  111.  394;  East  St.  Louis  v. 
Kenshaw,  153  IlL  491;  Angus  v.  T.  &  S.  Bank,  170  111. 
298;  Straight  v.  Hanchett,  23  111.  App.  584. 

Interest  at  the  rate  of  five  per  cent  upon  the  amount 
found  to  be  due  when  the  account  was  stated  is  properly 
included  as  a  part  of  the  judgment.  Section  2,  Chap.  74, 
R.  S.;  Clark  v.  Dutton,  69  111.  521;. Ditch  v.  Volhardt,  82 
III.  134;  Sutphen  v.  Cushman,  35  111.  186;  Casey  v.  Carver, 
42  111.  225;  Underhill  v.  Gaflf,  48  111.  198;  Hartshorn  v. 
Byrne,  147  111.  418;  Dick  Co.  v.  Sherwood  Letter  File  Co., 
157  111.  325. 

Mr.  Justice  Windes,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

Appellant,  by  pleading  the  "^Iq^l  puis  darrien  continuance^ 
waived  all  his  other  pleas  and  confessed  appellee's  cause  of 
action,  except  as  to  the  matter  contested  by  the  plea  jtmi*. 

In  Angus  v.  Trust  &  Savings  Bank,  170  111.  298,  the 
court  say : 

*'The  additional  plea  filed  January  27,  1896,  being  a 
plea  p^iis  darrien  continuance^  waivea  all  previous  pleas, 
aud  confessed  the  matter  in  dispute  between  the  par- 
ties. The  general  rule  is  that  a  plea  puis  darrien  con- 
tinuance supersedes  all  other  pleas  and  defenses  in  the 
cause;  and  oy  operation  of  law  the  previous  pleas  are 
stricken  from  the  record,  and  the  cause  of  action  is  admitted 
to  the  same  extent  as  if  no  other  defense  had  been  urged 
than  that  contained  in  this  plea.  Everything  is  confessed 
except  the  matter  contested  by  the  plea/>ww.  City  of 
East  St.  Louis  v.  Renshaw,  153  111.  491,  and  cases  there 
cited." 

In  Lincoln  v.  Thrall,  26  Ver.  304,  the  defendant  pleaded 
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a  plesbpuis  and  at  the  same  time  the  general  issue.    The 
court  say : 

"  We  think  a  plea  of  this  description  is  in  legal  effect 
a  waiver  of  all  previous  pleas;  tne  cause  of  action  on 
the  record  stands  admitted  to  the  same  extent  as  it 
would  have  been  if  no  defense  had  been  urged  other  than 
that  set  up  in  the  pleajtmi*  darrien  contimuince;  and  the 
effect  of  such  a  plea  is  to  strike  from  the  record  by  opera- 
tion of  law  all  previous  pleas,  and  everything  stands  con- 
fessed except  the  special   matter  contested  by  the  plea." 

It  was  therefore  not  error  for  the  court  not  to  dispose  of 
the  plea  of  performance  filed  by  appellant  with  the  plea 
puia^  but  to  disregard  it.  See  also  Mount  v.  Choles,  120 
111.  394;  1  Chitty's  Fl.  (16th  Am.  Ed.),  690,  and  Eipley  v. 
Leverenz,  83  111,  A  pp.  603,  and  cases  there  cited. 

It  is  therefore  unnecessary  to  consider  the  sufficiency  of 
any  other  of  appellant's  pleas,  as  they  are  superseded  by 
the  plea^t^w,  and  the  cause  of  action  admitted  except  as  to 
the  matter  stated  in  this  plea. 

We  are  inclined  to  the  opinion  that  appellant,  by  taking 
leave  to  amend  his  plea  puis  after  demurrer  thereto  was 
sustained  by  the  court,  waived  any  right  to  assign  error  upon 
the  order  of  the  court  sustaining  the  demurrer  thereto. 
Foltz  v.  Hardin,  139  111.  405;  C.  &  A.  R.  R.  Co.  v.  Clausen, 
173  111.  100:   C.  &  A.  R.  R.  Co.  v.  Pearson,  71  111.  App.  622. 

We  have,  however,  thought  proper  to  consider  the  suffi- 
ciency of  this  plea.  In  our  opinion  it  is  bad  and  does  not 
present  a  defense,  because  it  fails  to  allege  that  the  judg- 
ment set  up  in  the  plea  was  between  the  same  parties,  or 
their  privies,  as  in  the  case  at  bar,  or  that  the  former 
judgment  was  the  result  of  a  trial  upon  the  merits,  or  that 
at  the  time  the  plea  was  filed  the  judgment  was  not  appealed 
from,  reversed  or  satisfied,  and  was  in  full  force  and  effect. 
Valandingham  v.  Ryan,  17  111.  25;  Leopold  v.  Chicago,  150 
111.573;  Wright  V.  Griffey,  147  111.496;  3  Chitty's  Pi.  1239; 
Brown  v.  Campbell,  110  Cal.  644;  Ha^rris  v.  Barnhart,  97 
Cal.  546;  Ellis  v.  Staples,  9  Humph.  (Tenn.)  238. 

The  appellant  having  confessed  the  appellee's  cause  of 
action,  with  the  exception  of  the  matters  set  up  in  the  plea 
puisy  and  that  plea  presenting  no  defense,  the  cross-motion 
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to  withdraw  the  plea  of  appellant  made  three  days  after 
appellee's  motion  for  final  judgment  was  properly  over- 
ruled. So  far  as  appears  from  this  record,  there  was  no 
showing  whatever  that  would  entitle  appellant  to  interpose 
any  defense  to  the  action  after  his  plea^t^i*  had  been  held 
to  be  bad  by  the  court. 

There  was  no  reversible  error  in  denying  the  cross- 
motion  of  appellant  for  leave  to  add  a  proper  verification 
to  the  plea  puii^  for  the  reason  that  the  plea  being  bad  no 
verification  thereof  could  aid  the  plea  so  that  it  would 
present  a  defense  to  the  action. 

The  appellant  then  being  before  the  court  confessing  the 
plaintiff's  cause  of  action,  it  only  remained  for  the  court  to 
determine  the  amount  of  damages  and  render  judgment. 
Ryan  v.  B.  &  O.  R.  R.  Co.,  60  111.  App.  612;  Mount  case, 
svjyra^  and  Ripley  case,  aiipra. 

The  appellant  claims  that  there  was  error  in  the  allow- 
ance of  interest  to  appellee  and  in  including  interest  in  the 
amount  of  damages  assessed.  Any  error  in  this  regard  is 
waived  by  failing  to  make  the  point  in  appellant's  motion 
for  hew  trial.  Besides,  the  evidence  shows  that  there  was 
a  balance  due  from  Laster,  according  to  his  own  statements, 
December  21,  1892.  It  was  proper  to  allow  interest  at  five 
per  cent  upon  this  balance,  which  was  done. 

We  are  of  opinion  that  appellant's  motion  in  arrest  of 
judgment  was  properly  overruled  for  two  reasons:  First, 
because  a  demurrer  to  the  amended  declaration  had  been 
overruled  and  appellant  thereafter  pleaded  to  the  declara- 
tion. A  motion  in  arrest  should  not,  therefore,  have  been 
entertained,  when  it  raised  the  same  questions  as  were 
properly  before  the  court  on  a  consideration  of  a  demurrer 
to  the  declaration,  the  defects  not  being  substantial  ones, 
and  being  such  as  could  be  aided  by  verdict.  The  ques- 
tions raised  on  appellant's  motion  in  arrest,  in  substance, 
were  as  to  the  sufficiency  of  the  declaration  generally, 
which,  of  course,  were  the  same  questions  raised  by  the 
demurrer  to  the  declaration.  Shreflier  v.  Nadelhoffer,  133 
HI.  536;  C.  &  A.  R.  R.  Co.  v.  Clausen,  173  111.  100. 

Second.    The  declaration  was  sufficient  to  sustain  the 
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judo^ment.  We  deem  it  unnecessary  to  consider  in  detail 
the  several  contentions  advanced  by  appellant  in  this  regard. 
The  bond  of  appellant  was  written  upon  the  reverse  side  of 
the  contract  between  Laster  and  appellee,  and  by  its  express 
words,  set  out  in  the  statement  preceding  this  opinion, 
makes  appellant  a  surety  for  the  faithful  performance  of  all 
his  duties  pertaining  to  his  service  of  appellee  from  the  1st 
day  of  January,  1892,  until  the  first  day  of  January,  1893. 
Among  these  duties  Laster  was  to  remit  to  appellee,  as 
directed,  all  money  collected  or  received  by  him  by  virtue 
of  his  said  service  under  said  contract.  The  declaration 
alleges  that  after  January  1,  1892,  and  prior  to  January 
1,  1893,  Laster  received  large  sums  of  money  belonging 
to  appellee,  which  came  to  his  hands  by  virtue  of  said 
agency,  amounting  to  $10,000,  which  he  converted  and  dis- 
posed of  to  his  own  use,  and  neglected  and  refused  to  pay 
over  the  same  to  appellee,  although  he  was  then  and  there 
requested  to  pay  over  the  same  to  appellee.  We  regard 
these  allegations  as  amply  sufficient  to  sustain  the  judg- 
ment. 
I  A  further  ])oint  is  made  that  the  evidence  is  insufficient 
to  support  the  judgment.  The  point  is  not  tenable.  In 
substance  it  appears  from  the  evidence  that  Laster  made  a 
statement  to  appellee  of  the  amount  of  money  remaining 
in  his  hands  as  its  agent  on  December  21,  1892,  which  was 
$8,724.17.  He  also  made  another  statement,  or  agent's 
report,  on  January  31,  1893,  which  included  the  business  of 
1S92  not  included  in  his  previous  report.  This  latter  report 
showed  a  balance  in  his  hands  of  $2,002.91  and  was  sufficient, 
in  the  absence  of  any  other  evidence,  to  justify  the  judgment. 
The  appellee,  however,  by  agreement  with  Laster,  caused 
to  be  made  an  itemized  statement  of  the  balance  due  from 
Laster  to  appellee,  which  appeared  to  be  $1,526.27.  This 
latter  amount,  with  interest  at  five  per  cent  per  annum  from 
January  1,  1893,  to  November  1,  1898,  was  the  amount  at 
which  the  damages  were  assessed,  and  the  proper  amount 
under  the  evidence. 

There   being  no  error  in  the  record  the  judgment  is 
affirmed. 
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1.  Pleadino — Contracts  Not  to  be  Varied  on  Parol  Evidence.^To 
admit  evidence  under  an  unverified  plea  of  the  general  issue,  in  an 
action  upon  a  guaranty  indorsed  on  a  promissory  note,  tending  to  show- 
that  the  liability  of  the  defendant  was  that  of  an  indorser  and  not  of  a 
guarantor,  is  equivalent  to  permitting  a  party  to  contradict  by  oral  testi- 
mony the  terms  of  the  written  contract  of  guaranty,  and  in  effect  to 
deny  its  execution. 

2.  FRAcmcK— Denying  the  Execution  of  the  Instrument  Sued  On. — 
A  defendant  is  not  permitted,  under  the  plea  of  the  general  issue  unveri- 
fied, to  deny  the  execution  of  the  instrument  sued  on. 

8.  Guaranty— *4n  Original  Contract,— A  guaranty  of  a  note  is  not 
a  collateral  contract,  but  is  an  original  undertaking,  and  the  guarantor 
is  an  original  promisor. 

4.  Same — Consideration, — When  a  contract  of  guaranty  is  placed 
upon  a  promissory  note  at  the  time  of  its  execution,  the  consideration 
for  the  note  is  the  consideration  for  the  guaranty,  and  no  further  con- 
sideration need  be  proved. 

Assumpsit,  on  a  contract  of  guaranty.  Trial  in  the  Superior  Court 
of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  error  by  defendant.  Heard  in  this  court 
at  the  March  term,  1899.    Affirmed.    Opinion  filed  July  20,  1899. 

Geo.  R.  Mitchell,  attorney  for  plaintiflf  in  error. 
Arnold  Heap,  attorney  for  defendant  in  error. 

Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  error  to  reverse  a  judgment  for  $6,856.51  in  favor 
of  defendant  and  against  plaintiff  in  error.  September  14, 
1895,  the  Davis-Cresswell  Manufacturing  Company  made 
three  promissory  notes  of  that  date,  payable  to  the  order  of 
the  L.  Wolff  Manufacturing  Company,  each  for  the  sum  of 
$1,813.90,  with  interest  at  the  rate  of  four  per  cent  per  annum 
until  paid,  the  notes  being  payable,  respectively,  in  six,  nine 
and  twelve  months  from  date.  Indorsed  on  each  note  was 
the  following: 

"  For  value  received,  I  hereby  guarantee  the  pavment  of 
the  within  note  at  maturity  or  at  any  time  thereafter,  with 
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interest  at  eight  per  cent  per  annum  until  paid,  and  a^ree  to 
pay  all  costs  and  expenses  paid  or  incurrea  in  collecting  the 
same.  John  Davis." 

It  would  appear  from  the  evidence  that  the  guaranty  was 
stamped  or  printed  on  the  notes. 

The  suit  was  assumpsit  on  this  guaranty.  The  declaration 
contained  a  special  count  and  the  common  counts.  In  the 
special  count  the  notes  are  properly  described  and  the  above 
guaranty  is  set  out  literally. 

Plaintiff  in  error  pleaded  the  general  issue  only,  unveri- 
fied. On  the  trial  plaintiff  in  error  offered  evidence  which 
he  claimed  tended  to  show  that  his  liability  was  that  of  an 
indorser  and^not  a  guarantor,  which  evidence  the  court 
excluded,  and  this  is  assigned  as  error.  To  have  admitted 
the  evidence  would  have  been  equivalent  to  permitting 
plaintitf  in  error  to  contradict  by  oral  testimony  the  terms 
of  the  written  guaranty,  and,  in  effect,  to  deny  its  execu- 
tion, which,  under  section  33  of  the  practice  act,  could  not 
be  done  in  the  absence  of  a  plea  denying  the  execution  ver- 
ified by  affidavit.  3  S.  &  C.'s  Stat.,  Ch.  110,  par.  34;  Martin 
V.  Culver,  87  111.  49;  Johnson  v.  Glover,  19  111.  App.  589. 

The  last  case  was  assumpsit  on  a  guaranty  and  the  court, 
Bailej^  J.,  delivering  the  opinion,  say: 

"  The  defendant's  plea  of  non-assumpsit  was  not  verified 
by  affidavit  nor  did  ne  file  his  affidavit  denying  the  execu- 
tion of  the  instrument  sued  on,  as  provided  by  the  thirt}'- 
third  section  of  the  practice  act,  ana  he  therefore  was  not 
at  liberty  to  deny  at  the  trial  the  execution  of  the  guaranty 
in  question.  Martin  v.  Culver,  87  111.  49.  As  against  him  its 
execution  must,  therefore,  be  regarded  as  being  conclusively 
established.  The  court,  however,  allowed  the  plaintiff  to 
give  evidence  tending  to  show  that  the  defendant  put  his 
signature  on  the  bacK  of  the  note  with  the  intention  of 
guaranteeing  it,  and  the  admission  of  such  evidence  is 
assigned  for  error.  We  are  inclined  to  the  opinion  that  the 
evidence  was  improperly  admitted,  as  there  was  no  issue  to 
which  it  was  responsive.  The  only  purpose  of  its  admis- 
sion was  to  prove  that  which  was  already  admitted  by  the 
pleadings,  viz.,  the  execution  of  the  guaranty.  But  we  are 
unable  to  perceive  how  the  defendant  was  at  all  prejudiced 
by  its  admission."    lb.  689. 
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Counsel  for  defendant  in  error  object  that  there  was  a 
material  alteration  of  the  notes,  in  that  the  notes  call  for 
four  per  cent  interest,  while  the  guaranty  is  for  eight  per 
cent.  The  vice  of  this  contention  is  in  assuming  that  the 
guaranty  is  part  of  the  note,  whereas  the  guaranty  is  not  a 
collateral  but  an  original  undertaking,  and  the  guarantor  an 
original  promisor.  Gridley  v.  Capen,  72  111.  11;  Eaton  v. 
Harth,  45  111.  App.  355,  360;  Johnson  v.  Glover,  19  lb. 
585,  588. 

It  is  objected  that  there  was  no  averment  or  proof  of 
consideration  for  the  guaranty,  that  there  was  a  variance 
between  the  declaration  and  the  evidence,  and  that  the 
court  erred  in  instructing  the  jury  to  find  the  issues  for 
defendant  in  error.  The  declaration  avers  that  the  guar- 
antv  was  written  when  the  notes  were  executed.  John  F. 
Wolflf  testified  that  the  guaranty  was  on  the  notes  when 
defendant  in  error  received  them.  The  name  of  Davis,  who 
was  not  a  party  to  the  notes,  being  on  the  back  of  the  notes 
in  the  hands  of  the  payee,  the  presumption  is  that  his  name 
was  put  there  at  the  time  of  the  execution  of  the  notes,  and 
in  such  case  the  consideration  for  the  note  is  the  considera- 
tion for  the  guaranty,  and  no  further  consideration  need  be 
proved.  Carroll  v.  Weld,  13  111.  682;  Gridley  v.  Capen,  72 
lb.  11;  Parkhurst  v.  Vail,  73  lb.  343;  Dillman  v.  Nadel- 
hoffer,  160  lb.  121;  Maher  v.  B.  &  L.  Ass'n,  79  111.  App.  231. 

The  objection  of  variance  is  based  on  a  hypothesis  stated 
by  counsel  for  plaintiff  in  error  in  his  argument,  that  in 
the  declaration,  as  originally  filed,  the  word  *'  note  "  was 
used  instead  of  notes,  and  the  date  of  the  note  mentionedx 
was  '*  September  14, 1898,"  instead  of  September  14,  1895. 
This  hypothesis  is  not  sustained  by  the  record.  The  only 
declaration  in  the  transcript  of  the  record  has  the  word 
"  notes,"  and  the  date  of  the  notes  mentioned  is  "  September 
14,  1895." 

The  court  instructed  the  jury  to  find  the  issues  for  the 
plaintiff,  and  to  assess  the  damages  at  $6,856.51,  which 
amount  was  not  in  excess  of  the  principal  sum  due  on  the 
notes,  and  interest  at  eight  per  cent  per  annum  till  date  of 
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verdict.  The  only  evidence  offered  by  plaintiff  in  error, 
except  such  as  was  properly  excluded,  was  a  letter  from 
himself  to  Joseph  Cresswell,  which  is  as  follows  : 

"  The  John  Davis  Co.,  Chicago,  Sept.  18,  1895. 
Joseph  Cbesswell,  Denver,  Colo. 

Deab  Sib:  Inclosed  please  find  the  Wolff  notes  in- 
dorsed by  me.  I  should  think  that  the  hose  people  and 
Wolff's  folks  were  very  lenient  to  settle  at  the  rate  of  four 

Eer  cent  per  annum.     The  weather  is  very  warm  'here  and 
as  been  lor  the  last  two  weeks. 

Yours  respectfully, 

John  Davis." 

This  letter  was  admitted  in  evidence  over  the  objection 
of  counsel  for  defendant  in  error,  and  shows  that  Davis' 
name  was  ofa  the  notes  before  they  were  delivered  to  de- 
fendant in  error  by  the  maker.  We  think  the  court  prop- 
erly instructed  the  jury  to  find  for  the  plaintiff.  The 
judgment  will  be  aflSrmed. 


S.  A.  Taylor  v.  Mary  L.  Taylor. 

1.  Sepabate  Maintenance— TFTio  is  Entitled.^A  married  woman 
who,  without  any  fault  of  her  own,  lives  separate  and  apart  from  her 
husband,  is  entitled  to  a  reasonable  support  and  maintenance. 

Bill  for  Separate  Maintenance.— Trial  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Decree  for  com- 
plainant; appeal  by  defendant.  Heard  in  this  court  at  the  March  term, 
1899.    Affirmed.    Opinion  filed  August  1,  1899. 

Gage  &  Deming,  attorneys  for  appellant. 
H.  B.  Jackson,  attorney  for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  for  separate  maintenance.  The  cause 
was  heard  upon  the  merits  and  a  final  decree  entered.  The 
court  found  that  the  equities  are  with  the  appellee,  and  that 
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she  is  entitled  to  separate  maintenance,  and  ordered  and 
decreed  that  appellant  pay  her  $50  for  January,  1899,  $10 
per  month  thereafter,  in  advance,  and  that  he  pay  $25  to 
her  solicitors,  and  the  costs  to  be  taxed. 

There  is  no  question  of  law  in  this  case  which  demands 
the  attention  of  this  court.  Counsel  for  appellant,  in  their 
brief  and  argument,  state  as  follows,  viz.: 

"  The  real  issues  in  the  case,  then,  are : 

First.  Did  Mr.  Tavlor  desert  his  wife  and  leave  her  des- 
titute  on  March  10,  1S97,  as  alleged  in  the  bill  ? 

Second.  Has  he  an  ungovernable  temper,  and  did  he 
address  her  frequently  vvith  insulting  and  opprobrious  epi- 
thets ? 

Third.  Did  he  threaten  her  with  {personal  violence  and 
to  take  her  life  i " 

We  have  read  and  considered  the  testimony  as  found  in 
two  abstracts  filed  in  this  case,  one  by  each  party.  The 
trial  court  was  right  in  finding  in  behalf  of  appellee  and  in 
entering  the  decree  appealed  from.  It  is  stated  by  counsel 
for  appellee  that  she  is  now  suifering  from  tuberculosis  in 
an  advanced  stage,  complicated  with  other  physical  as  well 
as  mental  ailments,  and  that  she  is  dependent  entirely  upon 
charity  for  care  and  support.  We  do  not  say  that  there 
are  no  cases  in  which  an  old  man  may  possibly  legally  jus- 
tify his  willful  refusal  to  support  a  young  and  invalid  wife, 
but  we  do  say  that  this  is  not  such  a  case.  We  see  no  good 
reason  why  we  should  enter  into  a  lengthy  review  of  the 
testimony. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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1.    Jury— TT7ien  the  Court  Should  Not  Take  the  Case  From.— If  the 

^  evidence  tends  to  prove  the  plaintifiTs  case  the  court  should  cot  take  it 

from  the  jury.     Evidence  tending  to  prove  is  *'  evidence  upon  which 

the  jury  could,  without  acting  unreasonably  in  the  eye  of  the  law, 

decide  in  favor  of  the  party  producing  it." 


584  Appellate  Courts  of  Illinois, 

Vol.  84.]  Groazewski  v.  Chicago  Sugar  Refining  Co. 

2.  NEauQENCE— PF/ien  it  May  Become  a  Question  of  Law. — Ques- 
tions of  negligence  may  become  questions  of  law,  and  come  within  the 
province  of  the  courts  so  that  a  particular  verdict  may  be  directed. 

8.  Same — When  a  Question  for  the  Jury, — Where  the  facts  are  such 
that  men  of  fair  intelligence  may  draw  different  conclusions,  the  ques^ 
tion  of  negligence  must  be  submitted  to  the  jury. 

4.  iNSTRUcnoNS—ro  Find  for  One  of  the  Parties— Province  of  a 
Court  ofRevieio. — In  determining  the  legality  of  an  instruction  to  find  for 
the  defendant  a  court  of  review  has  nothing  to  do  with  questions  as  to  the 
preponderance  of  the  evidence  or  the  credibility  of  the  witnesses,  or  the 
force  to  be  given  to  evidence  tending  merely  to  impeach  the  veracity 
of  witnesses.  The  only  question  to  be  considered  is  whether  any  evi- 
dence was  given  which,  if  true,  would  have  tended  to  support  a  verdict 
for  the  plaintiff. 

Action  for  Personal  Injaries.— Trial  in  the  Superior  Court  of  Cook 
County;  the  Hon.  George  A.  Trude,  Judge,  presiding.  Verdict  and 
judgment  for  defendant  by  direction  of  the  court;  error  by  plaintiff. 
Heard  in  this  court  at  the  March  term,  1899.  Reversed  and  remanded. 
Opinion  filed  October  19,  1899.  / 

C.  J.  and  J.  J.  Belinski,  attorneys  for  plaintiff  in  error; 
RusKNTiiAL,  KuRz  &  HiRscHL,  of  counsel. 

Lackner,  Butz  &  Miller,  attorneys  for  defendant  in 
error. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  sued  defendant  in  error  in  case  for  al- 
leged negligence,  j9^  quod  plaintiff  was  injured.  At  the 
conclusion  of  plaintiff's  evidence  the  jury,  by  peremptory 
direction  of  the  court,  returned  a  verdict  of  not  guilty,  and 
judgment  was  rendered  on  the  verdict.  To  reverse  the 
judgment  this  writ  of  error  was  sued  out.  No  question  is 
raised  as  to  the  pleadings.  Plaintiff  is  a  laboring  man,  and 
at  the  time  of  the  accident  hereinafter  mentioned  had  been 
in  the  employ  of  the  defendant  about  seven  years.  Plaint- 
iff testified  that  he  was  originally  employed  by  defendant's 
foreman,  and  at  the  time  of  the  accident  he  had  been  em- 
ployed in  removing  ashes  from  defendant's  boiler  room. 
February  26, 1897,'the  foreman  of  the  boiler  room,  who  was 
then  outside  of  that  room,  called  to  the  plaintiff,  who  was 
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then  in  the  boiler  room  engaged  in  his  work,  to  dbrae  out 
and  help  to  shove  a  car  into  the  boiler  room,  through  a 
door  on  the  east  side  of  that  room,  and  to  hurry.  It  was 
about  fifty  steps  from  the  place  where  plaintiff  was  work- 
ing to  the  place  where  the  car  was  when  the  foreman  called 
him.  Plaintiff  obeyed  the  foreman,  left  the  place  where 
he  was  working  and  went  to  the  car.  When  he  reached 
the  car, 'which  he  describes  as  a  big  open  coal  car,  he  says 
other  men,  he  does  not  know  how  many,  were  engaged  in 
shoving  the  car,  and  it  was  moving  toward  the  door  from 
east  to  west.  Plaintiff  took  hold  about  the  middle  of  the 
car,  on  the  north  side  of  it,  to  help  shove  it;  there  was  a 
man  in  front  of  him  and  others  behind  him,  on  the  same 
side  of  the  car,  shoving  it.  The  space  between  the  car  and 
the  side  of  the  door,  as  the  car  moved  through  the  door  on 
the  tracks,  was  about  nine  inches.  The  door  was  an  open- 
in<2^  in  the  wall  of  the  building,  which  wall  was  from  eighteen 
to  twenty  inches  in  thickness,  so  that  the  side  or  jamb  of 
the  door  was  from  eighteen  to  twenty  inches  wide.  Plaint- 
iff was  a  large,  stout,  fat  man.  The  man  in  front  of  him 
was  a  small  man,  and  passed  safely  through  between  the 
moving  car  and  the  door,  but  plaintiff  was  caught  in  this 
space  and  was  squeezed,  twisted  around,  jammed  and  in- 
jured. It  is  difficult  to  tell  from  the  evidence  the  exact 
position  of  plaintiff  while  shoving  the  car.  It  is  thus  de- 
scribed in  the  abstract  of  his  testimony  :  "I  was  holding 
my  head  thus  (indicating  sideways),  with  my  hands  out  in 
front."  In  another  place  he  says  :  "I  was  on  the  right 
side  of  the  car  and  had  my  two  hands  against  the  car,  one 
ahead  of  the  other,  with  my  head  down,  mj^  face  to  the 
fn^nt."  Plaintiff  testified  that  he  had  never  pushed  a  car 
throut^h  the  door  before,  and  another  witness,  who  was 
boiler  tender  and  had  been  in  defendant's  employ  ten  years, 
testified  that  he  had  never  seen  plaintiff  push  a  car  through 
the  door.  The  same  witness  testified  :  "The  men  would 
push  them  through  from  behind;  when  they  got  into  the 
inside  of  the  house,  they  were  pushing  on  the  side."  Some- 
times the  cars  were  moved  into  the  boiler  room  by  an 
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engine.*  The  evidence  tends  to  show  that  defendant's  fore- 
man was  superintending  the  moving  of  the  car,  and  a  jury 
might  legitimately  infer  from  the  evidence  that  the  foreman 
saw  the  positions  of  the  men,  including  plaintiff,  who  were 
shoving  the  car.  Plaintiff  had  previously  passed  through 
the  door,  but  while  no  car  was  standing  in  it.  Nothing 
was  said  to  him  about  passing  throuo^h  the  door.  The 
court,  without  any  motion  so  to  do  by  defendant's  counsel, 
took  the  case  from  the  jury. 

The  questions  are  whether  the  court  can  say,  as  matter 
of  law,  that  the  plaintiff  omitted  .to  exercise  ordinary  care, 
which  omission  contributed  to  or  caused  the  injury,  or 
whether  we  can  say,  as  matter  of  law,  that  the  foreman,  in 
omitting  to  warn  plaintiff  against  attempting  to  go  through 
the  door,  between  the  side  of  the  door  and  the  car,  was  not 
guilty  of  negligence. 

If  the  evidence  tended  to  prove  the  plaintiff's  case,  the 
court  should  not  have  taken  it  from  the  jury.  Evidence 
tending  to  prove  is  **  evidence  upon  which  the  jur}-  could, 
without  acting  unreasonably  in  the  eye  of  the  law,  decide 
in  favor  of  the  plaintiff  or  the  party  producing  it."  Offutt 
V.  Columbian  Exposition,  175  111.  472. 

In  C.  &  N.  W.  Ry.  Co.  v.  Hansen,  166  lb.  623,  the  court 
say: 

"  If  there  is  no  fixed  rule  of  law  applicable  to  all  oases, 
yet  the  question  of  negligence  in  each  particular  case  may 
become  a  question  of  law  and  come  within  the  province  of 
the  court,  so  that  a  particular  verdict  may  be  directed,  if 
the  evidence  of  the  case  is  such  that  all  reasonable  men 
would  be  agreed  in  their  conclusions  from  it.  Where  the 
facts  are  such  that  reasonable  men  of  fair  intelligence  may 
draw  different  conclusions,  the  question  of  negligence  must 
be  submitted  to  the  jury." 

The  province  of  a  court  of  review,  in  passing  on  the  ques- 
tion of  the  propriety  of  an  instruction  to  find  for  one  of 
the  parties,  is  thus  stated  in  Rack  v.  Chicago  City  Railway 
Co.,  173  111.  289 : 

"  We  have  nothing  to  do  with  any  question  as  to  the 
preponderance  of  the  evidence,  or  the  credibility  of  the 
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witnesses,  or  the  force  to  be  given  to  the  evidence  having  a 
tendency  merely  to  impeach  the  veracity  of  the  witnesses. 
The  only  question  is  whether  any  evidence  was  given  which, 
if  true,  would  have  tended  to  support  a  verdict  for  plaint- 
iff." See  also  Koberts  v.  C.  &  G.  T.  Ey.  Co.,  78  111.  App. 
526,  and  cases  cited. 

In  People  v.  People's  Insurance  Co.,  186  111.  466,  the 
court,  in  considering  the  propriety  of  an  instruction  to  find 
for  the  defendant,  say: 

'*  We  are  not  here  called  upon  to  determine  whether  the 
evidence  was  sufficient  to  entitle  plaintiff  to  recover,  or  the 
weight  to  be  given  to  the  evidence,  but  we  will  look  to  the 
evidence  for  the  purpose  of  determining  whether  it  fairlv 
tended  to  establish  plaintiflTs  cause  of  action,  and  if  it  did, 
then  the  court  erred  in  taking  it  from  the  jury  by  the  in- 
struction." 

In  Ferren  v.  Old  Colony  Railroad,  143  Mass.  197,  the 
facts  were  very  similar  to  the  facts  in  the  present  case,  and 
the  court  held  that  the  trial  court  erred  in  directing  a 
verdict  for  the  defendant.  We  can  not  say  that  reason- 
able men  of  fair  intelligence  might  not  draw  different  con- 
clusions from  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 


Abbie  W.  Washburne  and  Edgar  W.  Washbume  v.  John 

A.  Burke^  for  use  of^  etc. 

1.  Attorney  Fees— Jn  Suits  on  Replevin  Bonds. — In  a  suit  upon  a 
replevin  bond  containing  the  statutory  clause  to  **  pay  all  costs  and 
damages  occasioned  by  wrongfully  suing  out "  the  replevin  writ,  rea- 
sonable attorney's  fees  for  defeating  the  replevin  suit  may  be  recovered, 
but  not  for  services  in  the  suit  upon  the  replevin  bond. 

2.  Same — WJien  Not  Recoverable.— Except  where  the  statute  author- 
izes the  recovery  of  attorney's  or  solicitor  s  fees  they  are  not  allowable, 
either  as  costs  or  damages,  at  law  or  in  equity,  unless  by  virtue  of  some 
contract  or  stipulation.  * 

3.  Practice— -Recowry  Must  Be  upon  Facts  Existing  at  Commence- 
ment of  Suit. — An  action  at  law  is  based  upon  the  state  of  facts  exist- 
ing when  the  suit  is  begun,  and  claims  not  then  due  can  not  be  properly 
included  in  the  judgment. 


588  Appellate  Courts  of  Illinois. 

Vol.  84.]  Washbume  v.  Burke. 

4.  Remittitur— WTien  it  WiU  Not  Be  Allowed.—WheTe  the  judg- 
ment in  a  replevin  suit  was  not  rendered  upon  the  merits,  and  where 
the  judgment  in  the  suit  upon  the  bond  includes  improper  items  a  remit- 
titur will  not  be  allowed  in  the  Appellate  Court  to  reduce  the  judgment 
to  the  proper  amount 

5.  Husband  and  Wive— Sales  to  the  Wife  by  a  Partnership  in  Which 
the  Husband  is  a  Partner, — Where  a  wife  buys  goods  of  a  partnership 
of  which  her  husband  is  a  member,  and  with  whom  she  is  living,  it  is 
not  necessary  that  a  bill  of  sale  should  be  executed  and  recorded,  as  re- 
quired by  the  statute,  to  make  the  sale  legal. 

Snit  on  Beplevin  Bond.— Trial  in  the  Ck)unty  Court  of  Cook  County, 
on  appeal  from  a  justice  of  the  peace ;  the  Hon.  C.  F.  Wheat,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiffs  ;  appeal  by  defendants. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1899. 
Reversed  and  remanded.    Opinion  filed  October  20, 1899. 

Fred.  H.  Atwood  and  Fbank  B.  Pbasb,  attorneys  for 
appellants. 

E.  L.  Rinehabt,  attorney  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  judgment  in  a  suit  begun  before  a 
justice  or  the  peace  upon  a  replevin  bond,  and  appealed  to 
the  County  Court,  and  there  tried  before  a  jury. 

At  the  instance  of  the  plaintiffs  in  the  suit  (appellees 
here)  the  County  Court  instructed  the  jury  that  they  might 
include  in  their  verdict  the  "  usual  and  customary  attorney's 
fees  for  trying  this  case,  as  well  as  the  original  replevin 
suit." 

It  was  proved  that  the  reasonable  and  usual  value  of  the 
services  of  appellees'  attorney  in  trying  the  present  case 
was  thirty-five  dollars,  and  there  is  no  doubt  but  that  amount 
was  included  in  the  damages  awarded  by  the  verdict. 

The  condition  of  the  replevin  bond  contains  the  statutory 
clause  to  "  pay  all  costs  and  damages  occasioned  by  wrong- 
fully suing  out"  the  replevin  writ,  and  under  that  clause 
*attorney'8  fees  for  defeating  the  replevin  suit  may  be  recov- 
ered.    Siegel  V.  Ilanchett,  33  111.  App.  634. 

The  instruction  to  the  extent  of  such  fees  was  correct,  but 
there  is  no  authority  for  the  proposition  as  to  attorney's  fees 
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in  the  suit  on  the  bond,  and  under  the  doctrine  of  this  State 
denying  the  right  to  recover  attorney's  fees,  it  is  not  sus- 
tainable in  principle. 

Except  where  the  statute  permits  the  recovery  of  attor- 
ney's or  solicitor's  fees  they  are  not  allowable  in  this  State, 
either  as  costs  or  damages,  at  law  or  in  equity,  unless  by 
virtue  of  contract  stipulation. 

But  it  is  urged  that  the  statute  concerning  the  awarding 
of  damages  upon  a  replevin  bond  is  analogous  to  that  con- 
cerning the  allowance  of  damages  upon  the  dissolution  of 
an  injunction,  where  they  are  assessed  in  the  same  suit,  and 
therefore  it  is  proper  to  include  in  the  judgment  in  a  suit 
upon  a  replevin  bond  the  attorney's  fees  in  that  suit. 

Formerly  a  court  of  chancery  had  no  power  to  award 
damages  in  matters  of  injunction,  and  now  has  the  power 
only  by  virtue  of  the  statute  in  cases  where  the  injunction 
is  dissolved.  The  failure  to  maintain  the  injunction  in  the 
one  case,  and  to  successfully  prosecute  the  replevin  suit  in 
the  other,  is  all  the  analogy  that  exists,  and  in  both  such 
cases  attorney's  fees  are  allowable  as  a  part  of  the  dam- 
ages. 

But  in  the  suit  in  which  an  injunction  is  improperly 
granted  no  attorney's  fees  for  trying  the  main  case  are 
allowable,  nor  can  they  hte  allowed  for  services  in  the  suit 
uppn  the  replevin  bond. 

An  action  at  law  is  based  upon  the  state  of  facts  existing 
when  the  suit  is  begun,  and  claims  not  then  due  can  not  be 
properly  included  in  the  judgment. 

When  this  suit  was  begun  no  attorney's  fees  in  it  had 
been  earned,  and  there  could  be  no  recoverv  for  such  as 
might  be  subsequently  earned.  Nickerson  v.  Babcock,  29 
111.  497;  Easter  v.  Boyd,  79  111.  325. 

The  instruction  was  plainly  erroneous.  But  appellees 
suggest  that  such  error  does  not  go  to  the  right  of  appel- 
lees to  recover,  and  may  be  cured  by  remittitur,  if  this 
court  should  require  it,  as  a  condition  of  affirming  the  judg- 
ment. 

We  should  not  be  prepared  to  say  the  suggestion  is  not 
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pertinent,  if  there  were  no  other  substantial  error  in  the 
record. 

It  appears  that  the  judgment  in  the  replevin  suit  was  not 
rendered  upon  the  merits,  hence,  in  this  suit  upon  the  bond, 
the  merits  of  the  case  were  open  to  inquiry,  and  in  that 
investigation  it  was  competent  for  the  appellants  to  show 
that  Abbie  W.  Washburne  had  bought  the  property  replev- 
ied, and  paitl  for  it,  and  was  in  possessipn  of  it  before  the 
justice's  execution  was  issued  or  levied. 

Without  prolonging  this  opinion  to  undue  length,  it  is 
enough  to  say  that  it  seems  to  have  been  the  theory  of 
the  County  Court  that  because  one  of  the  parties  from 
whom  Abbie  W.  Washburne  bought  the  property  was  her 
husband,  with  whom  she  was  living,  and  the  bill  of  sale  was 
not  executed  and  recorded  as  required  by  the  statute  (Ch. 
68,  Sec.  9),  she  took  nothing  under  it  as  against  appellee 
Gehm,  who  was  a  creditor  of  the  firm  of  which  her  husband 
was  a  partner,  and  from  whom  she  purchased.  Abbie  W. 
JTashburne  claims  to  have  bought  the  property  of  a  copart- 
nership firm,  composed  of  her  husband  and  her  son,  and 
received  a  bill  of  sale  therefor.  She  oflfered  the  bill  of  sale 
in  evidence,  but  it  was  rejected. 

We  regard  such  ruling  as  substantial  error.  Even  if  the 
statute  does  apply  so  as  to  make  void  as  to  creditors  the 
transfer  from  the  husband  to  the  wife  of  his  interest  in 
the  firm  property,  it  clearlj^  has  no  application  to  the  inter- 
est of  the  other  partner,  which  passed  by  the  bill  of  sale. 
There  was  evidence  tending  to  show  that  an  open  and 
visible  change  of  possession  took  place  under  the  bill  of 
sale,  and  the  exclusion  from  the  jury  of  the  bill  of  sale 
was  well  calculated  to  turn  the  scale  against  appellants. 

If  there  be  any  minor  errors  they  are  such  as  will  prob- 
ably be  avoided  upon  another  trial.  The  question  of 
whether  the  replevied  property  was  tendered  back  in  per- 
formance of  the  condition  of  the  replevin  bond,  is  one  of 
fact,  which  we  do  not  discuss. 

Upon  another  trial,  the  bill  of  sale  and  what  was  paid 
and  how  paid,  and  what  was  done  under  it  by  Abbie  W. 
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Washburne,  should  be  permitted  to  be  shown.  The  jury 
can  then  pass  upon  the  questions  of  good  faith,  etc.,  in  tiie 
light  of  the  whole  transaction. 

For  the  errors  indicated,  the  judgment  of  the  County 
Court  is  reversed  and  the  cause  remanded. 


Charles  6.  Wheeler  v.  Sarah  H.  Cannon. 

1.  Exemplary  Damages— Jn  WTiat  Cases  Not  Allowed,— -Bxempiary 
damagei  are  not  to  be  aUowed  in  actions  for  breach  of  contract. 

Assnmpsit.— Trial  in  the  Superior  Court  of  Cook  County,  on  appeal 
from  a  justice  of  the  peace;  the  Hon.  Samuel  C.  Stough,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1899.  Af- 
firmed conditionally.    Opinion  filed  October  20,  1899. 

William  S.  Johnston,  attorney  for  appellant. 
J.  Kent  Green,  attorney  for  appellee. 

Mb.  Justice  Horton  delivered  the  opinion  of  the  court. 

In  October,  1896,  negotiations  were  conducted  by  and 
between  appellant  and  appellee  for  the  leasing  of  house  1925 
Michigan  avenue,  Chicago,  to  appellee.  Appellant  was  act- 
ing as  agent  of  his  brother,  A.  W.  Wheeler,  who  was  the 
owner  of  said  house.  Appellee  knew  that  appellant  was 
acting  as  such  agent  when  she  gave  to  him  $50  to  be  applied 
in  paymant  of  rent  for  thefirst  month  in  cas9  an  agree- 
ment for  the  leasing  was  finally  consummated.    , 

It  is  unnecessary  to  enter  into  detail  as  to  the  reasons 
why  no  agreement  for  the  leasing  of  said  house  was  made. 
It  is  sufficient  to  say  that  the  negotiations  did  not  result  in 
a  lease.  Appellant  declined  to  return  the  $50  to  appellee, 
and  so  far  as  this  record  shows  he  has  it  still. 

This  suit  was  commenced  before  a  justice  of  the  peace, 
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where  a  judgment  was  entered  against  appellant  for  $50. 
An  appeal  was  taken  to  the  Superior  Court,  where  the  case 
was  tried  before  a  jury  and  resulted  in  a  verdict  and 
judgment  against  appellant  for  $200.  A  judgment  for 
the  latter  sum  against  appellant  can  not  be  sustained.  It 
was  obtained  upon  the  theory  that  appellee  was  entitled  to 
recover  for  certain  damages  to  furniture,  storage,  etc., 
caused  by  reason  of  the  failure  to  give  her  possession  of 
said  house,  as  she  contends  was  agreed.  Appellant  was  not 
the  principal  in  the  alleged  agreement.  If  there  was  such  an 
agreement,  and  such  failure  to  perform  as  entitled  appellee 
to  recover  damages,  that  right  could  be  enforced  only  against 
the  party  to  the  agreement,  A.  W.  Wheeler,  and  not  against 
the  appellant,  who  was  agent  only. 

On  behalf  of  appellant  it  is  contended  that  appellee  failed 
to  perform  on  her  part,  and  that  appellant  has  a  right  to 
retain  the  $50,  because  of  the  damage  occasioned  by  the 
failure  of  appellee  to  perform  her  agreement.  For  the  same 
reason  that  appellee  can  not  recover  dana,ages  against  appel- 
lant, the  appellant  can  not  retain  the  $50  on  account  of 
damages,  if  any  there  be,  arising  from  a  failure  on  the  part 
of  appellee  to  perform  her  agreement.  If  there  be  any  such 
damages  for  which  appellee  is  liable,  she  is  liable  therefor 
to  A.  W.  Wheeler,  not  to  appellant. 

Appellant  is  not  entitled  to  keep  the  $50  in  any  view 
that  may  be  taken  of  the  matter.  As  between  the  parties 
to  this  suit,  appellant  should  return  that  to  appellee. 

If  appellee  shall,  within  ten  days,  file  a  remittitur  for  the 
sum  of  $i50,  the  judgment  of  the  Superior  Court  will  be 
affirmed  for  $50,  at  costs  of  appellee.  If  not,  said  judgment 
will  be  reversed  and  the  cause  remanded.  Affirmed  con- 
ditionally. 
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George  Warrington  y.  Samuel   Anable  and  George  M. 
Power^  Co-partners  as  Anable  &  Power. 

1.  Husband  and  Wipe— Lta6ih7y  for  Family  Expenses.  —Where  two 
persons  are  living  top:ether  as  husband  and  wife,  and  are  recognized  and 
treated  as  such,  the  husband  is  liable  for  the  family  expenses,  although 
credit  may  have  been  extended  to  the  virife  alone. 

Assumpsit,  for  goods  sold  and  delivered.  Trial  in  the  Circuit  Court 
of  Cook  County;  the  Hon.  Jambs  A.  Garver,  Judge,  presiding.  Finding 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1899.  ^fiirmed.  Opinion  filed 
October  20,  1899. 

IIiNER  &  Waters,  attorneys  for  appellant. 
James  J.  Hoch,  attorney  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  questions  submitted  to  the  trial  judge,  who  heard 
this  cause  without  a  jury,depended  wholly  upon  the  facts  of 
the  case,  which  are  simple  and  few.  The  suit  was  to  recover 
a  balance  of  $75.82,  claimed  for  supplies  to  the  amount  of 
$95.82,  furnished  to  appellant  by  the  appellees,  who  are 
retail  grocers,  upon  the  order  of  appellant's  wife,  with  whom 
he  was  living. 

The  evidence  has  been  fully  considered  by  us,  and  amply 
sustains  the  judgment.  Iloyle  v.  Warfield,  26  111.  App.  028, 
is  an  authority  in  point  as  to  the  liability  of  the  husband 
for  family  supplies  furnished  to  the  wife. 

The  propositions  of  law  submitted  by  the  appellant  and 
marked  "  refused"  by  the  trial  judge  were  properly  refused. 
Those  which  apply  to  the  payment  of  $20  made  b}'^  appel- 
lant are  defective,  in  not  including  further  elements  neces- 
sary as  a  matter  of  law  to  relieve  appellant.  That  payment 
was  made  by  a  bank  check  sent  by  mail  without  any  direc- 
tions whatever  as  to  the  application  to  be  made  of  it,  and 
appellees  applied  it  as  a  credit  on  the  account  as  a  whole. 
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While  the  payment  was  "  not  proof  that  he  (appellant) 
authorized  the  purchase  of  the  goods,"  it  was  nevertheless 
competent  to  consider  the  fact  of  the  payment  in  connec- 
tion with  the  other  evidence  in  the  case  in  determiuinc^ 
appellant's  liability  under  all  the  evidence. 

We  might  hesitate  over  the  proof  of  a  delivery  of  the 
goods,  if  there  were  not  evidence  tending  to  show  repeated 
promises  by  appellant  to  pay  the  account,  and  if,  at  the 
time  appellant  paid  the  $20,  he  had  made  such  an  objection. 

Appellant's  objection  to  the  account  was  not,  when  testi- 
fying, or  at  any  other  time,  that  the  supplies  were  not  deliv- 
ered, but  that  he  had  not  authorized  their  purchase  and  was 
not  liable  to  pay  for  them. 

Upon  the  record  before  us  we  are  not,  justified  in  saying 
that  the  court  below  erred  in  any  substantial  respect,  and 
the  judgment  will  be  affirmed. 


Pioneer  Furnitnre  Co.  t.  Benjamin  F.  Langworthy ^  as 
Receiver  of  the  Mutual  Fire  Ins.  Co. 

1.  Notice— i2ea«onaWene«s  oA  Can  Not  Arise  upon  the  Pleadings, — 
The  reasonableness  of  a  notice  is  a  question  which  can  not  arise  upon 
the  pleadings.  It  depends  upon  the  testimony  to  be  disclosed  at  the 
trial. 

2.  Same — When  Cured  by  the  Statute  of  Amendments  and  Jeofails, 
— ^The  averments  of  notice  in  the  declaration  in  this  case  are  given  in 
the  opinion  and,  if  defective,  are  held  to  be  cured  by  Section  6  of  the 
Statute  of  Amendments  and  Jeofails. 

3.  I^SVRA^CE— Assessments  after  Cancellation  of  Policy. — ^Where 
losses  and  expenses  are  incurred  by  an  insurance  company  prior  to  the 
cancellation  of  a  policy,  an  assessment  against  the  holder  of  such  policy 
may  lawfully  be  made  for  his  share  of  such  losses  and  expenses. 

4.  Appellate  Court  Practice  —  Assessments  of  Damages,  When 
Not  Reviei(xible,^The  Appellate  Court  can  not  review  an  assessment  of 
damages  in  the  absence  of  a  bill  of  exceptions  showing  the  evidence 
heard  by  the  trial  court  upon  such  assessment. 

5.  Presumptions— /n  Fatxtr  of  Jttdgments.—ln  the  absence  of  a  bill 
of  exceptions,  where  the  record  shows  that  *'  after  hearing  all  theaUega- 
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tions  and  proofs  submitted,  and  being  fully  advised  in  the  premises," 
the  court  assessed  the  plaintiffs  damages,  etc..  it  must  be  presumed 
that  the  damages  were  properly  proved. 

Error,  to  the  Circuit  Ck>urt  of  Cook  County;  the  Hon.  John  GiBBONSi 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1899.  Af- 
firmed.   Opinion  filed  October  19,  1899. 

BuLKLEY,  Gray  &  More,  attorneys  for  plaintiff  in  error. 

A  defendant  is  not  bound  to  answer  a  complaint  which 
upon  its  face  states  no  cause  of  action  against  him.  He 
may  rely  upon  the  court  not  to  render  an  erroneous  judg- 
ment against  him,  and  if  such  a  judgment  is  rendered  upon 
default,  he  may  have  it  reversed  upon  appeal.  Any  defect 
in  a  complaint  which  would  have  been  available  as  a  ground 
of  demurrer  before  judgment  may  be  taken  advantage  of 
on  appeal  after  a  judgment  by  default.  Olds  v.  Mohler, 
122  Ind.  594,  23  K  E.  967;  Teale  v.  Walker,  111  TJ.  S.  242; 
Madison  County  v.  Smith,  95  111.  328;  Beadle  County  Na- 
tional Bank  v.  Hyman,  33  111.  App.  618;  Bragg  v.  City  of 
Chicago,  73  111.  152. 

C.  W.  Greenfield,  attorney  for  appellants. 

An  insufficient  averment  in  a  declaration  as  to  time  can 
be  taken  advantage  of  only  by  special  demurrer.  Read  v. 
Walker,  52  111.  333;  Higgins  v.  Highfield,  13  East,  407. 

A  default  admits  every  material  allegation  of  the  declara- 
tion, except  as  to  damages;  proof  as  to  damages  is  required. 
Bragg  V.  City  of  Chicago,  73  111.  152;  Madison  County  v. 
Smith,  95  111.  328;  Bridges  v.  Stephenson,  10  111.  App.  369. 

General  averment  of  notice  of  all  antecedent  premises 
laid  in  the  declaration  is  sufficient.  Boot  v.  Franklin,  3 
Johns.  207;  Norton  v.  Lewis,  2  Conn.  478;  Hill  v.  Planter's 
Bank,  3  Humph.  (Tenn.)  670. 

Cancellation  of  the  policy  was  not  a  discharge  of  plaint- 
iflTs  liability,  and  the  second  count  of  the  declaration,  there- 
fore, states  a  good  cause  of  action,  Farwell  v.  Parker, 
Receiver,  59  111.  App.  43;  Mallen  v.  Langworthy,  Receiver, 
70  111.  App.  376. 

An  assessment  made  by  decree  of  court  against  a  mem- 
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ber  of  a  corporation  in  a  suit  in  which  the  corporation  itself 
was  a  party  is  conclusive  as  to  the  amount  thereby  assessed 
against  such  member  and  such  decree  is  not  open  to  collat- 
eral attack.  Eand,  McNally  &  Co.  v.  M.  F.  I.  Co.,  58  111. 
App.  528. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Defendant  in  error,  suing  as  receiver  of  the  Mutual  Fire 
Insurance  Company  of  Chicago,  recovered  judgment  against 
plaintiff  in  error  for  the  sum  of  $351.25.  The  judgment 
was  rendered  by  default,  and  the  damages  were  assessed 
by  the  court.  The  record  contains  no  bill  of  exceptions,  the 
plaintiff  here  relying  solely  on  the  objection  that  the 
declaration  is  insufficient  to  support  the  judgment. 

July  10,  1889,  the  Mutual  Fire  Insurance  Company  of 
Chicago  issued  two  policies  to  plaintiff  in  error;  for  one  the 
annual  premium  was  $25,  and  the  amount  of  the  premium 
note  given  $125;  for  the  other,  the  annual  premium  was 
$106.25,  and  the  amount  of  the  premium  note  given  $531.25. 

November  12,  1890,  on  a  bill  filed  by  the  auditor  of  pub- 
lic accounts  to  wind  up  the  business  of  the  insurance  com- 
pany, Thomas  Parker,  Jr.,  was  appointed  receiver  of  the 
company.  Subsequently  plaintiff  here  was  appointed 
receiver  as  successor  of  Parker.  Such  proceedings  were 
had  in  the  matter  of  said  bill  that  the  court  ordered  the 
receiver  to  levy  an  assessment  against  the  members  of  the 
insurance  company,  which  assessment  was  levied  as 
directed  by  the  court,  the  assessment  against  the  defend- 
ant in  error  being  $73.13  on  the  premium  note  first  above 
mentioned,  and  $185.20  on  the  other  premium  note,  or 
$258.33  in  all.  The  policy  on  which  the  note  for  $125  was 
given  expired  November  11,  1890,  when  the  receiver  was 
appointed;  the  other  one  was  surrendered  for  cancellation 
July  10,  1890. 

The  decree  of  the  chancery  court,  which  is  set  forth  at 
large  in  the  declaration,  after  directing  the  receiver  to  levy 
an  assessment,  thus  proceeds : 

'<  And  that  he  notify  the  members  thereof,  and  each  of 
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tbem,  of  such  assessment  and  the  amount  thereof,  and  make 
demand  therefor,  and  proceed  to  the  collection  of  the 
amount  assessed  against  each  of  the  members  of  the  said  com- 
pany for  their  just  proportion,  as  aforesaid,  of  the  amount 
of  the  assessment  witn  all  possible  dispatch,  and  if  any 
member  or  members  of  said  insurance  company  shall  fail  or 
refuse  to  pay  the  amount  of  his  or  her  assessment  for  thirty 
days  after  such  notice  and  demand,  the  said  receiver  shall 
thereupon  proceed  to  collect  from  such  member  or  mem- 
bers the  whole  amount  of  his  "^or  their  premium  note  and 
membership  in  liability,  less  any  assessments  which  may 
have  been  made  and  collected  thereupon  by  the  said  defend- 
ant insurance  company." 

The  declaration,  after  alleging  the  making  of  the  assess- 
ment, etc.,  contains  the  following : 

"And  the  plain tiflf  further  alleges  that,  after  the  said 
assessment  was  so  made,  said  defendant  was  notified  of  the 
amount  so  assessed  against  it  as  maker  of  the  deposit  note 
aforesaid,  and  as  a  member  of  the  said  insurance  company, 
and  demand  of  payment  thereof  was  thereupon  made  upon 
said  defendant;  and  although  more  than  thirty  days  have 
long  since  elapsed  and  expired  since  giving  said  notice  and 
making  said  demand,  and  although  the  said  assessment  has 
long  been  past  due  and  payable,  still  the  defendant  failed 
and  refused,  and  still  does  omit,  neglect  and  refuse  to  pay 
the  same  or  any  part  thereof." 

It  is  contended  that  this  is  an  insufficient  averment  of 
notice  and  demand.  The  suit  was  commenced  Septem- 
ber 13,  1S98,  and  the  declaration  was  filed  September  15, 
1898,  and  counsel  argue  that  the  averment,  "  more  than 
thirty  days,"  etc.,  means  more  than  thirty  days  before  the 
filing  of  the  declaration,  which  might  be  September  14, 
1898,  and  so  less  than  thirty  days  before  suit  brought.  The 
argument  proceeds  on  the  erroneous  assumption  that  a 
declaration  speaks  as  of  the  time  it  is  filed,  whereas  it  speaks 
as  of  the  very  instant  suit  was  commenced,  no  matter  when 
filed,  and  the  facts  alleged  in  it  as  the  basis  of  the  action 
are  facts  claimed  by  the  plaintiff  to  have  existed  prior  to 
suit  brought.  It  is  further  objected  that  the  declaration  is 
bad  in  not  averring  that  the  receiver  himself  notified  and 
made  demand  on  the  defendant  instead  of  averring  "  said 
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defendant  was  notified,"  etc.  In  making  this  objection  it  is 
necessarily  assumed  that  the  thirty  days'  notice  and  the 
demand  prescribed  by  the  decree  apply  equally  to  liability 
for  the  amount  of  the  assessment,  and  to  the  penalty  for 
non-payment  of  it,  namely,  immediate  liability  for  the 
whole  amount  of  the  premium  note,"  etc.,  the  correctness 
of  which  assumption  is,  as  we  think,  at  least  doubtful.  But 
waiving  this  question,  and  assuming  that  notice  and  demand 
were  necessary  before  bringing  suit,  we  think  the  alleged 
defect,  if  any,  merely  formal,  and  such  as  could  not  be 
reached  by  general  demurrer. 

Boot  et  al.  v.  Franklin,  3  Johns.  207,  was  a  suit  against 
the  drawer  of  a  bill  of  exchange.     The  court  say: 

"  Upon  the  argument,  the  declaration  was  objected  to  as 
bad  in  matter  of  substance,  for  the  want  of  a  distinct  aver- 
ment that  the  defendant  had  notice  of  the  non-acceptance. 
The  answer  to  this  objection  is,  that  the  general  averment 
of  notice  of  all  the  antecedent  premises  was  sufficient,  and 
is  conformable  to  approved  precedents.  The  reasonable- 
ness of  the  notice,  eitner  of  the  non-acceptance  or  non-pa v- 
ment,  is  a  question  that  can  notarise  upon  the  pleadings.  It 
depends  upon  the  testimony  to  be  disclosed  at  the  trial." 

See  also  Norton  v.  Lewis,  2  Conn.  478,  and  Hill  v.  Plant- 
er's Bank,  3  Humph.  (22  Tenn.)  670. 

Section  6  of  the  Statute  of  Amendments  and  Jeofails,  1 
S.  &  C.  Stat.,  Ch.  7,  par.  6,  provides,  among  other  things, 
that  judgment  upon  confession  nil  dicit  shall  not  be 
reversed,  impaired  or  in  any  way  affected  "  for  any  mis- 
pleading, insufficient  pleading,  lack  of  color,  miscontinu- 
ance, discontinuance  or  misjoining  of  the  issue  or  want  of  a 
joinder  of  the  issue."  We  are  of  opinion  that  the  defect, 
which  we  do  not  regard  as  substantial,  is  cured  by  the  sec- 
tion quoted.     See  Higgins  v.  Highfield  et  al.,  13  East,  407. 

The  second  count  of  the  declaration  is  on  the  assessment 
on  the  policy  in  respect  of  which  the  premium  note  for 
$631.25  was  given,  and  avers  that  the  policy  contains  the 
following  provisions : 

"  The  insured  heretofore  named  becomes  a  member  of 
this  company  and  agrees  to  pay  them  the  premium  annually 
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during  the  life  of  this  policy,  and  in  addition  thereto  such 
such  sum  or  sums,  in  no  event  to  exceed,  in  the  aggregate, 
five  times  the  amount  of  said  annual  premium,  at  such 
time  or  times,  in  such  manner  and  by  such  installments  as 
the  directors  of  said  company  shall  assess  and  order  pursu- 
ant to  its  charter  and  by-laws  and  the  laws  of  the  State 
of  Illinois. 

"  This  policy  shall  be  canceled  at  any  time  at  the  request 
of  the  insured,  or  by  the  company  by  giving  five  days 
notice  of  such  cancellation.  If  this  policy  shall  be  can- 
celed as  hereinbefore  provided,  or  become  void  or  cease, 
the  premium  having  been  actually  paid,  the  unearned  por- 
tion shall  be  returned  on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  the  customary  short  rate ; 
except  when  this  policy  is  canceled  by  this  company  by 
giving  notice,  it  shad  retain  only  the  pro  rata  preniium. 

"All  contingent  liability  of  the  insured  shall  cease  and 
determine  upon  the  termination  of  this  policy  from  any 
cause,  so  far  as  regards  losses  and  expenses  incurred  subse- 
quent to  such  termination,  but  the  liability  as  regards  prior 
losses  and  expenses  shall  not  terminate  until  all  assessments 
levied  against  it  are  paid  in  full." 

The  declaration  also  avers  as  follows  : 

"The  plaintiff  further  alleges  that  the  said  policy  of 
insurance  remained  in  full  force  and  eflFect  from  the  date 
thereof  up  to  and  until  the  10th  day  of  July,  1890,  when 
the  said  policy  of  insurance  was  returned  to  the  said  insur- 
ance company  by  the  defendant,  and  the  same  was  there- 
upon, at  the  request  of  the  defendant,  attempted  or  pre- 
tended to  be  canceled  by  said  insurance  company,  and  the 
Siiid  premium  or  deposit  note  returned  to  the  defendant  by 
the  said  insurance  company,  but  without  payment  by  the 
defendant  of  its  proportionate  share  of  all  the  losses  and 
expenses  of  saiu  insurance  company  which  had  accrued 
prior  to  such  attempted  or  pretended  cancellation,  and  while 
said  policy  was  in  force." 

Counsel  for  plaintiff  in  error  contend  that  upon  the  cancel- 
lation of  the  policy  and  the  return  to  plaintiff  in  error  of  the 
premium  note,  his  liability  ceased,  and  that,  consequently, 
there  can  be  no  recovery  against  him  for  the  assessment 
on  account  of  the  policy  so  canceled.  This  contention 
can  not  prevail.  The  declaration  avers  that  the  premium 
note  was  returned  "without  payment   by  the  defendant 
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of  its  proportionate  share  of  all  the  losses  and  expenses  of 
said  insurance  company  which  had  accrued  prior  to  such 
attempted  or  pretended  cancellation."  This  is  a  material 
averment  and  is  admitted  by  the  default.  By  the  terms  of 
the  policy,  which  is  the  contract  between  plaintiff  in  error 
and  the  insurance  company,  it  is  expressly  provided,  that 
upon  the  termination,  "the  liability  as  regards  prior  losses 
and  expenses  shall  not  terminate  until  all  assessments  levied 
against  it  are  paid  in  full."  But  counsel  further  contend 
that  it  is  not  averred  that  there  was  any  assessment  levied 
and  unpaid  a^^ainst  the  policy  in  question  at  the  time  of  its 
cancellation.  This  is  manifestly  immaterial.  If  there  were 
losses  and  expenses  incurred  by  the  insurance  company 
prior  to  the  cancellation,  an  assessment  might  lawfully  be 
made  against  plaintiff  in  error  in  respect  thereof  after  the 
cancellation. 

As  before  stated,  the  total  amount  of  the  assessments 
against  plaintiff  in  error,  on  account  of  the  two  policies,  is 
$2.>S.33,  and  the  amount  of  the  judgment  is  $351.25,  the 
difference  between  the  two  amounts  being,  presumably, 
interest.  Counsel  contend  that  no  interest  should  be 
allowed ;  that,  at  the  most,  the  judgment  should  be  for  the 
assessments  only.  The  assessment,  when  levied,  was  con- 
clusive of  the  amount  that  plaintiff  in  error  was  liable  to 
pay,  if  liable  at  all.  Great  West.  Tel.  Co.  v.  Purdy,  162  U. 
S.  320 ;  Rand,  McNally  &  Co.  v.  Mut.  F.  Ins.  Co.,  58  111. 
App.  528. 

It  was  a  liquidated  amount,  and  we  can  perceive  no  reason 
why  it  should  not  bear  interest.  Defendant  in  error  filed 
with  his  declaration  an  affidavit  of  his  claim  under  Section 
37  of  the  Practice  Act,  stating  the  amount  due,  after  allow- 
ing all  just  credits,  deductions  and  set-ofi^s,  to  be  $351.25. 
Plaintiff  in  error  was  duly  served  with  summons  and,  in 
contemplation  of  law,  was  in  court  and  had  notice  of  said 
claim.  The  record  of  the  judgment  contains  the  following : 
"  And  thereupon  reference  is  had  to  the  court  to  assess  the 
plaintiffs  damages,  and  the  court  now  here,  after  hearing  all 
the  allegations  and  proofs  submitted  herein  by  the  plaintiff, 
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and  being  fully  advised  in  the  premises,  assesses  the  plaint- 
iSTs  damages,"  etc.  This  shows  that  evidence  was  heard 
on  the  question  of  damages  which  has  not  been  preserved 
by  bill  of  exceptions,  and  it  must  be  presumed  that  the 
damages  were  properly  proved.  McKenzie  v.  Penfield,  87 
111.  38. 

We  can  not  review  the  assessment  of  damages  in  the 
absence  of  a  bill  of  exceptions  showing  the  evidence  heard 
by  the  trial  court  on  the  assessment.  Riley  v.  Barton,  32 
lil.  App.  624;  Motsinger  v.  Wolf,  16  III.  7L 

The  judgment  is  affirmed. 


Samnel  Richardson  y.  Mary  Louise  Yenn^  Paul  0.  Stens- 
land,  Trustee^  and  Charles  E.  Schlytern^  Successor 
in  Trust. 


84      601 
93     1826 


1.  Assumption— 0/  Mortgage  Indebtedness.'— A  deed  which  is  merely 
made  subject  to  a  mortgage  does  not  alone  render  the  grantee  person- 
ally liable  for  the  mortgage  debt.  To  create  such  liability  there  must 
be  language  used  as  will  clearly  import  that  the  grantee  assumed  the 
obligation  of  paying  the  debt. 

Foreclosure  of  a  Trust  Deed.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  Octo- 
ber 19,  1899. 


W.  S.  Newburoeb,  attorney  for  appellant. 
Johnson  &  Morrill,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Sears  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Cook  County,  rendered  in  a  suit  instituted  by  appellees 
against  Samuel  Richardson,  appellant,  and  others,  for  the 
purpose  of  foreclosing  a  certain  trust  deed  which  Henry  G. 
Hanson  executed  on  March  13,  1893,  to  secure  an  indebted- 
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ness  of  $2,200.  It  appears  from  the  record  that  Henry  G. 
Hansen,  after  the  execution  of  the  trust  deed  sought  to  be 
foreclosed,  conveyed  the  premises  tlierein  described  to  Jens 
C.  Hansen,  by  a  warranty  deed  dated  April  26,  1804,  in 
which  the  grantee  expressly  assumed  payment  of  the  debt 
secured  by  the  trust  deed  in  suit;  and  that  afterward  the 
latter  conveyed  the  premises  to  Samuel  Richardson,  the 
appellant,  by  a  warranty  deed  dated  and  recorded  October 
31,  1896.  This  latter  deed  contained  the  following  clause, 
upon  which  the  contention  in  this  case  arises : 

"  Subject  to  a  trust  deed  dated  March  13,  1893,  to  Paul 
O.  Stensland.  securing  payment  of  twenty-two  hundred 
dollars  (?2,20b),  due  live  (5)  years  after  date;  also  to  all 
taxes  subsequent  to  the  year  1805,  which  party  of  the  sec- 
ond part  hereby  assumes  and  agrees  to  pay  as  part  of  the 
purchase  price  of  the  above  described  premises." 

It  was  sought  by  appellees  to  obtain  a  decree  against 
appellant  for  any  deficiency  which  might  exist  after  sale  of 
the  mortgaged  propert}'.  Appellant  contended  that  the 
deed  to  him  contained  no  provision  by  which  he  personally 
undertook  to  pay  the  amount  of  the  mortgage  debt,  and 
that  the  clause  above  set  forth  amounted  only  to  an  agree- 
ment to  pay  the*  taxes. 

The  decree  of  the  court  below  finds,  inter  alia^  that  appel- 
lant is  personally  liable  for  the  mortgage  indebtedness,  and, 
in  case  of  a  deficiency  after  sale,  that  the  complainant  shall 
be  entitled  to  execution  against  him  therefor.  The  only 
question  raised  by  counsel  on  this  appeal  is  as  to  the  cor- 
rectness of  that  finding;  or  in  other  words,  whether  or  not, 
by  the  acceptance  of  the  warranty  deed  in  question,  the 
appellant  became  charged  with  personal  liability  to  pay 
the  indebtedness  secured  by  the  trust  deed. 

In  Rapp  V.  Stoner,  104  111.  618,  it  is  held  that  the 
grantee  of  the  mortgagor,  purchasing  the  equity  of  redemp- 
tion, does  not  become  personally  liable  to  the  mortgagee 
for  any  part  of  the  mortgage  debt  unless  he  assumes  and 
agrees  to  pay  the  same  as  part  of  the  contract  of  purchase. 

In  1  Jones  on  Mortgages,  Sec.  748,  it  is  said : 

"  A  deed  which  is  merely  made  subject  to  a  mortgage 
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specified  does  not  alone  render  the  grantee  personally  liable 
for  the  mortgage  debt.  To  create  such  liability  there  must 
be  such  words  as  will  clearly  import  that  the  grantee  as- 
sumed the  obligation  of  paying  the  debt.  It  is  not  necessary 
that  any  particular  formal  words  should  be  used,  but  that 
the  intention  to  impose  upon  the  grantee  this  obligation 
should  clearly  appear.  The  intention  will  be  sought  from 
the  whole  instrument,  and  any  inconsistent  part  will  be  re- 
jected or  modified  according  to  the  intent  ot  the  whole." 

In  Drury  v.  Holden,  121  111.  130,  it  is  held  that  the 
grantee  becomes  personally  liable  to  pay  the  mortgage 
debt,  if  the  purchase  by  him  is  made  expressly  subject  to 
the  mortgage  and  the  amount  of  the  mortgage  debt  is 
included  in  and  forms  a  part  of  the  consideration  of  the 
conveyance,  even  though  there  be  no  expressed  undertaking 
to  pay.  In  the  case  here  we  are  of  opinion  that  a  reason- 
able construction  of  the  clause  in  question  discloses  an 
intention  of  the  grantee  to  thereby  assume  and  undertake 
to  pay  the  mortgage  debt.  To  limit  the  application  of  the 
assumption  clause  to  the  taxes  only,  would,  as  we  think,  be 
an  unreasonable  construction.  The  grantor  would  have  an 
interest  in  making  the  conveyance  subject  to  the  taxes  in 
question  in  order  to  exclude  his  liability  therefor  upon  his 
covenants  of  warranty,  but  he  could  have  no  interest  in 
obtaining  an  undertaking  by  the  grantee  to  pay  them.  On 
the  other  hand,  it  was  a  matter  of  consequence  to  the 
grantor  to  obtain  an  obligation  by  the  grantee  to  pay  the 
mortgage  debt.  We  are  of  the  opinion  that  the  words  of 
the  deed, "  hereby  assumes  and  agrees  to  pay,  as  part  of  the 
purchase  price,"  refer  to  the  mortgage  debt. 

The  decree  was  entered  after  a  reference  to  a  master  in 
chancery,  and  was  in  accord  with  his  report  and  recom- 
mendation. The  exceptions  filed  by  appellant  to  the  mas- 
ter's report  contain  the  following: 

"  The  oral  evidence  which  the  master  permitted  to  be 
introduced  to  explain  the  alleged  ambiguity  in  the  above 
language  of  the  said  deed  is  conflicting,  and  does  not  in 
any  way  establish  or  tend  to  establish  what  the  parties 
really  meant  by  the  said  language.  The  only  way  in  which 
their  intention  can  be  determined  is  by  placing  a  fair  and 
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proper  construction  upon  the  language  used  by  them  in  the 
instrument  itself." 

The  evidence  related  to  the  question  of  consideration. 
We  are  inclined  to  view  the  evidence  as  sufficient  to  war- 
rant a  finding  that  the  mortgage  debt  in  question  was  a 
part  of  the  consideration  of  the  purchase  by  appellant.  If 
so,  the  case  would  be  governed  by  Drury  v.  Holden,  supra. 
But  without  reference  to  the  testimony  taken  by  the  mas- 
ter, and  disposing  of  the  appeal  upon  a  consideration  of 
the  language  of  the  deed  only,  as  desired  by  appellant,  we 
affirm  the  decree.    Affirmed. 


Luther  P.  Friestedt  v.  Henry  S.  Bietrich  and  Harry  W. 

Dietrich. 

1.  Real  Estate  Broker— W7i6n  Entitled  to  His  Commission,— X 
broker  is  entitled  to  his  commission,  if  the  purchaser  presented  by  him 
and  the  vendor,  his  employer,  enter  into  a  valid,  binding  and  enforce- 
able contract;  or  if,  after  making  such  a  contract,  even  though  execu- 
tory in  form,  the  purchaser  declines  to  complete  the  sale,  and  the  seller 
refuses  to  compel  performance. 

2.  Judicial  Notice— 0/  Ordinances. — Courts  wiUnot  take  judicial 
cognizance  of  the  existence  of  ordinances. 

Assnrapsit,  for  commissions.  Trial  in  the  Circuit  Court  of  Cook 
County ;  the  Hon.  Elbriooe  Hanect,  Judge,  presiding.  Finding  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  AflSrmed.  Opinion  filed 
October  20, 1899. 

Albert  H.  Meads,  attorney  for  appellant. 

J.  F.  Snyder  and  H.  M.  Coburn,  attorneys  for  appellees. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellees  to  recover  commis- 
sions in  the  matter  of  a  real  estate  transaction.  Appellant 
and  one  Schwartz  entered  into  a  written  contract  for  the 
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exchange,  or  the  sale  and  convej'^ance,  by  each  to  the  other, 
of  certain  real  estate  situated  in  the  city  of  Chicago.  The 
abstract  of  the  record  is  but  little  more  than  an  index.  It 
seems  that  the  appellees  brought  the  parties  to  said  con- 
tract together  and  caused  the  deal  between  them  to  be 
made  and  consummated,  so  far  as  appellees  could  do  so;  i.  e.j 
said  parties  accepted  each  other  as  purchaser  and  seller, 
and  entered  into  a  valid  contract.  The  commissions  to  be 
paid  to  appellees  were  divided  between  the  parties  to  said 
contract,  and  they  were  respectively  to  pay  a  certain  fixed 
portion  of  the  commissions,  and  the  following  agreement 
was  made  a  part  of  said  contract,  viz. : 

"  Brokerage  fees  to  be  paid  as  follows,  to  wit : 
"  Partv  of  the  first  part  to  pay  to  H.  S.  Dietrich   &  Co. 
five   hundred  and   00-100  dollars  ($500.00).     Party  of  the 
second  part  (appellant)  to  pay  to  H.  S.  Dietrich   &  Co.  two 
hundred  and  fifty  ($250)  dollars." 

The  purchases  and  sales  provided  in  said  contract  to  be 
made  were  never  consummated.  It  is  not,  however,  con- 
tended but  that  said  contract  was  valid  and  binding  upon 
the  parties  thereto.  Either  of  the  parties  thereto  could 
have  enforced  the  same  against  the  other.  The  case  at  bar  is 
peculiar  in  this,  that  both  the  parties  to  the  contract  agree 
to  pay  commissions.  But  they  are  both  sellers  as  well  as 
purchasers.  There  is,  therefore,  no  improper  or  illegal 
attempt  to  recover  commissions  from  both  parties.  And 
there  would  be  no  legal  objection  to  collecting  or  recovering 
commissions  from  both  sides,  if  that  was  mutuallv  under- 
stood  and  agreed  to  by  all  the  parties  prior  to  making  the 
contract,  as  in  the  case  at  bar. 

It  is  unnecessary  to  go  farther  than  the  late  case  of  Wil- 
son V.  Mason,  158  111.  304,  in  considering  the  question  of  the 
right  of  appellees  to  recover  in  this  case.  The  court,  in 
that  case,  in  speaking  of  the  right  of  a  broker  to  recover 
commissions,  says  (p.  310) : 

"  If  the  principal  accepts  the  purchaser  thus  presented, 
either  upon  the  terms  previously  proposed,  or  upon  modi- 
fied terms,  then  agreed  upon,  and  a  vcuid  contract  is  entered 
into  between  them,  the  commissions  are  earned." 
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And  further  (p.  311): 

"The  true  rule  is  that  a  broker  is  entitled  to  his  commis- 
sions if  the  purchaser  presented  by  him  and  the  vendor,  his 
emploj^er,  enter  into  a  validy  binding  and  enforceable  con- 
tract. If,  after  making  such  a  contract,  even  though  exec- 
utory in  form,  the  purchaser  declines  to  complete  the. 
sale  and  the  seller  refuses  to  compel  performance,  the 
broker  ought  not  to  be  deprived  of  his  commissions." 

It  was  held  in  that  case  by  the  trial  court  and  the  Appel- 
late Court  (57  111.  App.  325),  as  well  as  the  Supreme  Court, 
that  the  broker  could  not  recover  commissions  because  the 
contract  of  sale  was  not  a  valid,  binding  and  enforceable 
contract.  And  that  is  the  only  reason  stated  why  the 
broker  could  not  recover. 

Most  of  the  cases  cited  by  appellant,  upon  the  question  of 
the  right  of  a  broker  to  recover  commissions,  are  where  the 
fact  as  to  whether  the  broker  procured  a  purchaser  who 
was  able  and  willing  to  consummate  the  purchase  was  the 
main  point  in  the  case.  But  that  question  is  not  before  us 
in  the  case  at  bar. 

Again,  it  is  urged  by  appellant  that  appellees  can  not 
recover  because  they  did  not  show,  by  proper  evidence,  that 
they  were  licensed  brokers.  We  are  not  aware  of  any  stat- 
ute in  this  State  which  requires  that  a  broker  should  obtain 
a  license.  There  is  nothing  in  the  pleadings  as  to  any  law 
or  ordinance  concerning  a  license.  We  can  not  take  judi- 
cial cognizance  of  the  existence  of  such  an  ordinance.  The 
point  is  not  well  taken  under  the  pleadings  in  this  case. 

Upon  the  question  of  fact,  as  to  any  verbal  agreement 
concerning  commissions,  this  court  can  not  reverse  the  find- 
ing and  judgment  of  the  trial  court,  unless  such  judgment  is 
manifestly  against  the  weight  of  the  evidence.  We  do  not 
think  it  is.  On  the  contrary,  the  finding  of  the  trial  court 
is  in  accord  with  the  evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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William  B.  Burleigh  t.  William  Keck  and  James  John-    97   ^58i 

son^  Beceirer. 

1.  Rents  and  Profits— i4«  Beticeen  a  Holder  of  a  Second  Mortgage 
and  the  Assignee  of  the  Equity  of  Redemption. — Where  there  is  no 
deficiency  in  satisfying  a  first  mortgage  in  a  foreclosure  proceeding,  and 
the  holder  of  a  second  mortgage  does  not  intervene  until  after  the  expi- 
ration of  the  terra  at  which  the  decree  of  foreclosure  is  entered  by 
answer,  cross-bill  or  petition  to  obtain  the  foreclosure  of  his  mortgage, 
but  simply  claims  a  junior  right  to  share  in  distribution,  as  between 
him  and  the  assignee  of  the  equity  of  redemption,  the  latter  is  entitled 
to  the  rents  and  profits  of  the  mortgaged  premises  collected  by  the 
receiver. 

2.  Equity  Practice — Poicer  of  the  Court  in  Foreclosure  Proceedings 
after  the  Close  of  tlie  Term, — After  a  term  of  court  at  which  a  final 
decree  in  foreclosure  is  entered  and  no  deficiency  decree  has  been 
obtained  or  sought  by  any  one,  the  court  has  no  power  in  the  same  pro- 
ceeding to  reach  the  rents  and  profits  during  the  period  of  redemption, 
for  the  pui-poee  of  applying  them  on  a  second  mortgage  upon  which  no 
relief  had  been  sought  or  obtained. 

3.  Receivers—^*  Quasi  Trustees, — A  receiver  is  a  quasi  trustee, 
holding'the  fund  for  the  benefit  of  whomsoever  may  eventually  estab- 
lish title  thereto. 

4.  Sahe— Effect  of  an  Order  to  Take  Charge  of  the  Funds  on  the 
Parties, — The  mere  entry  of  an  order  directing  a  receiver  to  take  charge 
of  funds,  in  no  way  affects  the  right  of  parties  to  the  controversy  to 
assert  their  claims  to  such  funds  thereafter. 

Foreclosure.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Arthur  H.  Chetlain,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1899.  Reversed  and  remanded,  with  directions.  Opinion 
filed  October  19,  1899. 

Statement, — The  appeal  here  is  from  an  order  approving 
the  report  of  a  receiver  in  a  foreclosure  suit  and  making 
final  disposition  of  the  funds  in  his  hands  as  receiver. 

The  holder  of  mortgage  notes  brought  suit  to  foreclose. 
Appellee  Keck  was  made  a  party  defendant,  as  owner  of  a 
second  mortgage.  Keck  filed  answer,  setting  up  his  sec- 
ond mortgage  claim  and  asking  "  that  out  of  the  proceeds 
of  any  sale  of  said  premises,  after  paying  the  amount  found 
to  be  du3  the  complainant  herein,  this  defendant  be  next 
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paid  whatever  sum  shall  appear  to  be  dae  him  upon  taking 
an  accounting  herein,  together  with  his  costs  in  this  pro- 
ceeding, and  the  further  sum  of  $25  as  his  solicitor's  fee." 
He  filed  no  cross-bill  to  foreclose  his  mortgage  and  asked 
no  relief  by  his  answer  save  this  participation  in  the  distri- 
bution. The  complainant  obtained  a  decree  adjudging 
bis  mortgage  a  first  lien  and  ordering  sale.  The  master 
in  chancery  reported  sale,  and,  after  disbursement,  no 
deficiency  upon  first  mortgage  claim,  and  no  surplus  to 
apply  on  second  mortgage.  The  owner  of  the  equity  of 
redemption  was  one  Pichereau,  and  appellant,  Burleigh,  is 
the  assignee  of  his  right  to  the  rents  and  profits  during  the 
period  of  redemption. 

After  the  expiration  of  the  term  of  the  Superior  Court, 
at  which  the  master's  report  of  sale  had  been  confirmed, 
appellee  Keck  filed  a  petition  in  the  suit  asking  for  the 
appointment  of  a  receiver  to  collect  rents  and  profits  during 
the  period  of  redemption.  Appellant,  Burleigh,  opposed  the 
appointment,  and  an  order  appointing  a  receiver  having 
been  entered  upon  Keek's  petition,  Burleigh  prayed  an 
appeal,which  he  failed  to  prosecute  and  which  was  dismissed. 

The  receiver  collected  the  rents  and  profits  during  the 
period  of  redemption,  and  thereafter  filed  his  report  of 
funds  in  his  hands.  The  court  ordered  these  funds  paid 
over  to  appellee  Keck.  From  this  order,  thus  finally  dis- 
posing of  these  funds,  Burleigh  prosecutes  this  appeaL 

William  R.  Burleigh,  attorney j!?ro  se. 

Mancha.  Bruogemeyer,  attorney  for  appellees. 

Mb.  Presiding  Justice  Sears  delivered  the  opinion  of  the 
court. 

But  two  questions  are  presented.  First,  as  to  whether 
Keck,  the  owner  of  the  second  mortgage,  or  Burleigh,  the 
assignee  of  the  rights  of  the  owner  of  the  equity  of  redemp- 
tion, was  entitled  to  the  rents  and  profits  of  the  land  during 
the  period  of  redemption;  and,  second,  whether  Burleigh, 
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having  failed  to  prosecut9  his  appeal  from  the  order  appoint- 
inr?  the  receiver,  can  now  maintain  this  appeal  from  the 
ordar  disposing  of  the  funds  collected  by  the  receiver. 

As  to  each  question,  we  think  that  the  contention  of 
appellant  must  be  sustained.  There  having  been  no  defi- 
ciency in  satisfying  the  claim  of  the  mortgagee  who  filed 
the  bill  to  foreclose,  and  appellee  Keck  not  having  inter- 
vened until  after  the  expiration  of  the  term  of  the  final 
decree  in  the  foreclosure  suit,  by  answer,  cross-bill  or  peti- 
tion, to  obtain  the  foreclosure  of  his  mortgage,  but  having 
simply  claimed  a  junior  right  to  share  in  distribution,  it 
would  seem  that,  under  all  the  authorities,  appellant,  as 
assignee  of  the  rights  of  the  owner  of  the  equity  of  redemp- 
tion, was  entitled  to  the  rents  and  profits  of  the  mortgaged 
premises  collected  by  the  receiver.  Davis  v.  Dale,  150  111. 
23i>,  affirming  Dale  v.  D.ivis,  51  111.  App.  328. 

The  term  of  court  had  passed  at  which  the  final  decree  in 
the  foreclosure  suit  was  entered.  No  deficiency  decree  had 
been  obtained  or  sought  by  any  one.  The  court  had  no  power 
thereafter  in  that  proceeding  to  reach  these  rents  and  profits 
during  the  period  of  redemption,  for  the  purpose  of  apply- 
ing them  on  a  mortgage  upon  which  no  relief  had  been 
sought  or  obtained.  Lilly  v.  Shaw,  59  III.  72;  Hurd  v. 
Goodrich,  59  111.  450;  Adams  v.  Gill,  158  III.  190. 

Nor  do  we  look  upon  the  failure  of  appellant  Burleigh  to 
prosecute  his  appeal  from  the  order  appointing  the  receiver 
as  in  any  way  affecting  his  present  right  to  assert  claim  to 
funds  collected  bv  the  receiver. 

In  Dale  v.  Davis,  supra,  this  court,  speaking  through  Mr. 
Presiding  Justice  Shepard,  said :  **The  fact  that  the  receiver 
was  permitted  to  hold  possession  did  not  alter  the  rights  of 
the  owner  of  the  equity  of  redemption.  The  possession  of 
the  receiver  must  be  conceded  as  for  the  benefit  of  him 
whose  right  to  the  premises  existed,"  etc. 

"  The  receiver  is  a  qrtasl  trustee,  holding  the  fund  for  the 
benefit  of  whoever  may  eventually  establish  title  thereto." 
Gooding  v.  King,  30  III.  App.  169;  King  v.  Gooding,  180 
111.  102;  High  on  Receivers,  Sec.  1. 
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The  mere  entry  of  an  order  directing  the  receiver  to  take 
charge  of  the  funds  in  no  way  affects  the  rights  of  parties 
to  assert  their  claim  to  such  funds  thereafter. 

The  order  is  reversed  and  the  cause  is  remanded,  with 
directions  to  enter  an  order  that  the  receiver  pay  over  to 
appellant,  Burleigh,  the  funds  in  his  hands,  less  such  amounts 
as  may  be  allowed  him  as  receiver  for  expenditures  and 
attorney's  fees.    Eeversed  and  remanded,  with  directions. 


Concordia  Fire  Ins.  Co.  v.  P.  H.  Heffron. 

1.  Insurancb — Oral  Contracts, — An  action  wiU  lie  upon  an  oral  con- 
tract of  insurance. 

2.  Same— -4n  Oral  Contract  Will  Sustain  an  Action, — An  oral  con- 
tract of  insurance  wiU  sustain  an  action,  although  no  express  agreement 
is  made  as  to  the  amount  of  premium  to  be  paid  or  the  duration  of  the 
policy,  if  the  intention  of  the  parties  to  the  contract  in  these  particulars 
can  be  gathered  from  the  circumstances  of  the  case. 

3.  Practice— i^3coycry  Under  the  Comtnon  Counts, — A  recovery 
uix>n  an  oral  contract  of  insurance  can  not  be  had  under  the  common 
counts;  a  special  count  is  necessary. 

4.  Construction  op  Contracts— 3f-eannig  of  **  Memorandum.*^— A 
memorandum  that  a  subject  **  is  insured"  or  "shall  stand  insured," 
means  that  it  is  insured,  or  shall  be  so,  according  to  the  ordinary  form  of 
policy  used  in  the  office  when  the  memorandum  is  made. 

Assumpsit,  on  an  oral  contract  of  insurance.  Trial  in  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tcthill.  Judge,  presiding. 
Finding  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  March  term,  1899.  Reversed  and  remanded.  Opinion 
filed  October  19,  1899. 

Statement. — This  suit  is  brought  upon  an  alleged  oral 
contract  to  insure  against  loss  by  tire.  Appellee,  through 
one  Jennings,  an  insurance  agent,  applied  to  Funkhauser, 
who  represented  the  appellant  company,  to  place  insurance 
to  the  amount  of  $4,000  upon  whisky  owned  by  appellee 
and  located  in  Glenmore  warehouse  at  Owensboro,  Ken- 
tucky. Funkhauser  replied,  "All  right,"  and  turning  to  a 
map,  inquirei  of  Jennings  as  to  which  of  the  Glenmore 
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warehouses  contained  the  whisky  to  be  insured.  Jennings 
answered  that  he  did  not  know,  and  Funkhauser  then 
requested  him  to  ascertain  and  inform  him,  stating  that  he 
would  hold  the  goods  "  covered ''  in  '  the  Concordia."  Jen- 
nings testified  that  Funkhauser  then  made  a  memorandum 
of  some  kind.  Before  anything  further  was  done  between 
the  parties  a  fire  occurred  and  the  goods  were  destroyed. 

There  was  evidence  tending  to  show  that  the  Glenmore 
warehouses  consisted  of  but  one  building,  under  one  roof, 
divided  by  partitions  into  compartments,  which  were  known 
as  Warehouse  A,  Warehouse  B  and  Warehouse  C.  There 
was  other  evidence  tending  to  show  that  the  several  ware- 
houses in  question  were  detached  and  separate  buildings. 

Jennings  testified  that  he  had  been  in  the  insurance  busi- 
ness twenty-five  years,  and  testified  further,  as  follows : 

"  Q.  Do  you  know  whether  there  is  any  general  custom 
among  insurance  people  as  to  the  time  insurance  policy  is  to 
run  ?    A.     I  do. 

Q.  Now  you  may  state  what  that  general  custom  is ! 
A.     It  was  assumed  that  the  policy  is  to  issue  foi  a  year." 

There  was  evidence  tending  to  show  a  waiver  of  proofs 
of  loss;  the  refusal  of  the  appellant  to  pay  the  loss  was 
made  upon  the  ground  that  there  had  been  no  contract  of 
insurance  effected. 

The  declaration  consisted  of  the  common  counts  only. 

A  jury  was  waived  and  the  cause  was  submitted  to  the 
court.  The  court  found  the  issues  for  the  plaintiff,  appel- 
lee, assessed  his  damages  and  entered  judgment.  From  that 
judgment  this  appeal  is  prosecuted. 

Ba.tes  &  Harding,  attorneys  for  appellant 

<jrBA.HA.M  H.  Habris,  attorney  for  appellee. 

Mb.  Pbesidino  Justice  Seabs  delivered  the  opinion  of 
the  court. 

That  an  action  will  lie  upon  an  oral  contract  of  insurance 
seems  to  be  settled.    Hartford  Fire  Ins.  Co.  v.  Wilcox,  57 
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111.  180;  Hartford  Fire  Ins.  Co.  v.  Farrish,  73  111.  166;  Fire- 
men's Ins.  Co.  V.  Kuessner,  164  111.  275. 

And  it  has  been  held  that  such  an  oral  contract  will  sus- 
tain an  action  althoujjh  no  express  ao^reeraent  was  made  as 
to  the  amount  of  premium  to  be  paid  or  the  duration  of  the 
policy,  if  the  intention  of  the  parties  to  the  contract  in  these 
particulars  can  be  gathered  from  the  circumstances  of  the 
case.  1  Joyce  on  Insurance,  Sees.  46, 47, 48, 49  and  50;  Au- 
dubon V.  Excelsior  Ins.  Co.,  27  N.  Y  216;  Winne  v.  Xiagara 
F.  Ins.  Co.,.  91  N  Y.185;  iioice  v  Thames  Ins.  Co.,  38  Hun, 
246;  Walker  v.  Met.  Ins.  Co.,  56  Me.  371;  Home  Ins.  Co.  v. 
Adler,  71  Ala.  516;  Scammell  v.  China  M.  Ins.  Co.,  164 
Mass.  341. 

But  it  is  contended  by  counsel  for  appellant  that  no  re- 
covery could  be  had  under  the  common  counts  upon  the 
evidence  here  presented,  and  that  a  special  count  was  neces- 
sary. We  are  of  opinion  that  the  contention  is  sound,  and 
that  the  recovery  here  should  not  have  been  permitted  under 
the  common  counts.  4  Joyce  on  Ins.,  Sec.  $006^  et  seq. ; 
Towers  v.  Barrett,  1  T.  R.  133;  Russell  v.  Gilmore,  54  III. 
147;  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415;  Mut.  Acci- 
dent Ass'n  V.  Tuggle,  138  111.  428;  Sup.  Lodge,  etc.,  v. 
Meister,  78  111.  App.  649. 

The  evidence  is  not  satisfactory  as  to  the  circumstances  of 
this  alleged  contract.  It  is  shown' that  Funkhauser,  the 
agent  of  apj^ellant,  made  a  memorandum  of  the  transaction, 
but  there  is  no  evidence  as  to  what  the  memorandum  was, 
in  form  or  substance.  Funkhauser  was  not  called  as  a  wit- 
ness. If  the  suit  is  based  upon  a  contract,  as  evidenced  by 
such  memorandum,  the  pleadings  required  might  be  differ- 
ent from  such  as  would  be  necessary  upon  a  mere  oral  un- 
dertaking of  insurance.  1  Phillips  on  Ins.,  15;  Ins.  Co.  v. 
Mordecai,  22  How.  Ill;  De  Grove  v.  Met.  Ins.  Co.,  61 N.  Y. 
594;  Barre  v.  The  C.  B.  Ins.  Co.,  76  la.  609;  Salisbury  v. 
Hekla  F.  Ins.  Co.,  32  Minn.  458. 

The  rule  announced  by  these  authorities  is  that  "  a  mem- 
orandum that  a  subject '  is  insured,'  or  *  shall  stand  insured,' 
meaas  that  it  is  insured,  or  shall  be  so,  according  to  the 
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ordinary  form  of  policy  used  in  the  oflBice  when  the  memo- 
randum is  made." 

In  Firemen's  Ins.  Co.  v.  Kuessner,  supra^  the  recovery 
was  had  under  a  special  count  upon  the  oral  contract,  and 
in  Commercial  Ins.  Co.  v.  Hallock,  3  Dutch.  (N.  J.)  645,  cited 
in  Firemen's  Ins.  Co.  v.  Kuessner,  the  recovery  was  under  a 
special  count  setting  up  terms  of  a  policy,  though  none  was 
delivered  to  the  insured. 

Appropriate  objection  was  made  by  counsel  for  appellant 
to  the  admission  of  the  evidence  under  the  declaration  as 
framed,  and  exception  was  preserved  to  the  ruling  of  the 
trial  court  in  this  behalf.  The  objection  was  renewed  at 
the  close  of  the  trial,  and  was  presented  in  the  form  of  a 
proposition  of  law,  which  the  court  marked  "refused." 
Because  of  the  insufficiency  of  the  declaration  to  warrant 
the  admission  of  evidence  of  the  contract  relied  upon,  the 
judgment  is  reversed  and  the  cause  is  remanded. 


Farmers  Trust  Co.  t.  Charles  F.  Kimball. 

1.  Bill  op  Exceptions— ilfu«^  Be  Under  Seal,— While  no  very  satis- 
factory reason  can  be  assigned  why  a  bill  of  exceptions  should  be  sealed 
as  well  as  signed,  still  the  general  assembly  has  required  it,  and  its 
will  thus  expressed  must  be  obeyed. 

Assam psit,  on  a  promissory  note.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Pmup  Stein,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  October  20, 1899. 

F.  H.  Trude,  attorney  for  appellant. 
George  N.  Lyman,  attorney  for  appellee. 

Mr.  Justice  Horton  deli\rered  the  opinion  of  the  court. 

This  cause  can  not  be  considered  by  this  court  upon  the 
merits.  The  paper  purporting  to  be  a  bill  of  exceptions  is 
not  under  seal — the  statute  requiring  that  it  should  be. 
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This  court  has  no  discretion  in  the  matter.  The  question 
is  fully  determined  in  Miller  v.  Jenkins,  44  111.  443.  The 
court  there  says : 

"  While  no  very  satisfactory  reason  can  be  assigned  why 
a  bill  of  exceptions  should  be  sealed  as  well  as  signed,  still, 
the  general  assembly  has  required  it,  and  its  will,  thus 
expressed,  must  be  obeyed.  *  *  *  It  is  not  for  the 
judicial  department  of  the  government  to  pass  upon  the 
wisdom  or  necessity  of  the  requirement.  The  coprts  must 
carry  out  the  legislative  will." 

The  question  is  properly  presented  in  the  case  at  bar. 
The  objection  is  tatal.  The  judgment  of  the  Superior 
Court  is  therefore  affirmed. 
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Axel  0.  Berg^  Impleaded^  etc.^  t.  The  Commercial 

National  Bank. 

1.  Partners— Pwiser  to  Execute  Judgment  Notes,— K  member  of  a 
copartnership  has  no  implied  authority  to  execute,  on  behalf  of  such 
copartnerBliip,  a  power  or  warrant  of  attorney  to  confess  a  judgment 
against  his  iirm  for  a  partnership  debt. 

2.  Debtor  and  Creditor— PVc/ercncc«.  —A  debtor  has  a  right  to  favor 
one  of  his  creditors  to  the  exclusion  of  others,  confessing  judgment  or 
creating  liens  in  other  ways  on  his  property.  The  right  to  prefer  a 
creditor  is  his  legal  privilege. 

8.  Judgment  by  Confession— Courfa  Eocercise  Equity  Jurisdiction, 
— In  cases  of  judgments  by  confession,  a  court  of  law  exercises  a  purely 
equitable  jurisdiction,  and  it  will  not  disturb  such  a  judgment  upon  a 
motion  to  vacate  it,  unless  the  moving  party  shows  that  he  does  not  owe 
the  amount  of  the  judgment;  or  if  it  appears  to  the  court  that  in  a  trial 
of  the  cause  of  action  judgment  must  be  rendered  against  the  moving 
party. 

4.  Same —  When  Equity  WiU  Not  Enjoin.— A  court  of  equity  will  not 
enjoin  a  judgment  at  law  where  there  has  been  no  service,  unless  it  is 
alleged  and  proved  that,  if  the  relief  be  granted,  a  different  result  will 
be  obtained  than  that  already  adjudged  by  the  void  judgment  Such 
relief  will  not  be  granted  if  it  appeal's  that  the  debtor  owes  the  amount 
of  the  judgment. 

5.  Same— H^Aen  the  Validity  of  the  Judgment  WiU  Not  Be  Inquired 
Into. — When  a  bill  in  equity  is  filed  to  set  aside  a  judgment  obtained  at 
law,  the  validity  of  the  judgment  will  not  be  inquired  into  **  imless  it 
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appears  that  no  debt  is  owing  for  which  judgment  could  be  equitably 
rendered,  or  that  the  complainant  is  not  equitably  bound  to  pay  any 
part  of  the  debt. 

6.  Same — Where  Equity  Will  Not  Interfere.— A  court  of  equity  will 
not  interfere  to  set  aside  a  judgment  until  it  appeai-s  that  the  result  will 
be  other  or  different  from  that  already  reached. 

Motion  to  Yaente  Judgment  by  Confession.— Error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1899.  Aliirmed.  Opinion  filed 
October  19,  1899. 

Statement. — Axel  G.  Berg,  plaintiff  in  error,  and  one 
Coxe,  were  partners  as  merchant  tailors  under  written  arti- 
cles of  partnership  on  March  23, 1898,  and  had  been  such 
partners  prior  thereto  from  August  21,  1897.  They  had 
never  engaged  in  any  other  business  together.  Coxe  had 
charge  of  the  financial  raattei's  of  the  firm,  signed  all  of 
the  firm  checks  drawn  on  the  defendant  in  error  bank  where 
the  firm  kept  its  account.  He  also  opened  the  account  and 
did  all  the  firm  business  with  the  bank. 

On  March  23, 1898,  Coxe  executed  a  note  of  $500  in  the 
firm  name  of  Coxe  &  Berg,  which  was  indorsed  by  one 
Reuben  R.  Chad  wick,  and  procured  its  discount  at  the  bank, 
the  firm  deposit  account  being  credited  with  the  proceeds. 
On  the  same  day  the  note  was  discounted  Coxe,  in  order  to 
secure  Chadwick  for  his  guarantee  and  indorsement  of  the 
note  to  the  bank,  in  the  name  of  Coxe  &  Berg  made  another 
'  note,  the  one  in  question  in  this  case,  for  the  sum  of  $500,  due 
in  sixty  days,  payable  to  the  order  of  said  Chadwick,  bearing 
interest  at  the  rate  of  seven  per  cent  per  annum,  and  delivered 
the  same  to  Chadwick.  Annexed  to  this  latter  note,  and 
as  a  part  thereof,  is  a  power  of  attorney  to  confess  judg- 
ment, which  was  executed  by  Coxe  in  the  firm  name  of 
Coxe  &  Berg. 

There  is  a  conflict  in  the  evidence  as  to  whether  Coxe 
had  express  authority  from  Berg  to  discount  the  note  with 
the  bank,  or  to  make  the  note  with  power  of  attorney  in 
the  firm  name  to  Chadwick.  For  the  purpose  of  this  case 
it  may  be  conceded  that  he  had  no  such  authority,  except 
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such  as  arose  by  implication  of  law  from  their  relation  as 
partnei^s. 

The  firm  account  of  Coxe  &  Berg  with  the  bank  was  en- 
tirely exhausted  before  the  maturity  of  the  discounted  note. 
"When  this  note  matured  the  bank  demanded  payment  of 
the  firm  of  Coxo  &.  Berg,  which  was  not  made,  whereupon 
the  bank  demanded  of  Chadwick  that  he  either  secure  or 
pay  the  discounted  note.  Chadwick  then  produced  to  the 
bank  the  judgment  note  in  question  herein,  and  indorsed  it 
to  the  bank,  upon  which,  after  a  demand  thereon  being 
made  and  a  failure  to  pay,  the  bank  caused  a  judgment  to 
be  rendered  under  the  power  of  attorney  against  both  Coxe 
and  Berg.  Berg  moved  to  set  aside  the  judgment,  on  the 
hearing  of  which  motion  the  facts  above  stated  appeared. 
The  motion  was  overruled  and  Berg  prosecutes  this  writ  of 
error. 

Cratty,  Jarvis  &  Cleveland,  attorneys  for  plaintiffs  in 
error. 

That  a  member  of  a  copartnership  has  no  implied  author- 
ity to  execute  on  behalf  of  such  copartnership  a  power  or 
warrant  of  attorney  to  confess  a  judgment  against  such 
partnership,  even  for  a  partnership  debt,  is  sustained  by  the 
following  authorities :  Sloo  v.  The  State  Bank,  1  Scam. 
42S;  Bates'  Law  of  Partnership,  Vol.  1,  Sec.  377,  378  arid 
379;  Lindley  on  Partnership  (Ewald),  Vol.  1,  star  page 
4:74,  with  note  2,  and  authorities;  Black  on  Judgments, 
Vol.  1,  Sec.  57,  p.  C3;  Joliet  Electric  L.  &  Power  Co.  v. 
Powers,  23  111.  App.  45;  Uhlendorf  v.  Kaufman,  41  111. 
App.  373;  Campbell  v.  Goddard,  17  111.  App.  382;  Bu- 
chanan V.  Candia  Plow  Co.,  39  Pac.  Rep.  899. 

A  debtor  has  a  rio:ht  to  favor  one  of  his  creditors  to  the 
exclusion  of  others  by  giving  judgment  or  creating  liens  in 
other  ways  on  his  property.  The  right  to  prefer  is  his  legal 
privilege.  Wood  v.  Clark,  121  111.  359;  Morris  v.  Tillson, 
81  111.  ()07;  Bowden  v.  Bowden,  75  111.  143;  Cooper  v. 
McClun,  10  III.  435. 

Alfred  E.  McCordic,  attorney  for  defendant  in  error. 
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While  a  partner  has  no  power,  simply  by  virtue  of  the 
partnership  relation,  to  bind  the  partnership  by  executing 
in  the  firm  name  a  warrant  of  attorney  to  confess  judgment 
against  the  firm,  yet  where  the  partnership,  by  its  course  of 
dealing,  has  held  out  such  partner  to  those  dealing  with  it 
as  clothed  with  full  powers  of  a  general  financial  agent,  the 
authority  to  execute  the  judgment  note  may  be  implied 
from  the  circumstances  surrounding  the  transaction.  Chi- 
cago T.  &  T.  Co.  V.  Chicago  Nat.  Bank,  176  111.  224. 

Upon  an  application  to  vacate  a  judgment  by  confession, 
the  affidavits  filed  in  support  of  the  motion  must  show  clearly 
that  the  applicant  has  a  substantial  and  meritorious  defense 
to  an  action  on  the  note.  Chicago  Fire  Proofing  Co.  v. 
Park  Nat.  Bank,  145  111.  481;  Mumford  v.  Tolman,  157 
111.  258. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

Plaintiflfs  in  error  advance  three  propositions :  1st.  That 
a  member  of  a  copartnership  has  no  implied  authority  to 
execute  on  behalf  of  such  copartnership  a  power  or  war- 
rant of  attorney  to  confess  a  judgment  against  such  part- 
nership, even  for  a  partnership  debt.  2d.  A  debtor  has  a 
rii^ht  to  favor  one  of  his  creditors  to  the  exclusion  of  others 
by  giving  judgment  or  creating  liens  in  other  ways  on  his 
property.  The  right  to  prefer  is  his  legal  privilege.  3d. 
Where  a  motion  to  vacate  a  judgment  confessed  is  based 
solely  on  the  fact  that  the  court  was  without  jurisdiction  to 
enter  the  judgment,  if  such  fact  be  shown,  the  judgment 
should  be  vacated  and  the  execution  recalled  and  the  alleged 
creditor  left  to  his  remedy  in  the  ordinary  manner. 

Taking  these  propositions  as  a  basis,  it  is  contended  that 
it  follows  that  the  judgment  in  this  case  is  erroneous  and 
should  be  reversed. 

The  first  and  second  propositions  are  conceded,  and  prop- 
erlv  so,  bv  counsel  for  defendant  in  error,  to  be  the  law. 
The  third  proposition  is  not,  in  our  opinion,  tenable.  It 
does  not  follow  that  because  the  warrant  of  attorney  in 
this  case  was  executed  by  Coxe,  without  the  latter's  express 
authority,  and  therefore  was  invalid  as  a  power,  that  the 
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Superior  Court  was  without  jurisdiction,  and  it  should 
have  set  aside  the  judgment. 

The  note  to  the  bank,  executed  bv  Coxe  in  the  firm  name 
of  Coxe  &  Berg,  was  good  as  a  simple  promissory  note  of 
the  partnership,  and,  as  to  the  bank,  which  had  no  notice, 
so  far  as  appears  from  this  record,  but  that  the  proceeds  of 
the  note  were  to  be  and  were  appropriated  to  the  business 
of  the  firm,  constitutes  an  individual  indebtedness  of  each 
of  the  members  of  the  firm,  as  against  which  no  defense  is 
shown.  » 

Counsel  for  plaintiffs  in  error  make  an  exhaustive  argu- 
ment  in  their  attempt  to  show  that  the  case  of  Sloo  v.  The 
State  Bank  of  Illinois,  1  Scam.  428,  sustains  his  contention 
that  the  judgment  in  the  case  at  bar  is  void  because  of  the 
lack  of  authoritv  of  Coxe  to  execute  in  the  firm  name  the 
warrant  of  attorney,  under  which  the  judgment  was  con- 
fessed, and  also  that  the  later  cases  hereinafter  referred 
to  do  not  announce  a  different  rule.  He  contends  that 
Berg  has  the  right  to  have  the  judgment  annulled  without 
reference  to  the  merits. 

It  has  been  repeatedly  held  that,  in  cases  of  judgments  by 
confession,  a  court  of  law  exercises  a  purely  equitable  juris- 
diction, and  that  it  will  not  disturb  such  a  judgment  upon 
a  motion  to  vacate  it,  unless  the  moving  party  shows  that 
he  does  not  owe  the  amount  of  the  judgment;  or,  in  other 
words,  that  if  it  appears  to  the  court  that  in  an  action  on 
the  note  a  judgment  must  be  rendered  against  the  moving 
party,  the  judgment  \i\  confession  will  not  be  disturbed. 
Hier  v.  Kaufman,  134  111.  215,  225;  Farwell  v.  Huston,  151 
III.  239,  245. 

In  the  Hier  case,  supra^  the  Supreme  Court,  after  refer- 
ring to  the  Sloo  case,  aupra^  and  distinguishing  the  latter 
case  from  the  one  under  consideration,  says : 

"This  court  has  decided  in  Colson  v.  Leitch,  110  111.  504, 
that  'a  court  of  eauity  will  not  enjoin  a  judgment  at  law 
where  there   has  been  no  service,  unless  it  is  alleged  and 

E roved  that,  if  the  relief  be  granted,  a  different  result  will 
e  obtained  than  that  alreadv  adjudged  by  the  void  judj^- 
ment.'     Such  relief  will  not  be  granted  if  it  appears,  as  it 
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does  appear  in  the  case  at  bar,  that  the  debtor  owes  the 
amount  of  the  judgment,  and  has  no  defense,  either  leo^al  or 
eauitable,  to  the  debt  for  which  the  judgment  is  rendered. 
Tne  same  doctrine  is  announced  bv  Freeman,  in  his  work  on 
Judgments  (Sec.  408),  where  it  is  said :  '  The  better  estab- 
lished rule  undoubtedly  is,  that  notwithstanding  an  alleged 
want  of  service  of  process  a  court  of  equity  will  not  inter- 
fere to  set  aside  a  judgment  until  it  appears  that  the  result 
will  be  other*or  different  from  that  already  reached.'  " 

In  the  Farwell  case,  supraj  the  Hier  case  was  re-affirmed, 
and  the  court  say,  in  substance,  that  while  a  court  of  law 
exercises  an  equitable  jurisdiction  over  judgments  by  con- 
fession, and  holds  that  even  where  there  is  an  absence  of 
authority  to  confess,  still  relief  will  not  be  granted  "if  it 
appears  that  the  debtor  owes  the  amount  of  the  judgment 
and  has  no  defense,  either  legal  or  equitable,  to  the  debt 
for  which  the  judgment  is  rendered." 

These  cases  being  the  later  expressions  of  the  Supreme 
Court,  and  both  referring  to  the  Sloo  case,  supra,  we  regard 
them  as  in  effect  modifying  the  Sloo  case  in  so  far  as  it  may 
be  held  to  justify  the  court  in  vacating  a  judgment,  to  con- 
fess which  there  was  an  absence  of  authority,  when  no 
defense  upon  the  merits  is  shown.  This  being  so,  we  deem 
it  unnecessary  to  discuss  in  detail  the  several  authorities 
cited  by  counsel. 

When  a  proceeding  is  taken  in  chancery  to  set  aside  a 
judgment  obtained  at  law,  the  validity  of  the  judgment 
will  not  be  inquired  into  "  unless  it  appears  that  no  debt  is 
owing  for  which  judgment  could  equitably  be  rendered,  or 
that  complainant  is  not  equitably  bound  to  pay  any  part  of 
the  debt."  Tompkins  v.  Lang,  74  111.  App.  500;  Colson 
case,  sujpra. 

The  latest  expression  of  the  Supreme  Court  to  which  our 
attention  has  been  directed— Blake  v.  State  Bank,  178  III. 
184 — recognizes  the  equitable  jurisdiction  of  a  court  of  law 
in  such  matters,  and  holds  that  where  a  judgment  is  entered 
by  confession,  without  authority  of  the  defendant,  he,  if 
''  injured  by  it,  may  have  it  set  aside  upon  motion." 

Plaintiffs  in  error  do  not  show  that  they  have  been 
injured.    The  judgment  is  affirmed. 


620 


Appellate  Courts  of  Illinois. 


Vol.  84.] 


Kruse  v.  The  People. 


84      630 
109    »505 


William  D.  Krase  y.  The  People  of  the  State  of 

Illinois. 


1.  Indictments — Sufficiency,  etc. — Every  indictment  or  accusation 
of  the  grand  jury  is  to  be  deemed  sufficiently  technical  and  correct 
which  states  the  offense  in  the  terms  and  language  of  the  statute  creat- 
ing the  oilense,  or  so  plainly  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury. 

2.  Same— Allegations  of  Value. —  A.n  indictment  alleging  that  the 
accused  converted  to  his  own  use  **  a  large  sum  of  money,  to  wit,  six- 
teen dollara/'  is  sufficient,  without  stating  the  value  of  the  "  sixteen 
dollars." 

3.  Bill  of  Exceptions— Jfusi  be  Signed  and  Sealed,^  A  bill  of  excep- 
tions not  signed  by,  or  under  seal  of,  the  trial  judge,  has  no  validity  and 
is  no  part  of  the  record.    • 

Indictment  for  Embezzlement.— Trial  in  the  Criminal  Court  of  Cook 
County;  the  Hon.  Edmund  W.  Burke,  Judge,  presiding.  Verdict  of 
guilty;  error  by  defendant.  Heard  in  this  court  at  the  March  term, 
1899.    Affirmed.    Opinion  filed  October  19,  1899. 

Benjamin  Staunton,  attorney  for  plaintiff  in  error. 

Charles  S.  Deneen,  State's  attorney,  and  F.  L.  Babnett, 
assistant  State's  attorney,  for  defendant  in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  motion  of  defendant  in  error  to  strike  the  bill  of 
exceptions  in  this  case  from  the  record,  and  which  was 
reserved  to  the  hearing,  is  sustained.  What  purports  to  be 
the  bill  of  exceptions  is  neither  signed  nor  sealed  by  the  trial 
judge,  without  which  it  has  no  validity  and  is  no  part  of 
the  record.  Jones  v.  Sprague,  2  Scam.  55;  Miller  v.  Jen- 
kins, 41:  111.  443;  W.  O.  B.  Ass'n  v.  Powers,  30  111.  App.  82. 

The  errors  assigned  numbered  1,  and  4  to  7,  inclusive, 
relate  wholly  to  alleged  errors  of  the  court,  which,  it  is 
claimed,  appear  from  the  bill  of  exceptions  and  are  there- 
fore not  considered. 

It  is  claimed  by  the  plaintiff  in  error  that  his  motion 
made  in  the  trial  court  for  a  discharge,  because  the  indict- 
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ment  fails  to  allege  the  country  in  which  the  "sixteen 
dollars/'  which  it  is  alleged  plaintiflf  in  error  failed  and 
refused  to  pay  over,  were  issued,  and  also  his  motion  for 
a  discharge  for  the  reason  that  said  "sixteen  dollars"  were 
not  alleged  to  be  of  any  value,  should  have  been  sustained. 

The  first  count  of  the  indictment,  after  the  formal  parts, 
alleges  that  plaintiff  in  error, being  "a  constable  in  and  for 
said  Cook  county,  duly  elected  and  qualified  as  such  con- 
stable, and  then  and  there  acting  as  such  constable,  and 
then  and  there  authorized  by^law  to  collect  money,  unlaw- 
fully did  fail  and  refuse  to  pay  over  a  large  sum  of  money, 
to  wit,  sixteen  dollars,  then  and  there  collected  by  the  said 
William  D.  Kruse,  as  such  constable,  for  one  Matthias 
Haupt,  on  a  certain  judgment,"  etc.,  describing  the  judg- 
ment. 

The  second  count  of  the  indictment  makes  the  same  alle- 
gations in  substance,  omitting  the  allegation  that  plaintiff 
in  error  acted  as  a  constable. 

There  appears  to  have  been  a  trial  before  the  court  and  a 
jury.  The  jury  found  the  plaintiff  in  error  "  guilty  of 
refusing  to  turn  over  moneys,  in  manner  and  form  as  charged 
in  the  indictment,"  and  also  that  the  sum  retained  by  him 
was  ten  dollars  and  fifty  cents;  and  on  this  verdict  the  court 
rendered  judgment,  after  overruling  a  motion  for  a  new 
trial,  and  also  a  motion  in  arrest  of  judgment.  We  are  of 
opinion  that  the  indictment  was  sufficient,  and  that  the 
learned  trial  juds^e  did  not  err  in  overruling  the  motions 
and  rendering  judgment  upon  the  verdict. 

Paragraph  408  of  the  Criminal  Code,  Ch.  38,  Kurd's  Rev. 
Stat.,  provides :  "Every  indictment  or  accusation  of  the 
grand  jury  shall  be  deemed  sufficiently  technical  and  cor- 
rect which  states  the  offense  in  the  terms  and  language  of 
the  statutes  creating  the  offense,  or  so  plainly  that  the 
nature  of  the  offense  may  be  easily  understood  by  the  jury." 

Par.  79  of  the  Criminal  Code,  the  one  under  which  plaint- 
iflf in  error  was  indicted  and  found  guilty,  provides,  in  sub- 
stance, that  if  any  constable  "  shall  fail  or  refuse  to  pay 
over  any  money  collected  by  him,"  etc.,  he  shall  be  fined 
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not  exceeding  double  the  amount  retained  by  him  or  con- 
fined in  the  county  jail  not  exceeding  one  year,  or  both,  and 
be  removed  from  office. 

Par.  82  of  the  same  chapter  provides,  with  reference  to 
this  crime,  that  it  shall  be  sufficient  to  allege  generally  in 
the  indictment  a  fraudulent  conversion  or  taking  of  money 
*'  to  a  certain  value  or  amount,"  etc. 

We  are  of  opinion  that  the  indictment  in  its  allega- 
tions comes  clearly  within  the  statutes  in  describing  the 
offense,  and  in  the  absence  of  a  bill  of  exceptions,  it  must 
bs  and  will  be  presumed  that  the  proof  sustained  the  alle- 
gations of  the  indictment. 

Two  of  the  cases  cited  by  plaintiff  in  error,  to  wit, 
Block  V.  The  State,  44  Texas,  621,  and  Watson  v.  The 
State,  64  Ga.  61,  sustain  the  judgment  in  this  case.  In  the 
Block  case,  which  was  an  indictment  for  embezzlement,  the 
court  said  :  "  In  legal  acceptation  the  word  money  means 
current  metallic  coins.  Bishop  says  that  the  word  money 
means  only  that  which  is  a  legal  tender."  So  in  this  case  the 
indictment  alleging  that  plaintiff  in  error  converted  to  his 
own  use  "a  large  sum  of  money,  to  wit,  sixteen  dollars," 
was  sufficient,  and  as  we  have  seen,  it  will  be  presumed 
that  the  proof  of  a  conversion  of  metallic  coins  was  made 
and  would  sustain  the  indictment. 

In  the  Watson  case,  which  was  an  indictment  for  larceny 
after  trust,  it  was  held  that  it  was  unnecessary  to  have 
alleged  that  the  money  converted  was  lawful  currency  of 
the  United  States,  but  inasmuch  as  it  was  so  alleged,  the 
proof  should  have  been  made  according  to  the  allegation. 
The  inference  clearly  is  that,  had  the  allegation  been  of  the 
conversion  of  money,  without  further  description,  and  the 
proof  had  been  that  the- money  converted  was  current 
metallic  coins,  it  would  have  been  sufficient. 

In  State  v.  Howard,  66  Minn.  309,  in  an  indictment 
which  charged  that  a  certain  sum  of  money  was  offered  as 
a  bribe,  the  court  says  that  ^Hhe  simple  allegation  that  the 
offer  was  a  given  sum  of  money  is  all  that  is  necessary." 

The  judgment  is  affirmed. 
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Warren  Springer  y.  Robert  Law  et  al. 

1.  Equity  Practice— iVbitcc  of  Master's  Sales,— The  law  does  not 
require  that  notice  of  a  sale  under  a  decree  in  foreclosure  should  be 
given  to  the  parties  personally,  nor  that  it  be  actually  brought  home  to 
the  knowledge  of  parties  interested. 

2.  Same — Deficiency  Decrees,  When  Proper, — ^Where  a  master  in 
chancery  is  ordered  by  a  decree  in  foreclosure  to  make  a  sale  of  mort- 
gaged premises  and  to  specify  in  his  report  of  such  sale  the  amount 
of  the  deficiency,  if  any,  the  court  may  properly  enter  a  decree  against 
the  defendant  for  the  amount  of  the  deficiency,  as  shown  by  the  report* 

Foreclosure.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Edmund  W.  Burke,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1899.  Affirmed.  Opinion  filed 
October  20,  1899. 

W.  N.  Gemmill,  attorney  for  appellant. 
QoiGO  &  Bentley,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

January  7,  1898,  a  decree  of  foreclosure  was  entered  in 
this  cause  for  the  sura  of  $30,464.82.  February  4,  1898,  a 
sale  was  made  under  said  decree  by  a  master  in  chancery. 
February  9, 1898,  such  master  made  a  report  of  such  .sale,  to 
the  confirmation  of  which  appellant  objected.  Such  objec- 
tions were  overruled  and  said  report  of  sale  confirmed,  and 
a  deficiency  decree  for  the  sum  of  $3,877  against  appellant 
entered  February  9, 1898.  The  case  is  now  before  this  court 
upon  an  appeal  from  said  deficiency  decree.  The  record 
filed  in  this  court  commences  with  said  decree  of  sale  entered 
January  7,  1898,  and  shows  nothing  prior  to  that. 

The  first  point  urged  on  behalf  of  appellant  is  that  he 
had  no  actual  notice  or  personal  knowledge  of  the  sale  by 
the  master,  at  or  prior  to  the  time  of  making  the  same.  The 
law  does  not  require  that  notice  of  such  a  sale  should  be 
given  to  the  parties  personally,  nor  that  it    be  actually 
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brought  home  to  the  knowledge  of  parties  interested.  This 
is  practically  conceded  by  counsel  for  appellant,  but  he  urges 
and  states  in  his  affidavit  jBled  with  objections  to  the  con- 
firmation of  the  master's  report  of  sale  that  he  "stated  to 
the  master  that  he  wanted  notice  of  the  time  of  the  sale  of 
said  property,  and  that  he  was  led  to  believe  by  said  master 
that  such  notice  would  be  given  when  the  property  was 
advertised  by  the  master."  And  he  states  also  in  said  affi- 
davit that  it  was  the  custom  of  said  master  to  send  notices 
of  sales  to  the  parties  to  the  suit,  but  he  does  not  state  that 
he  knew  of  any  such  custom  prior  to  the  time  the  sale  was 
made.  He  also  there  states  that  by  reason  of  a  mistake  by 
the  master's  clerk,  such  notice  was  not  sent  in  this  case. 
Assuming  those  statements  to  be  entirely  correct,  they  do 
not  affect  the  validity  of  the  sale. 

It  is  also  urged  by  appellant  in  this  connection  that  the 
decree  only  provides  for  three  weeks'  notice  and  does  not 
provide  for  the  posting  of  notices.  The  master  complied 
strictly  with  the  provisions  of  the  decree.  No  further  notice 
is  required  by  statute  than  is  provided  for  by  this  decree. 
Crosby  v.  Kiest,  135  111.  462. 

It  does  not  appear  that  appellant  has  suffered  any  sub- 
stantial injury.  Nogreater  sum  would  be  required  to  redeem 
from  the  sale*  than  to  have  bid  at  the  sale.  It  was  only 
three  days  after  the  sale  when  appellant  and  his  counsel 
knew  all  the  facts.  It  does  not  appear  that  there  is  any 
equity  in  this  point. 

The  next  point  presented  is  that  no  deficienrry  decree 
should  have  been  awarded  because  the  decree  of  sale  "  does 
not  provide  for  such  a  deficiency,''  and  was  not  a  personal 
decree. 

It  is  true  that  in  the  decree  of  sale  there  is  no  personal 
decree  against  appellant  for  a  definite  amount  upon  which 
execution  could  have  been  issued.  But  it  directs  that  a  sale 
be  made,  and  that  the  master  specify  to  the  court  in  his 
report  of  such  sale  the  amount  of  the  deficiency,  if  any.  He 
did  report  a  deficiency,  and  thereupon  the  court  entered  a 
personal  decree  against  appellant  for  the  amount  of  such 
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deficiency.  The  authorities  cited  by  appellant  upon  this 
question  are  not  in  point.  Neither  is  there  any  force  or 
merit  in  this  contention. 

The  further  point  is  urged  by  appellant  that  the  amount 
for  which  the  property  was  sold  is  wholly  inadequate.  There 
might  perhaps  be  some  equity  in  this  point  if  the  time  for 
redemption  had  expired.  But,  as  stated,  only  three  days 
had  elapsed.  Appellant  could  have  redeemed  from  the  sale 
just  as  well  as  he  could  have  bid  at  the  sale.  There  is  no 
merit  in  this  point,  either  in  law  or  in  equity.  Mere  inade- 
quacy of  price,  under  a  judicial  sale,  when  the  right  of 
redemption  exists,  is  not  of  itself  sufficient  ground  for  set- 
ting aside  the  sale.     Thomas  v.  Hebenstreit,  68  111.  118. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Charles  B.  Eggleston  et  al.  v.  Harriet  B.  Morrison  et  al. 
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1.  Construction  op  Contracts— Z>i/rcrenf  Instruments  as  Evidence 
of  One  Transaction, — Where  two  instruments  are  executed  and  deliv- 
ered at  the  same  time  as  a  part  of  the  same  transaction,  they  are  to  be 
read  and  construed  as  constituting  but  a  single  instrument 

2.  Assumption— 0/  Mortgage  Indebtedness  hjf  Grantee  in  Separate 
Instrument.— It  is  not  necessary  that  an  assumption  of  a  mortgap:e 
indebtedness  be  in  the  deed.  It  may  be  by  a  separate  written  contract, 
or  by  a  parol  contract,  and  a  grantee  in  a  deed  who  agrees,  either  in 
writing  outside  of  the  deed,  or  by  parol,  to  assume  and  pay  an  incum- 
brance, to  which  the  premises  conveyed  to  him  are  subject,  will  be  held 
upon  the  agreement,  not  only  by  his  grantor,  but  by  the  owners  of  the 
notes,  the  payment  of  which  he  assumes,  although  his  deed  contains  an 
express  covenant  that  the  premises  are  free  from  incumbrance. 

8.  Same — Clauses  in  Deeds  Construed,— \  clause  in  a  deed  which 
recites  that  the  premises  are  subject  to  a  certain  mortgage,  which  the 
grantee  **  assumes,"  means  the  same  as  if  it  were  **  assumes  to  pay,'* 
and  amounts  to  a  personal  covenant  by  the  grantee  to  pay  the  mort;;age. 

Foreclosure  of  a  Mortgage.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  October  20,  1899. 

N.  M.  Jones,  attorney  for  appellants. 
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Stillman  &  Mabtyn,  attorneys  for  appellees  Harriet  B. 
Morrison,  Anna  S.  B.  Chandler,  William  S.  Noyes,  Albert 
Noyes,  Lillian  E.  Smythe,  and  Frank  R.  Chandler,  trustee. 

ScANLAN  &  Masters,  attorneys  for  appellee  Patrick 
L3'ons. 

An  assumption  of  a  mortgage  by  a  purchaser  of  the  equity 
of  redemption  of  morto^aged  property  makes  such  purchaser 
personally  liable  to  the  mortgagee.  Dean  v.  Walker,  107 
111.  540;  Thompson  v.  Dearborn,  107  111.  87;  Rogers  v.  Her- 
eon, 92  111.  583;  Kirby  v.  Runals,  140  111.  289;  Bay  v.  Will- 
lams,  112  111.  91. 

An  agreement  by  a  purchaser  to  pay  a  mortgage  debt 
may  be  contained  in  an  assumption  clause  in  the  deed  of 
conveyance.  It  may  be  by  separate  written  contract,  or  by 
parol  contract.  Moore  v.  Brooker,  62  N.  W.  Rep.  607; 
Taintor  v.  Ilemmingway,  18  Hun,  258;  Wilson  v.  King,  23 
N.  J.  Eq.  150;  1  Jones  on  Mtgs.,  Sec.  750  (5th  Ed.);  Wiltsie 
on  Mtg.  Fcl.  736. 

A  contract  to  assume  an  incumbrance  on  land  purchased 
is  not  one  of  the  essential  parts  of  a  deed  of  conveyance — 
indeed,  such  a  contract  is  a  stranger  to  a  deed.  Thompson 
V.  Dearborn,  107  111.  87,  92. 

In  this  State  the  liability  created  by  such  an  assumption 
can  not  be  released  by  the  mortgagor.  Bay  v.  Williams, 
112  111.91. 

As  between  the  mortgagor  and  the  purchaser,  such 
assumption  makes  the  purchaser  primarily  liable;  and  the 
mortgagor  becomes  a  surety,  responsible  to  the  mortgagee 
alone,  who  may  treat  both  as  principal  debtors,  and  may 
have  a  personal  decree  against  both.  Flagg  v.  Geltmacher, 
98  111.  293;  Dean  v.  Walker,  107  111.  540;  Wiltsie  on  Mtg. 
Fcl.  272;  1  Jones  on  Mtgs.,  Sec.  741  (5th  Ed.). 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  decree  of  sale  entered  in  a  mort- 
gage foreclosure  suit. 
The  appellants  are  grantees  of  the  mortgaged   prem- 
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ises  subsequent  to  the  making  of  the  mortgage  by  their 
grantor. 

The  decree  found  that  the  appellants  assumed  and  agreed 
to  pay  the  mortgage  indebtedness,  and  are  personally  liable 
therefor,  and  ordered  "  that  in  case  of  a  sale  of  said  prem- 
ises as  hereinafter  directed,  and  after  the  coming  in  and 
confirmation  of  the  master's  report  of  sale,  in  case  any 
deficiency  is  shown  in  the  amount  due  the  complainants  as 
aforesaid,  they  should  be  respectively  entitled  to  execution 
therefor  against  the  said  defendants,"  naming  the  appel- 
lants, and  one  Dawson,  the  maker  of  the  mortgage,  who 
it  was  found  was  also  personally  liable  for  the  indebted- 
ness. 

The  provisions  of  the  decree  referred  to  and  quoted,  as 
above,  furnish  the  chief  contention  against  the  decree. 

None  of  the  appellants  were  parties  to  the  mortgage  or 
the  notes.  Their  liability  to  appellees  arose,  if  at  all,  under 
a  contract  between  themselves  and  Dawson,  the  mortgagor, 
who  was  also  their  grantor  of  the  mortgaged  premises. 

The  warranty  deed  by  Dawson,  the  mortgagor,  to  appel- 
lants, conveying  the  mortgaged  premises,  contained  no 
assumption  clause,  nor  made  any  reference  to  the  mortgage^ 
in  question. 

The  contract  referred  to  bore  even  date  with  the  deed, 
and  was  executed  and  delivered  at  the  same  time,  as  a  part 
of  the  same  transaction,  and  the  rule  is  that  "  where  differ- 
ent instruments  are  executed  as  the  evidence  of  one  trans- 
action or  agreement,  they  are  to  be  read  and  construed  as 
constituting  but  a  single  instrument."  Wilson  v.  Roots, 
119  111.  379. 

The  contract  recites  the  fact  of  the  conveyance  of  the 
premises  by  the- warranty  deed  from  Dawson  to  appellants, 
and  that  such  conveyance  was  made  as  security  for  the  com- 
pletion, by  Dawson,  of  a  building  upon  the  premises,  in 
accordance  with  a  specified  agreement  and  within  a  stated 
time,  in  the  event  of  which  b^ing  done  and  certain  other 
undertakings  being  performed  by  Dawson,  then  and  in  such 
case  the  premises  should  be  reconveyed  to  him,  but  if  not 
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SO  done  and  performed,  then  the  said  conveyance  should 
become  absolute  to  the  grantees  in  the  deed  (the  appellants 
here),  "and  in  that  event  the  said  first  parties  (appellants) 
hereby  agree  to  assume  the  two  incumbrances  of  $12,000 
an<i  $3,000,  respectively,  above  named." 

It  is  not  disputed  that  the  incumbrance  for  $3,000  so 
referred  to  is  the  incumbrance,  or  mortgage,  involved  in  this 
foreclosure  suit. 

At  a  time  subsequent  to  the  making  of  the  deed  and  con- 
tract, controversies  arose  between  appellants  and  Dawson, 
and  appellants  filed  of  record  a  notice  of  forfeiture  of  the 
contract,  and  in  an  equity  suit  brought  by  them  against 
Dawson,  they  procured  a  decree  wherein  the  court  found 
that  Dawson  had  failed  to  do  and  perform  as  was  agreed  by 
him  in  and  by  said  contract,  and  that  notice  of  the  forfeiture 
of  the  contract  had  been  filed,  and  adjudged  the  said  deed 
from  Dawson  to  appellants  to  be  absolute  and  final,  and 
confirmed  and  established  the  title  of  appellants  thereunder, 
subject  to  the  incumbrances  for  $12,000  and  $3,000,  respect- 
tiveiy,  mentioned  in  the  contract. 

The  question  of  whether  the  appellees,  holders  of  the 
incumbrance  mentioned  in  the  contract,  are  entitled  to  the 
benefit  and  advantage  of  the  agreement  so  made  by  appel- 
lants with  Dawson,  to  assume  said  incumbrance  in  case  the 
deed  from  Dawson  to  them  became  an  absolute  convevance, 
is  the  important  and  controlling  question  in  the  case. 

Master  in  Chancery  George  W.  Miller,  to  whom  the  cause 
was  referred,  and  whose  report  was  approved  by  the  Supe- 
rior Court,  and  decree  entered  accordingly,  reported  thor- 
oughly upon  this  aspect  of  the  case,  and  we  adopt  his 
report  upon  that  subject  as  the  opinion  of  this  court. 

Master  Miller  said : 

"  It  is  conceded  by  counsel  for  the  defendants  that  if  the 
warranty  deed  from  Dawson  to  Eggleston,  Mallette  & 
Browneil  contained  an  assumption  clause,  the  defendants 
would  be  personally  liable  for  the  payment  of  the  mort- 
gages, not  only  to  Dawson,  the  maker  of  the  notes,  but  to 
the  legal  holders  and  owners  thereof,  and  that  the  legal 
holders  and  owners  of  the  notes  could  recover  against  the 
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defendants  on  that  agreement,  either  at  law  or  in  equity. 
But  it  is  claimed  by  counsel  for  the  defendants  that  because 
the  agreement  to  assume  this  indebtedness  was  made  by  a 
separate  contract,  to  which  the  complainants  are  not  parties 
and  not  inserted  in  the  deed,  no  one  but  Dawson  can  take 
advantage  of  that  agreement,  and  therefore  the  complain- 
ants, as  the  holders  of  the  notes,  are  not  entitled  to  recover 
against  these  defendants.  I  have  been  unable  to  find  any 
authority^,  and  none  has  been  cited  by  counsel,  which  sup- 
ports this  contention. 

The  case  of  Moore  v.  Booker,  62  N.  W.  Rep.  607,  decided 
by  the  Supreme  Court  of  North  Dakota,  vvas  a  bill  to  fore- 
close a  mortgage.  It  was  claimed  that  Booker  and  one 
Ryan,  to  whom  the  premises  had  been  conveyed,  assumed 
and  agreed  to  pay  the  incumbrance,  and  a  deficiency  decree 
was  asked  agamst  them.  The  deed  contained  no  assump- 
tion clause.  The  only  reference  therein  to  the  mortgage 
being  in  the  covenant  of  warranty,  wherein  the  grantor 
covenanted  that  the  land  was  free  of  all  incumbrances  except 
this  mortgage. 

The  defendants  claimed  they  did  not  assume  because 
there  was  no  assumption  clause  in  the  deed. 

The  court  said  (p.  609) :  '  It  was  entirely  proper  that 
the  existing  mortgage  should  be  excepted  from  tne  cove- 
nant of  warranty.  But  the  fact  did  not  show  that  the 
grantee  did  or  did  not  assume  the  payment  of  such  mort- 
gage. The  contract  by  which  the  grantee  assumes  the 
payment  of  existing  incumbrances,  is  separate  and  distinct 
irom  the  convevance.  It  mav  be  and  often  is  embodied  in 
the  deed,  but  it  may  be  by  separate  writing,  or  it  may  rest 
entirely  by  parol.  In  either  case,  as  is  claimed  in  this 
instance,  the  amount  of  the  incumbrance  is  deducted  from 
the  purchase  price,  and  the  balance  only  paid  to  the  grantor. 
The  contract  to  assume  the  incumbrance  is  an  original 
promise  on  the  part  of  the  grantee  to  pay  his  own  debt  in 
a  particular  manner,  and  the  holder  of  the  incumbrance 
can  take  advantage  of  this  promise  in  a  court  of  equity 
and  obtain  a  personal  judgment  for  deficiency  against  the 
grantee.' 

In  Taintor  v.  Hemmingway,  18  Hun  (N.  Y.),  458,  the 
plaintiff  owned  land  subject  to  a  mortgage  and  sold  it  to 
the  defendants.  The  defendants  did  not  by  the  terms  of 
the  deed  assume  and  agree  to  pay.  The  amount  of  the 
mortgage  was  deducted  from  the  value  of  the  land,  the 
equity  alone  being  sold.    The  defendants  agreed  by  parol 


630  Appellate  Courts  op  Illinois. 

Vol.  84.]  Eggleston  v.  Morrison. 

to  pay  the  mortgage.  The  mortgage  was  foreclosed  and 
the  pfaintiflf  compefled  to  pay  the  deficiency.  He  thereupon 
sued  the  defendants  on  their  parol  agreement  and  recov- 
ered. 

It  was  not  claimed  that  the  language  of  the  deed  created 
any  personal  liability  on  the  part  of  the  defendants  to  pay 
the  mortgage.  The  defendants  insisted  that  it  was  error 
to  allow  proof  of  the  parol  contract,  because  (1)  any  con- 
temporaneous parol  contract  was  merged  in  the  deed;  (2) 
such  proofs  contradicted  and  varied  the  terms  of  the  deed; 
(3)  parol  proof  can  not  be  allowed  to  contradict  the  con- 
sideration expressed  in  the  deed. 

The  court  said  (p.  400) :  '  These  positions  can  not  be 
maintained.  The  contract  to  assume  and  pay  the  mortgage 
was  wholly  independent  of  the  contract  embraced  in  the 
deed.  The  deed  was  good,  so  far  as  it  went,  by  way  of  par- 
tial performance.  The  verbal  agreement  was  in  addition 
thereto  and  in  no  respect  contradictory.  It  did  not  vary 
the  terms  of  the  contract  as  contained  in  the  deed  and  was 
not  merged  therein.' 

The  case  of  Wilson  v.  King,  23  N.  J.  Eq.  150,  was  a  bill 
to  foreclose  a  mortgage  by  the  holder  of  the  notes  in  which 
it  was  sought  to  hold  one  who  had  purchased  the  premises 
after  the  mortgage  was  made  on  an  agreement  to  assume 
and  pay  the  debt.  The  deed  contained  the  usual  covenants 
even  against  incumbrances.  The  agreement  to  assume  and 
pay  was  by  parol. 

The  court  said  (152) :  '  The  undertaking  of  King  to  pay 
the  mortgage  would  be  enforced  in  equity  if  proved.  The 
covenant  in  the  deed  that  the  premises  were  free  from  in- 
cumbrances, or  any  other  covenant,  would  not  estop  the 
complainant  from  recovering  upon  such  undertaking.  It 
was  so  held  by  the  Court  of  Errors  in  Bolles  v.  Beach,  2  Bab. 
680.  That  was  a  suit  by  grantor  against  grantee  on  a  ver- 
bal promise  at  the  conveyance  to  assume  and  pay  a  mort- 
gage of  $1,000  on  the  premises  conveyed.  The  deed  was 
with  full  covenants,  including  that  against  incumbrances, 
and  it  was  declared  that  neither  the  covenants  nor  the 
recital  that  the  consideration  was  paid  in  full,  or  the  release 
for  it,  estopped  the  grantor  from  proving  and  recovering  on 
the  verbal  agreement.  The  court  held  that  the  estoppel 
only  applied  when  the  proof  was  offered  for  effecting  the 
validity  of  the  deed.  And  it  is  settled  that  in  equity  the 
mortgagee  may  recover  against  the  grantee  on  such  under- 
taking to  the  grantor  as  an  equitable  undertaking  to 
him.'    ♦    ♦    ♦ 
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These  three  cases  are  in  line  with  the  current  of  authority 
upon  this  question.  It  is  not  necessary  that  the  assumption 
clause  be  m  the  deed.  It  may  be  by  a  separate  written 
contract,  or  by  a  parol  contract,  and  the  grantee  in  the  deed 
who  agrees,  either  in  writing  outside  of  the  deed,  or  by 
parol,  to  assume  and  pay  an  incumbrance  to  which  the 
premises  conveyed  to  him  are  subject,  will  be  held  upon  the 
agreement  not  only  by  his  grantor,  but  by  the  owners  of 
the  notes,  the  payment  of  which  he  assumed,  and  this  al- 
though the  deed  to  him  may  contain  an  express  covenant 
that  the  premises  are  free  from  incumbrances. 

It  is  next  insisted  by  counsel  for  the  defendants  that  it 
was  not  provided  in  said  contract  that  the  defendants 
should  "assume  and  pay"  the  incumbrances,  but  simply 
that  they  should  "assume"  the  incumbrances,  and  that  the 
two  expressions  are  not  the  same,  and  do  not  have  the  same 
effect.     But  see  Jones  on  Mortgages,  Vol.  1,  Sec.  748  : 

'  A  clause  in  a  deed  which  recites  that  the  premises  are 
subject  to  a  certain  mortgage,  which  the  grantee  "assumes," 
means  the  same  as  if  it  were  "  assumes  to  pay,"  and 
amounts  to  a  personal  covenant  b}^  the  grantee  to  pay  the 
mortgage.' 

It  is  next  argued  by  counsel  for  the  defendants  that 
while  it  is  true  the  defendants  agreed  in  the  contract  to 
assume  the  incumbrances,  in  case  the  deed  to  them  became 
absolute  because  of  Dawson's  default,  they  should  not  be 
hehl  to  this  agreement  now,  because  after  Dawson's  failure 
to  comply  with  the  terms  of  the  contract,  he  did  not  vol- 
untarily surrender  the  premises,  but  compelled  them  to 
resort  to  the  courts  to  get  the  property.  It  is  a  sufficient 
reply  to  this  to  say  tnat  the  defendants'  agreement  to 
assume  the  incumbrance  did  not  depend,  under  the  con- 
tract, upon  the  peaceable  surrender  of  the  property  by 
Dawson.  If  Dawson  believed  that  he  had  complied  with 
the  contract,  or  that  his  failure  to  comply  therewith  was 
the  fault  of  the  defendants,  it  was  his  right  to  contest  the 
forfeiture  of  his  contract  in  court,  and  the  terms  and  pro- 
visions of  the  written  contract  between  the  parties  are  not 
to  be  changed  by  the  fact  that  a  court  proceeding  was 
necessary  to  settle  the  controversy  between  them. 

Counsel  has  also  argued  that  when  the  contract  was 
forfeited  by  the  decree  of  xjourt  it  merged  in  the  decree 
and  was  at  an  end,  and  can  not  be  enforced  by  the  com- 
plainants, although  it  is  not  seriously  contended  that  it  can 
not  still  be  enforced  by  Dawson.     But  this  contention  is 
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not  tenable.  The  decree  of  court  did  not  forfeit  the  con- 
tract, nor  make  the  conveyance  from  Dawson  to  the  defend- 
ants absohite.  The  forfeiture  of  the  contract  and  the 
change  of  the  deed  from  a  conditional  to  an  absolute  con- 
veyance was  the  result  of  Dawson's  failure  to  fullill  the 
contract.  The  decree  did  not  create  the  fact.  It  simply 
set  at  rest  the  controversy  between  Dawson  and  Eggleston, 
Mallette  &  Brownell,  and  declared  a  fact  which  already 
existed,  viz. :  that  Dawson  had  failed  to  caiTy  out  the  con- 
tract, and  because  of  such  default  the  conveyance  to  the 
delendants  had  become  absolute.  But  the  very  contract 
which  made  Dawson's  deed  to  the  defendants  absolute, 
because  of  Dawson's  failure  to  comply  therewith,  also  pro- 
vided that  when  the  deed  did  become  absolute  the  defend- 
ants should  become  personally  liable  for  the  payment  of 
the  two  incumbrances.  If  the  contract  is  to  be  enforced 
at  all,  it  must  be  enforced  in  all  its  parts.  If  it  is  sufficient 
to  deprive  Dawson  of  his  interest  in  this  property,  it  is  suf- 
ficient to  bind  the  defendants  to  pay  the  incumbrances. 

My  attention  has  also  been  called  to  the  fact  that  the 
decretal  part  of  the  decree  confirmed  the  title  in  the  defend- 
ants, subject  to  these- two  incumbrances,  but  that  it  does 
not  decree  that  they  are  personally  liable  to  pay  them.  It 
does  not  appear  that  their  liability  in  this  regard  was  a 
question  at  issue  in  that  suit,  and  it  may  also  be  said  that  if 
it  was,  the  decree  does  not  provide  that  they  are  not  liable. 
In  fact  the  decree  previously  recognizes  their  liability  for 
these  incumbrances  in  its  findin^r  of  facts.   But  inanv  event 

CI?  9^ 

the  complainants  in  this  case  can  not  be  bound  by  that 
decree,  for  they  were  not  parties  to  the  suit. 

I  have  given  this  question  my  most  careful  consideration, 
but  I  am  unable  to  reach  anv  other  conclusion  than  that 
the  defendants,  Charles  B.  Eggleston,  James  P.  Mallette 
and  Ralph  E.  Brownell,  under  the  contract  in  evidence, 
assumed  and  agreed  to  pay  the  incumbrances  heretofore 
mentioned,  one  of  which  trust  deeds  is  sought  to  be  fore- 
closed in  this  suit,  and  that  they  are  therefore  personally 
liable  to  the  complainants  for  the  amounts  which  I  have 
hereinabove  found  to  be  due  them." 

The  cases  of  Bay  v.  Williams,  112  111.  91,  and  Dean  v. 
Walker,  107  111.  540,  are  also  applicable. 

The  point  is  made  that  the  decree  against  appellants  is 
premature. 

The  personal  effect  of  the  decree  is,  by  its  terms,  con- 
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ditional  only,  and  gives  nothing  against  appellants  person- 
ally, except  in  case  of  a  deficiency  remaining  after  sale,  and 
in  that  respect  is  warranted  by  the  statute.  Sec.  16,  Chap. 
95,  entitled  *'  Mortgages." 

The  insistence  that  it  was  error  to  provisionally  order 
execution  for  the  deficiency,  if  any,  to  run  against  appel- 
lants and  Dawson  jointly,  because  one  is  liable  primarily 
and  the  other  secondarily,  is  without  force.  Both  parties 
are  liable  primarily,  but  under  the  statute  it  is  not  material 
whether  so  or  not,  for  the  statute  authorizes  the  decree 
against  such  defendants  as  are  personally  liable,  irrespective 
of  degree. 

The  point  that  the  decree  provides  for  a  joint  solicitor's  fee 
is  something  that  does  no  harm  to  appellants. 

The  decree  seems  to  be  in  all  respects  a  proper  one,  and 
it  is  affirmed. 


W.  B,  Conkey  Co.  y.  Albert  Bueherer^    by  His  Next 

Friend. 

1.  FuAcncE— Modification  of  Instructions. — A  material  modification 
of  an  instruction  should  be  so  made  that  the  jury  can  not  see  what  the 
court  liolds  not  to  be  the  law. 

2.  Master  and  SERVAJiT^ Authority  in  Emergencies.— The  master  is 
not  liable  for  injuries  to  persons  assisting  his  servant  in  an  emergency, 
unless  the  servant  is  authorized  to  engage  the  services  of  such  persons 
in  emergencies,  and  no  such  emergency  can  exist  if  there  are  other  serv- 
ants of  the  same  master  present  and  ready  to  assist,  and  if  with  their 
help  the  servant  could  have  accomplished  the  work  in  hand. 

Action  in  the  Case,  for  personal  injuries.  Trial  in  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  the  Branch 
Appellate  (Jourt  at  the  October  term,  1899.  Reversed  and  remanded. 
Opinion  filed  July  11,  1899.    Rehearing  denied  October  17,  1899. 

F.  J.  Canty  and  Americus  B.  Melville,  attorneys  for 
appellant;  C.   H.   Van  Alstine,  of  counsel. 

John   F.   Waters,   attorney  for  appellee. 
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Mr.  Justice  Uorton  delivered  the  opinion  of  the  court. 

While  one  of  the  delivery  wagons  belonging  to  appellant 
was  upon  Van  Buren  street,  between  Wabash  avenue  and 
State  street,  in  the  city  of  Chicago,  September  4,  1894,  the 
rear  axletree  broke  near  the  inner  end  of  the  hub  of  one  of 
the  wheels.  The  load  which  was  upon  the  wagon  when  the 
break  occurred  was  removed  to  another  wagon  belonging 
to  appellant.  The  broken  wagon  was  then  taken  by  one  of 
appellant's  employes  along  Van  Buren  street  to  Plymouth 
place.  In  the  view  we  entertain  as  to  this  case,  we  shall 
express  no  opinion  as  to  whether  the  wagon  was  on  Ply- 
mouth place  at  the  time  the  plaintiff  was  injured. 

At  the  request  of  the  driver  the  ap})ellee  went  under  the 
wagon  to  adjust  a  scantling  with  one  end  upon  the  forward 
axletree  and  the  other  on  the  ground,  the  broken  axletree 
resting  on  the  scantling.  While  he  was  under  the  wagon 
the  horse  started  forward  and  the  wa^on-bodv  came  down 
upon  the  appellee,  causing  severe  injury.  While  the  wagon 
was  at  the  place  where  the  appellee  was  injured,  another 
wagon  belonging  to  the  appellant  came  along.  The  driver 
on  that  wagon  drove  to  one  side  and  stopped  and  went  to 
the  place  where  the  broken  wagon  was  standing.  "  Tommy  " 
Lyon  was  the  name  of  the  driver  with  the  broken  wagon, 
and  William  Wegman  that  of  the  driver  with  the  wagon 
which  came  there. 

Wegman  said  to  Lyon,  *'  Can  I  help  you  ? "  To  this  Lyon 
replied,  saying,  "  Eave  you  a  monkey-wrench  and  rope  on 
your  wagon  ? "  Wegman  replied,  "  I  guess  so."  Appellee 
was  there  at  the  time  this  conversation  was  had.  Weg- 
man went  to  his  wagon  to  get  the  monkey-wrench  and 
rope,  and  while  he  was  after  these  articles  the  appellee 
was  injured. 

The  case  was  tried  in  the  court  below,  and  is  argued  in 
this  court  by  counsel  for  appellee  upon  the  theory  that  an 
emergency  existed  which  authorized  Lyon  to  employ  assist- 
ance ;  that  he  did  request  appellee  to  assist  him,  and  that 
appellee,  having  acceded  to  that  request,  became,  in  law, 
an  employe  of  appellant.    The  case  being  before  the  court 
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and  jury  upon  that  theory,  attorney  for  appellant  asked 
the  court  to  give  to  the  jury  the  following  instruction,  viz. : 

"  The  driver  of  the  wa^on  in  question  did  not  have  the 
authority  to  employ  outside  assistance  so  as  to  charge  the 
defendant  in  this  case  with  liability  for  his  negligent  acts 
or  omissions,  by  reason  of  the  mere  fact  that  the  wagon  in 
question  broke  or  was  disabled.  Before  he  would  have 
such  authority,  at  the  time  and  place  in  question,  such 
emergency  must  have  existed  as  to  call  for  additional  assist- 
ance outside  that,  |/*a7iy,  obtainable  from  the  defendant's 
servants  and  agents.  And  if  you  believe  from  the  evidence 
that  other  sereants  of  this  defendant  were  present  in  numbers 
sufficient  to  have  accomplished  the  work  in  hand^  then  the 
said  Lyon  had  not  authority  to  employ  other  persons^  and 
your  verdict  will  be^  not  guilty. 

That  portion  of  said  instruction  which  is  printed  in  italics 
was  stricken  out  by  the  trial  judge,  and  the  instruction  as 
thus  modified  was  given. 

This  court  is  unanimously  of  the  opinion  that  such  modi- 
fication of  said  instruction  was  erroneous.  Appellant  is  not 
liable  in  this  case  unless  Lyon  was  authorized  to  engage  the 
services  of  appellee  because  of  some  emergency.  No  such 
emergency  existed  if  there  was  another  servant  of  appellant 
present  ready  to  assist,  and  if  he  and  Lyon  could  have 
accomplished  the  work  in  hand.  There  is  no  doubt  but  that 
the  other  driver  came  there  where  appellee  was  hurt.  The 
jury  should  have  been  instructed  as  requested  in  that 
portion  of  this  instruction  which  was  stricken  out  by  the 
court. 

The  record  shows  that  "  The  court  sent  said  modified  and 
changed  instructions  to  the  jury,  and  said  instructions 
showed  the  modifications  and  changes  made  thereon  by  the 
court." 

Such  a  modification  as  this  of  an  instruction  should  be  so 
made  that  the  jury  may  not  see  what  the  court  holds  not  to 
be  the  law. 

We  are  not  unmindful  of  the  fact  that  this  is  the  mode 
in  which  instructions  are  frequently,  and  perhaps  usually, 
corrected  or  modified.  Neither  can  we  shut  our  eyes  to  the 
fact  that  this  must,  or  at  least  may,  have  had  the  same  effect 
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as  though  the  court  had  instructed  the  jury  that  such  is  not 
the  law.  The  question  presented  by  the  erased  portion  of 
this  instruction  was  correct  and  important,  if  not  absolutely 
controlling. 

As  this  case  must  be  remanded  for  another  trial,  we  refrain 
from  expressing  any  opinion  upon  the  testimony  as  to 
whether  an  emergency  existed,  such  as  the  law  recognizes, 
and  also  as  to  whether  the  doctrine  of  fellow-servant  applies 
if  there  was  such  an  emergency. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Win.  J.  Evans  and  Annie  Evans  v.  Albert  N.  Eastman^ 
Donald  Mclntyre  and  Sqnire  Harris. 

1.  Appellate  Court  Practice— In  Case  of  Partial  itewrwon.— The 
Appellate  Court  in  case  of  a  partial  reversion,  wiU  give  such  judgment 
or  decree  as  the  inferior  court  ou^ht  to  have  given,  and  for  this  purpose 
it  may  allow  the  entering  of  a  remittitur,  either  in  term  time  or  vacation, 
or  remand  the  cause  to  the  inferior  court  for  further  proceedings,  as  the 
case  may  require. 

2.  Same — Where  the  Decree  of  the  Lower  Court  is  Affirmed, — In  case 
the  decree  of  the  lower  court  is  affirmed,  upon  a  copy  of  the  order  of 
the  Appellate  Court  being  filed  in  the  office  of  the  clerk  of  the  lower 
court.  *'  execution  may  issue  and  other  proceedings  may  be  bad  therein 
in  all  respects  as  if  no  appeal  or  writ  of  error  had  been  presented.*' 

8.  Same—  Where  a  Notice  is  Required, — A  notice  to  tiie  adverse  party 
is  required  only  in  the  event  of  a  case  being  remanded  for  a  new  trial 
or  hearing  by  the  court. 

Foreclosure  of  m  Trnst  Deed.— Error  to  the  Circuit  Court  of  Cook 
Coimty;  the  Hon.  Elbridoe  Hanecy,  Judge,  presiding.  Heard  in  thia 
court  at  the  March  term,  1899.  Affirmed.  Opinion  filed  October  19, 
1899. 

Statement. — Defendant  in  error  Eastman  filed  a  bill 
against  plaintiffs  in  error  and  others  in  the  Circuit  Court  of 
Cook  County,  to  foreclose  a  trust  deed  on  certain  real  estate  in 
Cook  county,  and  obtained  a  decree  in  his  favor,  from  which 
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plaintiff  in  error  William  J.  Evans  alone  prosecuted  a  writ 
of  error  to  this  court,  where  the  decree  of  the  court  below 
was  affirmed  except  that  portion  continuing  the  receiver 
after  sale,  and  so  much  of  the  decree  as  directed  what  he 
should  do  with  the  moneys  by  him  thereafter  received, 
which  was  reversed.  See  Evans  v.  Eastman,  60  111.  App. 
332. 

Plaintiff  in  error  Annie  Evans  was  defaulted  in  the  court 
below  and  did  not  appear  in  the  Appellate  Court. 

The  mandate  of  the  Appellate  Court  was  filed  in  the 
court  below  on  February  3, 1896,  and  the  order  entered  by 
the  Circuit  Court  on  that  date  is  as  follows: 

"  On  motion  of  solicitor,  it  is  ordered  that  leave  be  granted 
to  reinstate  and  redocket  the  above  entitled  cause  in  this 
court,  per  remanding  order  filed  here  this  date." 

The  chancery  register  kept  by  the  clerk  of  the  Circuit 
Court  shows  that  the  mandate  was  filed  January  24,  1890, 
but  no  notice  appears  to  have  been  served  upon  either  of 
the  plaintiffs  in  error  that  said  mandate  was  or  would  be 
filed,  or  that  a  motion  would  be  made  to  reinstate  or  re- 
docket  the  cause. 

No  new  decree  was  entered,  and  thereafter,  from  time  to 
time,  the  Circuit  Court  proceeded,  upon  notice  to  plaintiff 
in  error  William  J.  Evans,  with  the  execution  of  the  origi- 
nal decree  in  the  cause,  which  was  full  and  complete  in  all 
its  details,  providing  for  a  sale  of  the  premises  in  question, 
a  distribution  of  the  proceeds  of  such  sale,  issuing  of  a  certif- 
icate thereon,  and  in  case  of  a  failure  to  redeem,  for  the  is- 
suing of  a  deed  and  possession  of  the  property,  except  that 
no  action  was  taken  under  that  portion  of  the  decree  which 
was  reversed. 

The  master  having  made  a  sale  pursuant  to  the  directions 
of  the  original  decree,  which  showed  a  deficiency  due  to  de- 
fendant in  error  Eastman  of  $5,476,  his  report  was  con- 
firmed by  the  chancellor  on  April  16,  1898,  a  deficiency 
decree  rendered  for  the  amount  reported  and  interest  there- 
on, and  the  receivership  continued  for  the  benefit  of  the 
deficiency  decree  during  the  period  of  redemption,  or  until 
the  deficiency  decree  should  be  paid  or  satisfied. 
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PlaintiflFs  in  error  prosecute  this  writ  of  error  and  claim 
that  the  Circuit  Court  had  no  jurisdiction  to  enter  the  rein- 
stating order  of  February  3,  1896,  because  no  notice  was 
served  upon  them,  and  that  the  Circuit  Court  erred  in  con- 
firming the  master's  report  of  sale  and  entering  the  defi- 
ciency decree  of  April  16,  1898. 

Consider  H.  Willett,  attorney  for  plaintiffs  in  error. 

Albert  N.  Eastman,  pro  se^  and  attorney  for  defendants 
in  error. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 
Sees.  81,  82  and  83,  Chap.  110,  of  111.  Rev.  Stats.,  are  as 
follows : 

"Sec.  81.  The  Supreme  Court  or  Appellate  Court,  in 
case  of  a  partial  reversal,  shall  give  such  judgment  or  decree 
as  the  inferior  court  ought  to  nave  given,  and  for  this  pur- 
pose may  allow  the  entering  of  a  remittitur,  either  in  term 
time  or  vacation,  or  remand  the  cause  to  the  inferior  court 
for  further  proceeding,  as  the  case  may  reguire. 

"Sec.  82.  When  an  appeal  or  writ  or  error  shall  be 
prosecuted  from  a  judgment,  order  or  decree  to  the  Supreme 
Court  or  Appellate  Court,  and  such  appeal  or  writ  of  error 
is  dismissed,  or  the  judgment,  order  or  decree  is  affirmed, 
upon  a  copy  of  the  order  of  the  Supreme  Court  or  Appel- 
late Court,  as  the  case  may  be,  being  filed  in  the  office  of 
the  clerk  of  the  court  from  which  the  case  was  originally 
removed,  execution  may  issue  and  other  proceedings  may 
be  had  therein  in  all  respects  as  if  no  appeal  or  writ  of  error 
had  been  prosecuted. 

"  Sec.  83.  When  any  cause  or  proceeding  either  at  law 
or  in  chancery,  is  remanded  by  the  Supreme  Court  or  Appel- 
late Court,  as  the  case  may  be,  for  a  new  trial  or  hearing 
by  the  court  in  which  suet  cause  was  originally  tried,  the 
Supreme  Court,  or  Appellate  Court,  as  the  case  may  be, 
shall  issue  its  mandate  reversing  and  remanding  such  cause 
directly  to  such  trial  courts  and  upon  a  transcript  of  the 
order  of  the  Supreme  Court  or  Appellate  Court,  as  the  case 
may  be,  remanding  the  same,  being  filed  in  the  court  in 
which  such  cause  was  originally  tried,  and  not  less  than  ten 
days'  notice  thereof  being  giving  to  the  adverse  party  or 
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his  attorney,  the  cause  or  proceeding  shall  be  reinstated 
therein." 

The  contention  of  plaintiffs  in  error  that  they  were 
entitled  to  ten  days'  notice  of  the  reinstating  and  redocket- 
ing  of  the  cause  in  the  court  below,  and  that  the  mandate 
of  the  Appellate  Court  wouid  be  filed,  is  not  tenable. 

The  original  decree  of  the  Circuit  Court,  as  it  will  be 
observed  from  the  statement  preceding  this  opinion,  was 
affirmed,  except  a  certain  part  of  the  decree,  which  was 
reversed,  but  no  remanding  order  was  made,  and  the  pro- 
ceedings thereafter  to  be  taken  in  the  Circuit  Court  are 
governed  by  Sees.  81  and  82,  svpra.  By  Sec.  81  it  is  pro- 
vided that  where  there  is  a  partial  reversal  the  Appellate 
Court  might  enter  such  decree  or  judgment  as  the  lower 
court  ought  to  have  done.  This  was  accomplished  by  the 
simple  reversal  of  that  part  of  the  decree  which  the  Appel- 
late Court  found  to  be  erroneous,  and  was  complete  with- 
out any  remanding  order  as  to  that  part  of  the  decree. 

By  Sec.  82  it  is  provided  that  in  case  the  decree  of  the 
lower  court  is  affirmed,  upon  a  copy  of  the  order  of  the 
Appellate  Court  being  filed  in  the  office  of  the  clerk  of  the 
lower  court,  **  execution  may  issue  and  other  proceedings 
may  be  had  therein  in  all  respects  as  if  no  appeal  or  writ 
of  error  had  been  prosecuted."  In  each  of  these  cases  no 
notice  is  required.  A  notice  is  required  only  in  the  event 
of  a  case  being  remanded  "  for  a  new  trial  or  hearing  by 
the  court."  (Sec.  83,  supra.)  In  the  case  at  bar,  as  we 
have  seen,  there  was  no  remanding  order,  and  nothing 
remained  for  the  court  below  except  to  execute  its  original 
decree,  save  in  the  respects  in  which  it  was  reversed. 

The  whole  of  the  argument  of  counsel  for  plaintiffs  in 
error  being  based,  upon  the  contention  that  the  Circuit 
Court  had  no  jurisdiction  to  reinstate  the  cause,  what  we 
have  said  fully  disposes  of  the  several  errors  assigned. 

In  view  of  the  disposition  of  this  case  by  the  court  we 
deem  it  unnecessary  to  pass  upon  the  motion  of  defendants 
in  error  to  dismiss  the  writ  of  error. 

There  being  no  error  in  the  record,  the  decree  of  the 
Circuit  Court  is  affirmed. 
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General  Electric  Bj.  Co.  y.  Chicago  &  W.  I.  B.  B.  Co. 

1.  Freehold — WJien  Not  Involved. — A  freehold  is  not  involved  in  a 
proceeding  to  enjoin  a  street  railway  from  laying  its  tracks  in  a  public 
street,  in  the  sense  in  which  the  term  *'  freehold  "  is  used  in  the  statute 
relating  to  appeals. 

Bill  for  mn  Injnnctlon.— Appeal  from  Superior  Court  of  Cook  County; 
the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1899.  Aflirmed.  Opinion  filed 
October  20.  1899. 

Ferdinand  Goss,  attorney  for  appellant;  Edwin  Walkkb 
and  Thomas  A.  Moran,  of  counsel. 

Edgar  A.  Bancroft  and  Hamline,  Scott  &  Lord,  attor- 
neys for  appellee. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

A  motion  is  entered  by  appellee  to  dismiss  this  cause  for 
the  reason  that  a  freehold  is  involved,  and  therefore  an  ap- 
peal lies  only  in  the  Supreme  Court.  That  motion  is  over- 
ruled. While  the  property  of  appellee,  which  appellant  is 
about  to  enter  upon  and  injure,  is  "  fixed  and  immovable  in 
its  character,  like  realty,"  yet,  it  is  not  a  freehold  in  the 
sense  in  which  that  term  is  used  in  the  statute  relating  to 
appeals. 

This  cause  was  before  this  court  at  the  last  term.  We 
then  expressed  our  views  upon  the  case  as  it  was  then  pre- 
sented (79  111.  App.  569).  The  cause  was  then  exhaustively 
argued,  and  now  no  arguments  are  filed  by  either  party,  but 
simply  short  briefs,  presumably  to  comply  with  the  rules  of 
the  court.  Counsel  for  appellant  say  in  their  brief,  "  The 
question  is  in  no  way  diflferent  now  from  what  it  was  then." 
Counsel  for  appellee  say,  "  This  cause  is  again  before  this 
court  upon  the  same  question  "  as  before.  Therefore  our 
opinion  upon  the  hearing  in  the  case  when  it  was  argued 
before  us,  is  adopted  as  our  opinion  in  this  presentation  of 
the  case. 

The  decree  of  the  Superior  Court  is  affirmed. 
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Illinois  Steel  Co.  y.  MIcliael  No?ak. 

1.  Forms— Of  Declaration  Against  a  Corporation  for  Astaault  and 
Battery, — ^The  court  gives  and  approves  a  declaration  as  a.statement  of 
a  good  caose  of  action  for  an  assault  and  battery  committed  by  a  servant 
of  a  corporation. 

2.  A8SAULT  AND  BATTERY— Oi«<  of  the  ActionfoT,— The  gist  of  every 
assault  and  battery  is  the  force  and  unlawfulness  of  the  act. 

8.  Savie— Reasonable  Force  in  Removing  Intruders.— The  law  justi- 
fies the  use  of  reasonable  force  to  expel  an  intruder  who  refuses  to  com- 
ply with  a  command  to  depart  from  the  premises  of  another,  and  if 
the  owner,  or  one  authorized  by  him.  exercises  only  such  reasonable 
force  aa  is  necessary  to  eject  the  intruder,  it  affords  a  complete  defense 
to  an  action  for  damages  been  use  of  such  forcible  expulsion. 

4.  Same—  Use  of  Reasonable  Force  a  Matter  of  Defense, — The  use  of 
only  reasonable  and  necessary  force  is  a  matter  of  defense,  and  it  is  for 
the  defendant  to  justify  under  the  protection  that  the  law  affords  him 
if  he  has  used  only  so  much  force  as  was  reasonable  and  necessary. 

5.  Master  and  Servant— Wicn  Liable  for  the  Acts  of  a  Servant. — 
Where  a  person  sworn  in  by  the  police  department  of  the  city  of  Chi- 
cago, to  act  as  special  policeman  to  protect  the  property  of  a  corporation, 
ejects  trespassers,  etc.,  and  reports  for  duty  and  instructions  to  the  fore- 
men of  the  corporation,  and  acts  in  pursuance  of  instructions  received 
from  them,  he  is  in  law  the  servant  of  the  corporation,  and  it  is  responsible 
for  whatever  excessive  force  he  uses  in  the  performance  of  his  duties. 

Trespass,  for  assault  and  battery.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1899.  AfBrmea. 
Opinion  filed  October  20,  1899.    n 

Kemper  K.  Knapp,  attorney  for  appellant;  Elbert  H. 
Gary,  of  counsel. 

Julius  F.  Smietanka  and  J.  Warren  Pease,  attorneys 
for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  appellee  recovered  a  verdict  and  judgment  for  $1,000 
in  his  action  on  the  case  against  the  appellant,  for  an  alleged 
assault  and  battery  committed  upon  his  person  by  a  servant 
of  the  appellant. 

Vol.  LXXXIY  41 
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The  correctness  of  the  judgment  is  challenged  upon  vari- 
ous grounds,  the  principal  ones  being  that  the  verdict  is 
against  the  weight  of  evidence  and  is  excessive;  that  the 
evidence  was  variant  from  and  does  not  sustain  the  decla- 
ration, and  for  error  in  instructions  given  at  the  request  of 
appellee.  The  declaration  states  the  cause  of  action  as 
follows : 

"And  the  plaintiff  further  alleges  that  upon  the  day 
aforesaid  he  was  lawfully  upon  the  premises  of  the  said 
defendant,  and  was  conducting  himself  in  a  peaceable  and 
orderly  manner,  and  that  thereupon  a  certain  servant  of  the 
said  defendant,  engaged  upon  his  master's  business  and  act- 
ing in  the  scope  ot  his  autnority  as  such  servant,  with  force 
and  arms,  and  without  ri^ht  and  provocation,  wantonly,  will- 
fully, carelessly  and  negligently  did  commit  an  assault  upon 
the  said  plaintiff,  and  thereupon  violently  beat  the  said  plaint- 
iff and  greatly  wounded  and  ill-treated  him,  and  thereupon 
beat  him  over  the  shoulders  with  a  certain  club  or  cudgel, 
then  in  the  hands  of  said  servant  of  the  said  defendant,  and 
thereupon  knocked  him  down  upon  the  ground  or  floor  of 
the  premises  of  said  defendant,  and  greatly  maltreated  him 
in  the  premises." 

Such  we  regard  to  be  the  statement  of  a  good  cause  of 
action  for  an  assault  and  battery  committed  by  a  servant. 

At  the  instance  of  appellee  the  court,  in  one  or  more 
instructions,  told  the  jury  that  though  they  should  believe 
from  the  evidence  the  plaintiff  had  no  right  to  remain  upon 
appellant's  premises  after  he  was  commanded  to  leave,  etc., 
still  if,  in  ejecting  him,  more  force  was  used  than  was  reason- 
ably necessary,  he  was  entitled  to  recover. 

No  fault  is  found  with  the  law  as  stated  in  the  instruc- 
tions, but  it  is  contended  that  the  use  of  excessive  force  is 
not  declared  upon  as  the  wrong  that  was  committed  against 
the  plaintiff;  that  the  only  wrong  complained  of  is  an  assault 
"  without  right  or  provocation,"  and  not  the  use  of  excess- 
ive force  in  a  rightful  ejectment  of  plaintiff,  and  hence  the 
element  of  excessive  force  entering  into  the  instructions 
authorized  the  jury  to  return  a  verdict  upon  a  cause  of 
action  not  stated  in  the  declaration. 

The  gist  of  every  assault  and  battery  is  the  force  and 
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unlawfulness  of  the  act.  There  is  no  such  thing  as  a  lawful 
assault  and  battery. 

When,  therefore,  the  declaration  alleged  an  assault  and 
battery,  it  alleged  a  forcible  and  unlawful  act. 

If  the  force  employed  were  justifiable  and  necessary,  it 
was  matter  of  defense.  It  was  not  for  the  plaintitf  to 
allege  the  lawfulness  of  the  use  of  force  after  a  request  to 
the  plaintiff  to  depart,  and  then  negative  its  applicability 
because  of  the  excess  of  force  employed. 

The  law  justifies  the  use  of  reasonable  force  to  expel  an 
intruder  who  refuses  to  comply  with  a  command  to  depart 
from  the  premises  of  another,  and  if  the  owner  or  one 
authorized  by  him  exercises  only  such  reasonable  force  as  is 
necessary  to  eject  the  intruder,  it  affords  a  complete  defense 
to  an  action  for  damages  because  of  the  forcible  expulsion. 
But  the  use  of  only  reasonable  and  necessary  force  is  a 
matter  of  defense,  and  it  is  for  the  defendant  to  justify, 
under  the  protection  that  the  law  affords  him,  if  he  has 
used  only  so  much  force  as  was  reasonable  and  necessary. 

Woodman  v.  Howell,  45  111.  367,  cited  by  both  parties, 
was  the  case  of  an  assault  and  battery,  alleged  in  the  usual 
form,  to  which  the  defendant  pleaded  the  request  to  the 
plaintiff  to  leave  the  premises,  his  refusal,  and  the  ensuing 
ejection  of  him  with  no  more  force  than  was  necessary. 

The  plea  was  held  to  be  good  in  law,  and  to  be  sustained 
by  the  proof. 

Without,  so  far  as  we  have  observed,  any  objection  being 
made  to  the  evidence  upon  the  ground  of  the  insufficiency 
of  the  declaration  to  support  it,  or  of  it  being  variant  from 
the  declaration,  all  the  circumstances  of  the  alleged  assault 
and  battery,  and  of  its  justification,  were  gone  into  by  both 
sides. 

It  thus  became  a  question  for  the  jury  whether  the  force 
that  was  used  to  eject  the  plaintiff  was  reasonable  and  nec- 
essary, or  was  excessive,  and  we  think  the  court  properly 
instructed  the  jury. 

The  pleadings,  the  theory  upon  which  the  evidence  shows 
the  case  was  tried  on  both  sides,  and  the  instructions  for 
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both  parties,  all  show  that  the  entire  issue  was  before  the 
jury,  and,  if  not  in  a  strictly  formal  manner,  all  formal 
objections  must  be  considered  as  having  been  waived. 

The  evidence  is  conflicting  as  to  the  amount  of  force  that 
was  used  in  behalf  of  appellant,  and  of  resistance  made  by 
appellee,  as  is  usual  in  cases  of  this  character,  and  it  is  not 
unreasonable  to  suppose  that  the  jury  acted  dispassionately 
and  with  due  regard  for  all  the  evidence,  for  we  might  look 
for  a  much  larger  verdict,  if  but  the  testimony  on  the  side 
of  the  plaintiff  were  considered. 

We  have  fully  considered  all  the  evidence,  and  are  unable, 
under  the  rules  governing  us,  to  say  that  the  verdict  was 
wrong,  either  in  amount  or  for  being  opposed  to  the  weight 
of  evidence. 

The  point  that  appellant  is  not  responsible  for  the  acts  of 
Shannon  in  committing  the  alleged  assault  upon  the  appel- 
lee  is  not  well  taken. 

He  was  sworn  in  by  the  police  department  of  the  city  of 
Chicago  to  act  as  a  special  policeman  to  protect  appellant's 
property  and  eJQct  trespassers,  but  he  reported  for  duty  and 
instructions  to  the  foremen  of  appellant,  and  acted  in  pur- 
suance of  instructions  received  from  them.  He  was  inlaw 
the  servant  of  appellant,  and  for  whatever  excessive  force 
he  used  in  the  performance  of  his  duties  his  master  was 
responsible. 

We  discover  no  substantial  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 


Warren  Springer  et  al.  v.  John  Cochrane  et  al. 

1.  Soucrrou's  Fees — Rule  in  AUounng,— The  rule  concerning  the 
aUowance  of  solicitor's  fees  in  foreclosure  cases,  where  the  parties  have 
stipulated  in  the  mortgage  the  amount  thereof,  is  that  the  mortgagor 
and  his  grantees  shall  be  concluded  by  the  amount  agreed  upon,  unless 
it  appears  that  the  amount  was  inserted  as  a  cover  for  usury,  unrea- 
sonable, excessive,  or  is  obnoxious  as  a  penalty. 
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Foreclosare  of  m  Trast  Deed. — Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Mubbay  F.  Tulby,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed. 
Opinion  filed  October  20, 1899. 

W.  N.  Gbmmill,  attorney  for  appellants. 
Baylky  &  Webster,  attorneys  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  only  one  of  the  assigned  errors  that  is  argued,  is  that 
which  questions  the  allowance  of  solicitor's  fees. 

The  suit  was  to  foreclose  a  trust  deed  in  the  nature  of  a 
mortgage  of  real  estate  to  secure  $20,000,  a  part  of  the  pur- 
chase money  agreed  to  be  paid  for  the  mortgaged  premises. 

The  appellant  is  grantee  of  the  premises  subsequent  to  the 
mortgage.  The  trust  deed  provides  that  in  case  of  a  fore- 
closure and  sale  of  the  premises,  a  solicitor's  fee  of  five  per 
cent  upon  the  amount  secured  shall  become  a  charge  upon 
the  premises  and  be  paid. 

The  decree  found  a  sum  in  excess  of  $22,000  to  be  due, 
exclusive  of  solicitor's  fees,  and  allowed  $1,000  for  complain- 
ant's solicitor's  fees. 

Three  lawyers  of  extensive  experience,  practicing  at  the 
Chic«ago  bar,  testified,  in  behalf  of  appellees,  that  $1,000  is 
a  reasonable,  usual  and  customary  fee  for  the  services  and 
resj>onsibities  involved,  and  no  one  was  called  to  testify  to 
the  contrary. 

The  rule  concerning  the  allowance  of  solicitor's  fees  to 
the  complainant  in  foreclosure  cases,  when  the  parties  have 
stipulated  in  the  mortgage  the  amount  thereof,  is  that  the 
mortgagor,  and  his  grantees,  shall  be  concluded  by  the 
amount  agreed  upon,  unless  it  appears  that  the  amount  was 
inserted  as  a  cover  for  usury,  or  is  unreasonable  or  excessive, 
or  is  obnoxious  as  a  penalty.  Heffron  v.  Gage,  149  III.  182, 
and  cases  there  cited;  Stone  v.  Billings,  167  111.  170;  Guig- 
non  V.  Union  Trust  Co.,  156  111.  135;  McMannomy  v.  C,  D. 
&  V.  K.  R.  Co.,  167  111.  497;  Shaflftier  v.  Healy,  57  111.  App. 
90. 
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This  court  may,  under  some  of  the  above  cited  authorities, 
inquire  into  the  reasonableness  of  the  solicitor's  fees  allowed 
by  the  decree,  and  fix  them  at  such  a  sura  as  would  be  com- 
mensurate with  the  services  performed,  skill  and  care  re-^ 
quired  and  responsibilities  assumed,  and  we  have  examined 
the  record  to  ascertain  whether  this  is  a  proper  case  for  our 
interference,  with  the  result  that  we  consider  the  sum 
allowed  as  not  being  so  excessive  as  to  demand  a  disturb- 
ance of  the  decree.    It  will  therefore  be  aflirmed. 


John  A.  Barnes  et  al.  v.  Western  Wheel  Works. 

1.  Practice — When  It  la  Error  to  Take  a  Case  from  the  Jury,— In 
cases  where  there  is  a  question  which  should  be  submitted  to  the  jury  it 
is  error  to  direct  a  verdict. 

2.  SAUE—Wherea  Verdict  May  Be  Directed, — When  the  evidence 
given  at  the  trial,  with  all  inferences  that  the  jury  can  justifiably 
draw  from  it,  is  insuflficient  to  support  a  verdict  for  the  plaintiflf,  and 
such  verdict,  if  returned,  must  be  set  aside,  the  court  is  not  bound  to 
submit  the  case,  but  may  direct  a  verdict  for  the  defendant. 

Assnmpsit.— Trial  in  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  Barton  Payne,  Judge,  presiding.  Verdict  and  judgment  for 
defendant;  error  by  plaintiff.  Heard  in  this  court  at  the  March  term, 
1899.    Reversed  and  remanded.    Opinion  filed  October  19,  1899. 

Statement. — Plaintiflfs  in  error,  John  A.  Barnes  and 
Charles  E.  Barnes,  insurance  brokers,  doing  business  in 
Chicago  under  the  name  of  John  A.  Barnes  &  Co.,  made  a 
contract  in  writing  with  defendant  in  error,  which  is  as 
follows : 

*'  John  Barnes  &  Co.,  party  of  the  first  part,  agrees  to  con- 
struct, erect  and  place  in  a  thorough  and  workmanlike  man- 
ner, an  improved  system  of  automatic  sprinklers  in  a  build- 
ing occupied  by  the  Western  Wheel  Works,  part}^  of  the 
second  part,  situated  west  of  Wells  street,  between  Siegel 
and  Schiller  streets,  in  the  city  of  Chicago,  described  on 
plan  attached,  as  '  A,'  '  B,'  '  C,'  '  D,'  '  E '  and  '  G,'  and 
porches  and  stairways  adjoining  ^  E '  on  the  west,  boiler 
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room  *  A '  excepted,  in  accordance  with  specifications,  as 
per  annexed  schedules  *  A '  and  '  B,'  which  are  hereby  made 
a  part  hereof. 

Party  of  the  second  part  agrees  to  pay  party  of  first  part 
for  said  work  complete,  $8,3o9as  follows:  One-third  oi  the 
purchase  price  upon  delivery  of  the  necessary^  piping,  fitting 
and  valves  on  premises,  and  commencement  of  work;  one- 
third  upon  completion  of  work  and  approval  of  same  by 
the  Chicago  Board  of  Underwriters,  and  the  balance  within 
sixty  days  thereafter. 

The  party  of  the  second  part  hereby  further  agrees  that, 
upon  completion  and  approval  of  work  herein  specified, 
they  will  delegate  and  authorize  the  said  party  of  the  first 

Eart  to  place  for  them  the  entire  line  of  insurance  upon  the 
uildings  herein  described,  and  the  contents  thereof,  in 
sound  and  reliable  insurance  institutions,  to  be  first  approved 
by  the  party  of  the  second  part,  at  the  annual  rate  of  sixty 
{60)  cents  per  hundred. 

The  party  of  the  second  part  agrees  to  maintain  insurance 
at  all  times  upon  the  property  herein  described,  and 
contents  thereof,  amounting  to  not  less  than  four  hundred 
thousand  dollars  ($400,000). 

The  party  of  the  second  part  further  agrees  that  the 
party  or  the  first  part  shall  be  delegated  and  authorized, 
upon  the  foregoing  conditions,  to  place^the  insurance  in  the 
amount  as  herein  provided,  for  five  successive  years. 

The  party  of  the  first  part  hereby  agrees  to  place  the 
entire  insurance  upon  the  buildings  herein  described,  and 
the  contents  thereof,  in  the  amount  above  stated,  at  an 
annual  rate  of  sixty  (60)  cents  per  hundred  dollars  for  five 
successive  years. 

In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  the  year  and  date  herein  written. 

(Signed)    John  A.  Barnes  &  Co., 
Western  Wheel  Works, 

Otto  Unsicker,  V.  P.  Western 

Wheel  Works, 
L.  Schoeffler,  Sec'y." 

The  contract,  with  reference  to  the  erection  of  sprinklers 
mentioned  in  it,  was  performed  and  policies  of  insurance 
were  obtained  thereunder  for  the  wheel  works  in  June, 
1896,  by  Barnes  &  Co.,  to  the  amount  of  $400,000,  in  dif- 
ferent  insurance  companies,  which  were  known  among 
insurance  men  as  board  companies,  all  of  which  insurance 
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was  approved  and  accepted  by  the  wheel  works.  Some  dis- 
satisfaction arose  between  these  companies  and  the  wheel 
works  by  reason  of  which,  upon  the  written  request  of  the 
latter,  the  whole  insurance  was  canceled  on  July  9,  1896, 
and  Barnes  &  Co.  about  that  time  obtained  other  insurance 
.to  the  same  amount  as  that  canceled,  for  the  wheel  works, 
pursuant  to  said  contract,  with  what  is  known  as  Lloyd's 
Institutions  and  others,  which  insurance  was  for  the  period 
of  one  year,  and  after  the  terms  and  the  nature  of  the  sev- 
eral policies  were  explained  to  the  wheel  works  by  repre- 
sentatives of  Barnes  &  Co.,  was  approved  by  the  wheel 
works  and  accepted. 

Before  the  expiration  of  this  latter  insurance,  premiums 
on  fire  insurance  declined,  and  in  June,  1897,  could  have 
been  obtained  at  a  price  twenty  cents  per  $100  cheaper 
than  the  price  named  in  the  contract. 

Some  time  prior  to  June  3,  1897,  there  were  negotiations 
between  Barnes  &  Co.  and  the  wheel  works,  in  which  a 
cancellation  of  their  contract  was  sought  by  the  wheel 
works,  or  a  reduction  of  the  rate  of  insurance  to  be  pro- 
cured thereunder  by  Barnes  &  Co. 

June  3,  1897,  Barnes  &  Co.  wrote  to  the  wheel  works, 
saying  that  they  had  not  heard  from  their  "  proposition 
relating  to  the  cancellation  of  our  insurance  contract,"  and 
stating  that  they  would  '*  at  once  proceed  to  arrange  for 
the  renewal  of  the  lines  expiring  early  in  July  in  accord- 
ance with  the  conditions  of  contract." 

June  12,  1897,  the  wheel  works  answered  the  letter  of 
Barnes  &  Co.  of  June  3d  and  stated,  "  we  are  not  yet  in 
position  to  give  you  a  definite  answer,  but  expect  to  be  by 
the  end  of  next  week.  Kindly  do  nothing  in  the  matter 
until  you  hear  from  us." 

About  June  19,  1897,  Mr.  Bates,  representing  himself  as 
attorney  for  the  wheel  works,  called  upon  Barnes  &  Co. 
and  bad  a  conversation  with  Charles  E.  Barnes,  one  of  the 
firm,  regarding  the  insurance  in  question,  and  stated  to  him 
that  the  wheel  works  "  were  not  satisfied  with  the  policies 
which  they  had  had  during  the  past  year,  and  that  they 


First  District— March  Term,  1899.       649 

Bamee  v.  Western  Wheel  Works. 

wanted  insurance  in  companies  regularly  authorized  to  do 
business  in  this  State."  Mr,  Barnes  told  him  that  his  firm 
could  place  the  insurance  in  the  same  companies  that  had 
carried  the  insurance  the  past  year,  with  one  or  two  excep- 
tions, and  those  exceptions  his  firm  would  place  in  regular 
board  companies.  The  companies  in  which  the  insurance 
had  been  carried  after  the  change  in  July,  1896,  were  not 
regular  board  companies. 

On  June  29,  1897,  Mr.  Bates,  as  attorney  for  the  wheel 
works,  wrote  to  Barnes  &  Co.,  calling  their  attention  to  his 
conversatjion  above  stated,  and  that  he  had  further  said  to 
them  at  that  time  that  '^  as  a  large  amount  of  that  insur- 
ance was  expiring  early  in  July,  the  Western  Wheel  Works 
desire  that  you  should  schedule  .to  it  the  companies  in 
which  you  propc>se  to  place  their  insurance  for  the  coming 
year,  or  for  the  balance  of  the  term  of  your  contract."  The 
remainder  of  the  letter  is  as  follows : 

"  The  junior  member  of  your  firm  stated  to  me  at  that 
time  that  you  would  not  place  that  insurance  in  companies 
admitted  to  do  business  in  this  State,  and  I  told  him  if  that 
was  the  fact,  then  the  Western  Wheel  Work&  would  cer- 
tainly refuse  to  accept  insurance  in  these  outstanding  com- 
panies, or  of  the  character  which  you  had  been  giving 
them.  In  order  that  there  may  be  no  mistake  regarding 
our  position  in  this  matter,  I  beg,  on  behalf  of  the  Western 
Wheel  Works,  to  now  request  that  by  the  first  of  July  you 
furnish  a  schedule  or  list  of  the  companies  to  the  Western 
Wheel  Works  or  to  myself,  in  which  you  propose  to  place 
their  insurance  for  the  coming  year,  and  as  the  Western 
Wheel  Works  insurance  expires  during  the  early  part  of 
July,  if  you  do  not  furnish  such  a  schedule  or  list  of  com- 
panies which  are  satisfactory  to  the  Western  Wheel  Works, 
then  it  will  be  obliged  to  protect  itself  and  secure  its  own 
insurance  in  good  companies.  In  case  you  do  not  furnish 
to  the  Western  Wheel  Works,  or  to  myself,  a  schedule  of 
insurances  in  companies  admitted  to  do  business  in  this 
State,  and  satisfactory  to  the  Western  Wheel  Works,  bv 
the  first  day  of  July,  then  the  Western  Wheel  Works  will 
consider  its  contract  with  you  abrogated  and  at  an  end, 
and  will  procure  its  own  insurance  for  the  coming  year." 

Barnes  &  Co.,  on  July  1, 1 897,  wrote  to  the  wheel  works 
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referring  to  Mr.  Bates'  letter  and  his  request  for  a  schedule 
of  the  companies,  and  said  that  they  had  no  advices  to  the 
eflfect  that  Mr.  Bates  had  authority  to  represent  the  wheel 
works,  and  also  stated,  *'  We  can  only  say  that  we  expect 
to  renew  your  insurance  expiring  in  July  in  the  same  insti- 
tutions that  have  carried  your  line  during  the  past  year, 
with  the  exception  of  "  one  company  (naming  it  and  stating 
policies  aggregating  $14,000),  as  to  which  they  said  they 
would  place  this  $14,000  of  insurance  in  regular  board 
companies. 

About  the  2d  or  3d  of  Julv,  Barnes  &  Co.  sent  a  Mr. 
Carpenter  to  negotiate  with  the  wheel  works  in  an  endeavor 
to  get  the  latter  to  renew  the  insurance  of  the  policies 
expiring  in  the  same  companies  in  which  it  had  been  car- 
ried the  past  year,  and  if  he  could  not  eflfect  that,  then  to 
try  and  arrange  to  put  the  insurance  in  board  companies. 
Carpenter  was  not  successful  in  his  mission,  but  it  is  not 
clear  from  the  abstract  wliether  he  then  proposed  to  the 
wheel  works  to  write  the  insurance  in  board  companies. 

July  6,  1S97,  the  wheel  works  wrote  and  acknowledged 
Barnes  &  Co.'s  letter  of  the  1st  of  July,  stated  that  Mr. 
Bates  was  authorized  to  represent  the  wheel  works  in  all 
matters  which  arose  under  their  contract,  and  further  stated 
"  that  the  insurance  which  you  propose  to  furnish  us  is  not 
satisfactory  to  us;  is  not  in  companies  authorized  to  do 
business  in  this  State,  and  we  decline  to  accept  it,  and  as 
you  decline  to  furnish  us  the  insurance  provided  for  in  the 
contract,  we  shall  place  it  ourselves." 

The  letter  of  Barnes  &  Co.  of  July  1st  is  the  first  notice 
from  them  to  the  wheel  works  that  they  questioned  Mr. 
Bates'  right  to  represent  the  wheel  works  in  the  matter  of 
this  insurance,  and  the  letter  of  the  wheel  works  of  July 
6th  to  Barnes  &  Co.  is  the  first  response  made  by  the 
wheel  works,  so  far  as  appears  from  the  record,  that  Mr. 
Bates  was  their  representative  in  the  matter. 

July  7, 1897,  Carpenter,  for  Barnes  &  Co.,  made  another 
effort  to  renew  the  insurance  in  the  same  companies  which 
wrote  the  insurance  for  the  past  year,  and  finally  offered 
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to  Mr.  SchoQffler,  the  secretary  and  treasurer  of  the  wheel 
works,  to  place  the  insurance  in  board  companies  *at 
the  new  board  rates,  to  which  oflfer  he  testifies  that  Mr. 
Schoeffler  replied  that  "  if  I  had  made  that  proposition  ear- 
lier he  did  not  know  but  that  it  might  have  been  favorably 
considered,  but  now  it  was  too  late."  This  witness  also 
says  that  this  conversation  on  July  7th,  "  was  two  or  three 
days  before  the  expiration  of  these  policies  of  insurance." 

Counsel  for  the  wheel  works  say  in  their  brief  that  some  of 
these  policies  expired  as  early  as  July  1st,  and  from  that  up 
to  July  9, 1897.  They  make  no  reference  to  the  abstract  or 
record  on  this  point,  and  we  are  unable  to  find  from  either 
that  this  was  a  fact.  It  appears  from  the  abstract  that 
plaintiifs  in  error  introduced  in  evidence  "  thirty-two  insur- 
ance policies  like  the  two  following,"  but  it  does  not  appear 
they  were  read.  The  two  following  appearing  in  the  ab- 
stract and  also  in  the  record,  expired  July  9,  1897. 

It  was  also  stipulated  that  the  policies  furnished  to  the 
wheel  works  were  "  similar  to  that  here  read  in  evidence," 
which  evidently  refers  to  the  two  policies  which  expired 
July  9, 1897. 

During  the  course  of  the  trial  counsel  for  Barnes  & 
Co.  offered  to  prove  by  the  witness  Carpenter,  then  on 
the  stand,  the  ability  of  Barnes  &  Co.  to  have  placed,  on 
the  afternoon  of  July  7,  1897,  insurance  to  the  extent  of 
$400,000  in  board  companies  in  the  city  of  Chicago.  This 
was  objected  to  by  counsel  for  the  wheel  works,  the  objec- 
tion was  sustained  and  an  exception  duly  preserved. 

At  the  close  of  all  the  evidence,  the  substance  of  which 
has  been  stated,  the  trial  judge,  on  motion  of  defendant  in 
error,  instructed  the  jury  to  find  their  verdict  for  the  de- 
fendant. The  verdict  was  accordingly  rendered,  upon 
which  the  court,  after  overruling  a  motion  for  a  new  trial, 
rendered  judgment  in  bar  of  plaintiflfs'  action  and  for  costs 
of  suit,  to  reverse  which  this  writ  of  error  is  prosecuted. 

Hunt  &  Ward,  attorneys  for  plaintiffs  in  error. 
Bates  &  Harding,  attorneys  for  defendant  in  error. 
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Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

The  only  matters  to  be  considered  are  whether  the  learned 
trial  judge  should  have  submitted  the  cause  to  the  jury  and 
whether  it  was  error  to  exclude  the  oflFer  of  proof  made  by 
plaintiffs  in  error  mentioned  in  the  statement  of  the  case. 
Other  questions  relating  to  matters  of  procedure  are  dis- 
cussed in  the  briefs,  but  we  deem  it  unnecessary  to  consider 
them. 

We  are  of  opinion  that,  from  the  evidence  appearing  in 
the  record,  there  was  a  question  of  fact  which  should  have 
been  decided  by  the  jury,  under  proper  instructions  from 
the  court,  to  wit:  whether  there  was  such  a  breach  of  the 
contract  by  the  wheel  works  as  to  form  a  basis  of  recovery 
ao:ainst  it.  If  the  wheel  works  violated  the  contract  bv 
unreasonable  action  on  its  part  in  failing  and  refusing  to  ap- 
prove and  accept  the  insurance  offered  to  it  by  Barnes  & 
Co.  even  as  late  as  July  7,  1897,  then  Barnes  &  Co.  were 
entitled  to  recover;  but  if  Barnes  &  Co.  acted  unreasonably 
in  their  repeated  efforts,  up  to  July  6,  1897,  to  get  the 
wheel  works  to  renew  the  insurance  in  the  same  com- 
panies as  wrote  it  the  past  year,  then  they  are  not  entitled 
to  recover. 

Counsel  for  defendants  in  error,  in  their  brief,  concede 
that  "  The  questions  involved  in  this  case  are  more  questions 
of  fact  than  questions  of  law,"  and  we  therefore  deem  it 
unnecessary  to  refer  to  the  authorities  cited  by  them. 

Inasmuch  as  the  statement  of  the  evidence  is  full,  and  as 
there  may  be  another  trial,  we  do  not  discuss  it  nor  its 
weight,  that  being  a  question  peculiarly  for  the  considera- 
tion of  a  jury  in  the  first  instance. 

In  the  case  of  Offutt  v.  The  World's  Col.  Exp.,  175  111.  472, 
in  which  the  power  of  the  trial  court  to  take  a  case  from 
the  jury  is  very  fully  discussed,  and  the  previous  decisions 
of  the  court  reviewed,  it  was  said : 

"  We  think  the  more  reasonable  rule,  which  has  now  come 
to  be  established  by  the  better  authority,  is  that  when  the 
evidence  given  at  the  trial,  with  all  inferences  that  the  jury 
could  justifiably  draw  from  it,  is  so  insufficient  to  support  a 
verdict  for  the  plaintiff  that  such  verdict,  if  retumea,  must 
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be  set  aside,  the  court  is  not  bound  to  submit  the  case  to  the 
jury,  but  may  direct  a  verdict  for  the  defendant."  *  *  '^ 
*'  It  is  true  that  such  motions  are  not  to  be  regarded  with 
favor.  The  province  of  the  jury  must  not  t)e  invaded 
(Frazer  v.  Howe,  106  111.  563),  and  where  reasonable  minds, 
acting  within  the  limitations  prescribed  by  the  rules  of  law, 
might  reach  different  conclusions,  the  evidence  must  be 
submitted  to  the  jury." 

Also  in  the  case  of  C.  &  N.  W.  Ry.  Co.  v.  Hanseu,  166 
IlL  629,  the  court  said : 

"  Where  the  facts  are  such  that  reasonable  men  of  fair 
intelligence  may  draw  different  conclusions,  the  question  of 
negligence  must  be  submitted  to  the  jury;  but  if  the  court 
can  say  that  but  one  reasonable  inference  can  be  drawn 
from  the  facts,  the  court  should  act  accordingly."  (Citing 
cases.) 

To  like  effect  is  the  case  of  Siddall  v.  Jansen,  168  III. 
46,  and  No.  8319  of  this  court;  Groszewski  v.  Chicago 
Sugar  Refining  Co.,  not  yet  reported. 

In  the  case  of  Rack  v.  C.  C.  Ry.  Co.,  U3  111.  289,  the 
Supreme  Court,  in  considering  this  question,  said : 

"  The  only  question  is  whether  any  evidence  was  given 
which,  if  true,  would  have  tended  to  support  a  verdict  for 
the  plaintiff." 

We  do  not  feel  justified  in  holding,  as  matter  of  law 
(however  that  might  be  as  matter  of  fact),  that  when  all  this 
evidence  is  considered,  with  all  the  inferences  that  the  jur}*^ 
could  justifiably  draw  from  it,  it  is  insufficient  to  be  sub- 
mitted to  the  jury.  We  think  that  reasonable  men  of 
fair  intelligence,  in  considering  it,  might  reach  different 
conclusions ;  also  that  there  was  evidence  which,  if  true, 
would  have  tended  to  support  a  verdict  for  plaintiffs  in 

error. 

If,  as  a  matter  of  fact,  under  the  circumstances  shown  in 
evidence,  the  wheel  works  were  not  justified,  on  July  6, 
1897,  in  declining,  as  it  did,  to  accept  the  insurance  offered 
by  Barnes  &  Co.,  and  in  proceeding  to  place  its  own  insur- 
ance, then  the  question  as  to  the  ability  of  Barnes  &  Co.  to 
furnish  other  insurance  to  the  amount  of  $400,000  in  board 
companies,  on  the  afternoon  of  the  day  following,  became 
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material  and  important,  because,  under  the  contract,  they 
were  bound  to  furnish  that  amount  of  insurance  during  the 
existence  of  the  contract  to  the  wheel  works,  which  should 
be  approved  by  the  latter.  We  are  of  opinion  that  the 
offered  proof  in  this  regard  should  have  been  allowed.  For 
this  error  and  in  instructing  a  verdict  for  defendant  in 
error,  the  judgment  is  reversed  and  the  cause  remanded. 


Henry  A.  Foster^  Administrator,  y,  Sarah  Adler. 

1.  PLEADING! — By  Exectitors  and  Administrators,— A  declaration  by 
an  executor  or  administrator  upon  a  cause  which  can  be  maintained 
only  in  a  representative  capacity,  and  which  does  not  contain  a  sufficient 
averment  of  that  capacity,  is  bad  on  demurrer. 

2.  Practice— Pro/cr<  of  Letters  Testamentary  and  of  Administration. 
—Letters  testamentary  and  of  administration  must  be  pleaded  with  a 
profert,  when  an  executor  or  administrator  is  plaintiff. 

8.  Same — Where  Right  to  Sue  in  a  Representative  Capacity  is  Ques- 
tioned.— If  a  defendant  desires  to  question  the  right  of  a  plaintiff  to  sue 
as  an  executor  or  administrator  he  must  plead  ne  ungues  executor  or 
administrator.  If  he  fails  to  do  so  the  plaintiff  wiU  not  be  compelled 
on  trial  to  make  any  proof  of  his  representative  character. 

4.  Same— O^er  and  Demurrer, — A  defendant  in  a  suit  by  an  executor 
or  administrator  may  by  demanding  oyer  of  the  letters,  and  demurring 
to  the  declaration,  take  advantage  of  any  material  variance  between 
the  letters  produced  on  oyer  and  the  statement  of  them  in  the  declara- 
tion, and  may  reach  any  substantial  defect  apparent  on  the  face  of  the 
letters. 

5.  Same— Scope  of  a  Cfeneral  Demurrer,— A  general  demurrer  is 
sufficient  to  reach  a  defect  in  the  substance  of  a  declaration  which  does 
not  aver  facts  showing  a  right  of  action  in  the  plaintiff. 

6.  Sa^e— Amended  Pleadings  Stand  by  Themselves, — An  amended 
declaration  can  not  be  aided  by  the  original  declaration,  to  which  a  gen- 
eral demurrer  has  been  sustained,  nor  can  it  be  made  defective  by  any- 
thing contained  in  such  original  declaration. 

Action  for  Rent.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  W.  Cufford,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1899.  Affirmed,  Opinion 
filed  October  20, 1899. 

L.  A,  GiLMOEE,  attorney  for  appellant 
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Tenney,  MoConnell,  Coffeen  &  Harding,  attorneys  for 
appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  court. 

The  questions  before  us  are  confined  to  the  sufficiency  of 
appellant^s  last  amended  declaration. 

The  assij^nments  of  error  that  question  the  action  of  the 
Circuit  Court  in  sustaining  demurrers  to  the  prior  declara- 
tions, whether  original  or  amended,  can  not  be  considered 
by  us.  All  such  errors,  if  any,  were  waived  by  the  plaintiff 
by  obtaining  leave  to  amend  and  filing  this  last  amended 
declaration. 

It  is  the  last  amended  declaration  alone  that  he  abided 
by,  and  the  correctness  of  the  action  of  the  court  in  sustain- 
ing a  demurrer,  both  general  and  special,  thereto,  is  all  we 
have  to  decide.     People  v.  Core,  85  III.  248. 

By  his  said  last  amended  declaration  the  appellant,  as  plaint- 
iff, describes  himself  as  "  administrator  of  the  goods,  chattels 
and  credits  which  were,  of  the  estate  of  D.  Kuby  Martin, 
deceased,  at  the  tiine  of  her  death,  who  died  intestate,"  and 
complains  of  appellee  in  a  plea  of  trespass  on  the  case.  He 
makes  no  profert  of  his  letters  of  administration,  nor  does 
he  make  any  averment  of  his  appointment  as  administrator, 
or  of  his  right  or  title  to  sue  as  such. 

Looking  to  the  allegations  in  the  body  of  the  said 
amended  declaration,  it  is  seen  that  the  only  title  appellant 
can  possibly  have  to  maintain  his  action  is  in  his  representa- 
tive capacity,  and  hence  his  said  declaration  can  not  be 
aided  by  treating  the  description  of  himself  as  surplusage, 
as  in  the  cases  of  Brent  v.  Shook,  36  111.  125,  and  Iliggins 
v.  Halligan,  46  111.  173.  Nor  is  it  the  case  of  a  cause  of 
action  growing  out  of  contract  with  the  administrator  after 
the  death  of  the  intestate,  where  suit  might  be  maintained 
in  either  the  personal  or  representative  character  of  the 
administrator.     Wolf  v.  Beaird,  123  111.  585. 

It  is  said  in  8  Encyclopedia  of  PI.  and  Pr.  671,  that  if,  at 
common  law, "  a  declaration  by  an  executor  or  administrator 
upon  a  cause  which  can  be  maintained  by  him  only  in  his 
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representative  capacity  does  not  contain  a  sufficient  aver- 
ment of  that  capacity  it  is  bad  on  demurrer,"  and  numerous 
authorities  are  cited. 

In  Ellis  V.  Appleby,  4  R.  I.  462,  it  is  said :  "  At  common 
law,  in  a  suit  by  an  executor  or  administrator  it  was  neces- 
sary that  the  declaration  should  show  not  only  the  capacity 
in  which  the  plaintiflF  sued,  but  by  what  authority  letters 
testamentary  or  of  administration  had  been  granted  to  him, 
and  that  profert  of  his  letters  should  be  made; "  and  that 
such  was  the  rule  until  the  statutes  of  4  and  5  Anne  aided 
the  omission  to  make  profert  unless  the  defendant  demurred 
specially  for  the  defect. 

In  Judah  v.  Fredericks,  67  Cal.  889,  a  complaint  alleging 
that  the  ]>laintiff  '^  is  the  duly  qualified  and  acting  execu- 
trix of  the  last  will  and  testament  of,"  etc.,  was  held  to 
be  insufficient  on  general  demurrer;  and  there  is  in  that 
case  a  useful  collection  of  authorities  upon  the  subject,  from 
which  we  may  summarize  as  being  applicable  here,  as  was 
done  in  one  of  the  New  York  cases  there  cited : 

"It  is  conclusively  settled  by  authority  that  a  complaint 
commencing  like  the  present,  and  containing  no  other  alle- 

fations  of  the  plaintioTs  appointment,  does  not  allege  that 
e  was  an  administrator,  or  show  that  he  prosecutes  in  that 
capacity.    The  introductory  statement  is  aescriptiopersonae 

only." 

Although  it  may  be  that  the  Supreme  Court  of  this 
State  has  not  decided  the  very  point,  there  are  cases  from 
which  it  may  be  inferred  that  the  common  law  rule  will  be 
adhered  to  at  the  first  opportunity. 

Thus,  in  Linder  v.  Monroe,  33  IlL  388,  Judge  Breese 
says: 

"  The  declaration  pursues  the  form  of  the  most  approved 

{)recedents,  and  the  plaintiffs  therein  make  profert  of  the 
etters  testamentary  m  the  usual  form."  / 

Again,  in  Collins  v.  Avers,  13  111.  358  (a  case  where  it 
appears  that  profert  of  the  letters  of  administration  was 
made  by  the  plaintiff),  it  is  said  by  Chief  Justice  Treat : 

^^  Letters  testamentary  and  of  administration  must  be 
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pleaded  with  a  profert,  when  an  executor  or  administrator 
IS  plaintiff.  If  a  defendant  intends  to  question  the  right  of 
a  plaintiff  to  sue  in  such  a  capacity,  he  must  plead  ne  unqtce^ 
executor  or  administrator.  If  he  fails  to  put  the  fact  in 
issue,  the  plaintiff  will  not  be  compelled  on  the  trial  to 
make  any  proof  of  his  representative  character.  It  is  con- 
sidered as  admitted  by  the  defendant.  He  may,  however, 
by  demanding  over  of  the  letters,  and  demurring  to  the  dec- 
laration, take  advantage  of  any  material  variance  between 
the  letters  produced  on  over  and  the  statement  of  them  in 
the  declaration,  1  Chit,  t^lead.  465.  And  he  may,  in  the 
same  mode,  reach  any  substantial  defect  apparent  on  the 
face  of  the  letters.    Gould's  Rep.  449." 

The  failure  to  make  profert  of  the  letters  of  administra- 
tion in  this  case  was  not  one  of  the  special  causes  of  de- 
murrer, and  we  think  it  need  not  have  been.  A  general 
demurrer  is  sufficient  to  reach  a  defect  in  the  substance  of 
a  declaration,  which,  in  this  case,  consists  in  that  it  does  not 
aver  facts  showing  a  right  of  action  in  appellant.  In  such 
respect  this  case  is  like  the  California  case  above  cited. 

Without  the  averment  that  is  here  lacking  the  issuable 
fact  of  letters  granted  would  not  be  presented  for  the 
defendant  to  plead  ne  untitles  administrator  to,  nor  could 
defendant  crave  oyer  of  the  letters  where  they  are  not 
alleged  to  exist,  nor  profert  made  of  them. 

It  can  not  be  said  that,  because  the  original  declaration 
made  profert  of  the  letters,  this  last  amended  declaration  is 
aided  thereby. 

The  original  declaration  was,  so  to  speak,  out  of  the  case 
when  this  last  amended  declaration  was  filed,  bv  reason  of 
a  general  demurrer  having  been  sustained  to  it.  After  that 
was  done  an  amended  declaration  was  filed,  to  which  again 
a  demurrer  was  interposed,  and  then  this  last  amended  dec- 
laration was  filed  and  being  demurred  to,  and  the  demurrer 
sustained,  was  abided  by. 

In  none  of  the  amended  declarations  was  the  representa- 
tive capacity  of  the  appellant  alleged,  or  profert  of  his 
letters  of  administration  made. 

This  last  amended  declaration  can  nb  more  be  aided  by 
the  original  declaration,  to  which  a  general  demurrer  was 
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sustained,  than  it  can  be  made  defective  by  anything  which 
was  therein  contained. 

It  is  very  plain,  we  think,  that  this  last  amended  declara- 
tion is  subject  to  one  or  more  of  the  special  causes  of 
demurrer  filed  to  it,  but  it  is  unnecessary  to  take  time  and 
space  to  consider  them. 

It  being  plain  that  no  action  can  be  maintained  by  appel- 
lant upon  the  facts  set  up  in  this  last  amended  declaration 
except  in  his  representative  character  as  administrator,  and 
there  being  no  averment  of  such  capacity  existing  in  him, 
and  no  profert  being  made  of  his  letters  of  administration, 
the  demurrer  was  properly  sustained,  and  the  judgment  of 
the  Circuit  Court  is  affirmed. 


84      658 
2058    470 


Michael  Clarkson  r.  flenry  Eer1>er  et  al. 

1.  Lktters— To  Debtors,  Inadmissible  in  Evidence, — Where  a  mer- 
chant reduced  his  statement  of  what  had  occurred  between  him  and  his 
debtor  to  writing  and  voluntarily  sent  it  to  him  by  mail,  aiid  then,  upon 
a  trial  of  a  suit  between  them,  offered  the  statement  in  evidence  to  sus- 
tain his  contention,  held,  that  its  admissicm  in  evidence  over  the 
objection  of  the  defendant  was  reversible  error. 

Assumpsit,  for  goods  sold,  etc.  Trial  in  the  Circuit  Court  of  Cook 
C'Ouii  ty ;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiffs;  error  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Reversed  and  remanded. 
Opinion  filed  October  20,  1899.    Rehearing  denied. 

Farson  &  Greenfield,  attorneys  for  plaintiff  in  error. 
W.  A.  Sheridan,  attorney  for  defendants  in  error. 

Mr.  Justice  Hoeton  delivered  the  opinion  of  the  conrt. 

This  suit  was  commenced  by  defendants  in  error  to 
recover  from  plaintiff  in  error  the  value  of  cut  stone  used 
in  the  construction  of  a  building  erected  at  the  corner  of 
Calumet  avenue  and  Twenty-sixth  street,  Chicago.  That 
defendants  in  error  furnished  such  stone  is  not  denied. 
The  controlling  question  of  fact  is  whether  plaintiff  in  error. 
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for  himself,  ordered  or  purchased  such  cut  stone.  The 
declaration  contains  the  common  counts  only,  for  goods 
sold  and  delivered,  etc.  As  to  whether  plaintiflP  in  error 
ordered  the  cut  stone,  is  a  close  question  under  the  evi- 
dence, which  is  very  conflicting,  we  might  say  absolutely 
irreconcilable.  It  was  therefore  especially  important  that 
no  testimony  as  to  this  contested  question  of  fact  should  be 
admitted  which  should  not  have  been  admitted  under  the 
rules  of  law  applicable  thereto. 

One  Frank  Johnson  was  the  contractor  for  the  erection  of 
said  building,  and  gave  a  bond  in  the  penal  sum  of  $60,000, 
conditioned  upon  the  completion  of  his  contract  within  a 
specified  time.    Plaintiflf  in  error  signed  said  bond  as  surety. 

In  May,  1890,  the  order  for  said  stone  was  placed  with 
defendants  in  error  by  somebody.  Under  that  order  they 
furnished  the  stone.  If  plaintiflP  in  error  placed  the  order, 
he  is  liable  to  defendants  in  error  for  the  stone  they  fur- 
nished under  it.  It  is  not  claimed  that  plaintiflP  in  error  is 
liable  therefor  upon  any  other  theory.  Two  years  after 
said  order  was  placed  with  defendants  in  error,  they  wrote 
and  posted  the  following  letter,  viz.: 

"May  26,  1892. 
Mr.  M.  Clarkson,  4409  Wabash  Avenue. 

Dear  Sir:  I  have  called  at  jrour  oflSce  a  number  of 
times  to  see  you  in  regard  to  the  bill  you  owe  us  for  work 
and  material  furnished  building  southeast  corner  Twenty- 
sixth  street  and  Calumet  avenue,  but  have  not  been  able  to 
find  you.  The  last  time  I  saw  you  on  the  street  you  said 
matters  would  be  settled  soon,  and  in  any  event  you  would 
come  and  see  us,  but  so  far  you  have  failed  to  keep  your 
word.  We  see  by  the  papers  you  have  sold  your  lease  of  the 
property  on  which  this  building  was  constructed  and  we 
now  want  to  know  when  we  can  expect  a  settlement.  We 
consider  that  we  have  been  very  lenient  in  the  matter  so 
far,  but  must  now  insist  that  you  close  the  matter  up  at 
once.  We  will  expect  to  hear  from  you  in  a  reasonable  time 
in  reply  to  the  above. 

We  remain,  yours  respectfully, 

Henry  Kerber  &  Sons.'' 

That  letter  was  oflPered  and  admitted  in  evidence  against 
the  objection  of  plaintiflP  in  error.    As  stated,  it  was  about 
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two  years  after  the  order  for  stone  wap  placjed.  It  was  not 
written  in  reply  to  any  letter  from  plaintiff  in  error.  No 
reply  thereto  was  made  by  plaintiff  in  error.  It  does  not 
appear  that  there  was  ever  any  correspondence  between 
these  parties.  This  letter  stands  alone.  It  is  in  effect  a 
statement  by  the  writer  that  plaintiff  in  error  is  indebted  to 
defendants  in  error  for  work  and  material  furnished  bv 
them,  and  a  recitation  bv  the  writer  of  his  version  of  what 
had  theretofore  occurred  in  relation  to  such  alleged  ind6bt# 
edness. 

A  party  can  not  make  evidence  for  himself  in  that  way. 
It  amounts  simply  to  this :  Defendants  in  error  reduced 
to  writing  their  statement  of  what  had  occurred  and  sent 
it  to  plaintiff  in  error,  and  then  upon  the  trial  offered  that 
statement  in  evidence  to  sustain  their  contention.  It  can 
not  be  urged  that  there  was  any  necessity  for  admitting 
the  letter  in  evidence.  The  writer  was  still  living.  Indeed, 
he  was  upon  the  witness  stand  when  the  letter  was  offered 
in  evidence.  That  it  must  have  had  an  effect  upon  the 
jury  and  was  offered  for  that  purpose,  may  be  inferred  from 
the  argument  of  counsel  for  defendants  in  error  in  this 
court.    In  their  printed  argument  filed  here,  they  say: 

"  There  is  no  pretense  that  this  letter  created  a  liability, 
but  it  is  plain  to  be  inferred  therefrom  that  the  writer  con- 
sidered tnat  one  already  existed,  and  that  he  wished  it  set- 
tled. That  Clarkson  received  the  letter  can  not  be  doubted 
after  reading  his  counsel's  argument  concerning  its  admissi- 
bility, and  the  presumption  is  that  he  did.  If  Clarkson  had 
no  contract  with  Kerber,  whv  did  he  not  answer  the  letter  ? 
Naturally  a  person  so  plainly  charjged  with  liability  as  is 
Clarkson  in  this  letter,  would  deny  it,  and  that  promptly, 
if  it  did  not  exist.  He  does  not  deny  receiving  it,  and  does 
not  claim  to  have  answered  it,  and  the  fair  inference  is,  that 
what  was  written  was  true  and  Clarkson  knew  it  to  be  so." 

As  stated  above,  the  testimony  was  close,  conflicting  and 
irreconcilable.  This  letter,  when  offered  in  evidence,  would 
go  to  the  jury,  and  could  be,  by  them,  taken  to  their  room 
when  they  retired  to  consider  their  verdict.  This  court  may 
assume  that,  after  said  letter  had  been  admitted  in  evidence 
over  the  objection  of  plaintiff  in  error,  in  the  presence  of 
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the  jury,  counsel  for  defendants  in  error  argued  to  the  jury- 
as  they  do  to  this  court,  that  from  this  letter  "  the  fair 
inference  is  that  what  was  written  was  true,  and  Clarkson 
(plaintiff  in  error)  knew  it  to  be  so." 

Counsel  for  plaintiff  in  error  cite  but  one  authority  upon 
this  question,  viz,,  Cheney  v.  Eoodhouse,  135  111.  257,  268. 
It  is  there  stated  that  "  the  letter  written  by  appellee  him- 
self, and  narrative  of  past  transactions,  was  not  competent 
testimony  against  the  ward  or  his  present  guardian."  We 
do  not  find  in  the  report  of  that  case  any  copy  of  the  letter 
referred  to,  or  any  further  statement  in  regard  to  it. 
Neither  is  there  any  further  information  as  to  that  in  the 
report  of  the  case  in  the  Appellate  Court.  (32  111.  App. 
49.)  The  sentence  quoted  seems  to  be  applicable  in  the  case 
at  bar. 

Counsel  for  defendants  in  error  cites  no  authority  what- 
ever upon  this  point,  either  an  adjudicated  case  or  a  text 
writer.  Neither  does  he  refer  to  the  question  except  to  say 
this :  "  Neither  does  Sexton  v.  Brown,  135  111.,  pages  257  to 
208,  warrant  the  conclusion  sought  to  be  drawn  therefrom 
by  plaintiff  in  error."  (There  is  no  case  in  the  135th  111., 
entitled  Sexton  v.  Brown.) 

The  objection  of  plaintiff  in  error  to  the  admission  of  said 
letter  in  evidence  should  have  been  sustained. 

The  contention  of  counsel  for  plaintiff  in  error  that' the 
judgment  of  the  Circuit  Court  should  be  reversed  because 
of  the  death  of  one  of  the  plaintiffs  below  prior  to  the  entry 
of  judgment  in  their  favor,  can  not  be  sustained,  under  the 
facts  in  this  case.  The  rule  is  otherwise  when  judgment  is 
entered  against  a  deceased  party. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 
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Charles  A.  Macdonald  et  al.  y.  Marjorie  H.  Crosby. 

1.  Questions  of  Fxar— Findings  Concluaive^—V^here  the  trial  is  by 
the  court  without  the  intervention  of  a  jury,  the  finding  must  be  mani- 
festly against  the  weight  of  the  evidence  to  justify  a  reversal  by  the 
Appellate  Court 

Error  to  the  Superior  Court  of  Cook  County;  the  Hon.  Farun  Q. 
Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1898.  Affirmed.  Opinion  filed  May  26, 1899.  Rehearing 
denied  October  20,  1899. 

ScHUYLEB  &  Kremer,  attomeys  for  plaintiffs  in  error. 

W.  E.  Hughes,  attorney  for  defendant  in  error. 

Mr.  Justice  Horton  delivered  the  opinion  of  the  court. 

Thomas  G.  Crosby,  now  deceased,  and  the  plaintiffs  in 
error,  Charles  A.  Macdonald  and  James  J.  Rardon,  were 
co-partners  under  the  firm  name  Crosby,  Macdonald  &  Co.. 
Defendant  in  error  is  the  widow  of  said  Crosby.  This  suit 
was  brought  by  defendant  in  error  to  recover  from  plaint- 
iffs in  error,  as  surviving  partners,  the  amount  averred  to 
be  due  defendant  in  error  upon  an  alleged  loan  made  by  her 
to  said  firm  December  2,  1891.  Said  Thomas  G.  Crosby 
died  June  6,  1892. 

Each  one  of  the  members  of  said  firm  was  individually 
largely  indebted  to  said  firm  December  2,  1891.  Said  firm 
was  engaged  in  the  business  of  marine  insurance  agents  and 
freight  brokers,  and  was  on  said  2d  day  of  December,  1891, 
indebted  to  the  insurance  companies  it  represented  for 
moneys  collected  for  said  companies  in  the  sum  of  about 
$25,000,  which  must  be  paid  that  month.  The  firm  had  no 
means  with  which  to  make  such  payment.  Said  Crosby 
and  said  Macdonald  undertook  to  raise  all  the  money  with 
which  to  meet  such  indebtedness. 

There  is  testimony  tending  to  show  that  said  Crosby  and 
said  Macdonald  were  to  raise  $12,000  each,  and  that  they 
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would  rely  upon  the  receipts  of  the  office  for  the  remaining 
$1,000.  There  is  also  testimony  tending  to  show  that  said 
Macdonald  was  unable  to  raise  said  sum  of  $12,000,  and  that 
said  Crosby  therefore  raised  more  than  that  sum.  There 
is  also  testimony  tending  to  show  that  said  Crosby  was  to 
raise  only  $10,000. 

Whatever  the  facts  may  be  as  to  that,  it  is  clearly  estab- 
lished that  defendant  in  error  gave  a  mortgage  upon  real 
estate  belonging  to  her  for  the  sum  of  $14,000  and  that  the 
proceeds  thereof  (being  that  amount  less  commissions)  went 
to  and  was  used  by  said  firm.  The  question,  and  substan- 
tially the  only  question,  in  this  case  is,  whether  the  money 
raised  by  mortgage  upon  the  separate  property  of  defend- 
ant in  error,  a^  stated,  was  by  her  given  or  loaned  to  her 
husband,  or  whether  it  was  loaned  to  or  paid  or  advanced 
for  said  firm. 

The  trial  court  entered  a  judgment  against  plaintiffs  in 
error  and  in  favor  of  defendant  in  error  for  the  amount  of 
said  loan  and  interest  thereon. 

There  is  no  contested  question  of  law  in  this  case.  The 
decision  must  rest  entirely  upon  the  determination  of  ques- 
tions of  fact.  There  is  some  conflict  in  the  testimony. 
We  do  not,  however,  deem  it  necessary  to  state  the  tes- 
timony in  detail,  although  we  have  examined  it  with  much 
care.  The  trial  judge  had  the  witnesses  before  him.  By 
agreement  of  parties,  the  cause  was  submitted  to  the  court 
without  a  jury.  The  finding  of  the  court,  like  the  verdict 
of  a  jury,  must  be  manifestly  against  the  weight  of  evidence 
to  justify  a  reversal  by  this  court.  Such  finding  does  not 
seem  to  be  so.  On  the  contrary,  the  finding  of  the  trial 
court  is  in  accord  with  the  facts  as  we  see  them  in  this  rec- 
ord. As  the  decision  in  this  case  can  not  settle  any  ques- 
tion of  law,  and  as  the  determination  as  to  the  facts  would 
not  make  a  precedent  for  any  other  case,  it  is  unnecessary 
and  would  be  improper  for  us  to  incumber  the  reports  with 
an  elaborate  review  of  the  testimony. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Clifford's  Olympia  Co.  y.  Elizabeth  L.  Waters. 

1.  Propositions  op  laAW—When  Error  to  Refu9e,—ln  a  trial  of  a 
suit  upon  a  contract  it  is  error  to  refuse  a  proposition  of  law  stating  that 
the  right  of  plaintiff  to  recover  is  controlled  by  the  terms,  express  or 
implied,  of  the  contract  upon  which  the  suit  is  brought. 

2.  Words  and  Phrases— ••  Give  or  Take  Two  Weekf^  JVolice."— The 
words  **give  or  take  two  weeks'  notice,**  in  a  contract  for  services  in 
the  theatrical  profession,  have  a  certain  definite  meaning  in  such  pro- 
fession, that  either  party  may  cancel  the  contract  by  giving  the  other 
two  weeks'  notice  of  his  intention  to  do  so. 

Assnmpsit. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  George  A.  Trude,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  tl)^  October  term,  1898.  ReversM  and  remanded 
unless  a  remittitur  is  entered.    Opinion  filed  October  27, 1899. 

^ 

C.  Stuart  Beattie,  attorney  for  appellant. 
Theodore  G.  Case,  attorney  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

An  agreement  was  entered  into  by  and  between  appellee 
and  Harry  B.  Clifford,  dated  April  20,  1898,  wherein  said 
Clifford  agreed  to  pay  to  appellee  $100  per  week  for  serv- 
ices as  a  theatrical  performer.  The  contract  is  blank  as  to 
any  term  for  which  it  was  to  be  in  force;  and  it  is  con- 
tended by  appellant  that  it  is  not  a  party  to  said  contract 
and  is  not  liable  thereon.  It  is  contended  on  behalf  of 
appellee  that  said  contract  was  in  fact  for  the  period  of  ten 
weeks.  It,  however,  contains  these  words,  viz.:  "  Give  or 
take  two  weeks'  notice."  Mr.  Clifford  testified  that  these 
words  in  a  theatrical  contract  have  a  certain  and  definite 
meaning  in  the  theatrical  profession,  which  is  that  either 
party  ma}'^  cancel  the  contract  by  giving  to  the  other  party 
two  weeks'  notice  of  the  intention  so  to  do.  The  abstracts 
show  no  testimony  to  the  contrary.  It  would  be  difficult 
to  give  to  these  words  any  reasonable  signification  other 
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than  that  stated  by  the  witness.  Counsel  for  appellee  does 
not  contend  but  that  this  is  what  these  words  mean  in  such 
a  contract. 

The  whole  argument  of  counsel  for  appellee  upon  this 
point  is,  that  no  notice  was  given  to  appellee  under  this  pro- 
vision of  the  contract.  It  was  contended,  on  behalf  of 
appellant  at  the  trial,  that  a  two  weeks'  notice  was  posted 
on  the  "  Call  Board "  of  the  theater  closing  all  contracts, 
and  that  that  was  the  usual  way  of  giving  such  notices.  On 
the  part  of  appellee  it  was  contended  that  she  received  no 
such  notice  and  that  such  posting  was  not  the  customary 
way  of  giving  such  notices.  The  contention  of  appellant 
that  a  notice  posted  on  the  ''  Call  Board  "  is  sufficient,  is  not 
sustained  by  the  testimony.  But  appellee  knew  that  the 
theater  was  to  be  closed  and  she  knew  when  it  was  in  fact 
closed  for  the  season.  This,  in  connection  with  other  facts 
appearing  in  the  case,  was  sufficient  notice  to  appellee  of 
the  termination  of  her  contract,  two  weeks  from  the  date 
the  theater  was  closed.  She  had  worked  two  weeks  under 
the  contract.  She  was  entitled  to  two  weeks'  notice.  She 
was  therefore  entitled  to  four  weeks'  salary,  i,  e.j  to  $400, 
She  had  been  paid  $319.55.  There  would  then  remain  due 
to  her  $80.45,  and  interest  thereon  from  the  day  said  con- 
tract ended. 

A  jury  was  waived  and  the  cause  submitted  to  the  court 
for  trial.  A  judgment  was  entered  against  appellant  for 
$675.  Upon  the  trial  the  court  was  requested  by  appellant 
to  hold  the  following  proposition  of  law,  with  others,  viz.: 

"  1st.  The  right  of  plaintiff  to  recover  is  controlled  by 
the  terms,  expressed  or  implied,  of  the  contract  between 
plaintiff  and  H.  B.  Clifford  of  April  20,  1898." 

The  trial  court  refused  to  so  hold,  and  marked  said  request 
"  refused."  It  is  contended  on  behalf  of  appellant  that  this 
was  error,  and  no  reply  to  this  contention  is  made  in  behalf 
of  appellee.  We  see  no  reason  why  that  proposition  should 
be  refused  under  the  facts  and  circumstances  as  they  appear 
in  this  case.     It  was  error  to  refuse  it. 

It  follows  from  what  precedes,  that  the  judgment  in  this 
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case  must  be  rev^ersed  and  the  case  remanded,  and  such  will 
be  the  order.     Reversed  and  remanded. 

Should  appellee,  within  ten  days,  see  fit  to  do  so,  she  may 
remit  down  to  $80.45  and  interest,  and  the  judgment  will  be 
affirmed  for  that  amount,  but  at  the  cost  of  appellee. 


Onyx  Soda  Fountain  Go.  v.  Druggists'  Circular  Co. 

1.  Contracts— VTTien  in  Writing,  Not  to  be  Varied  by  Parol  Evi- 
dence.— ^The  terms  of  a  written  contract  can  not  be  varied,  altered  or 
changed  by  parol  evidence. 

2.  Same — Prior  and  Contemporaneous  Verbal  Agreements. — Where 
a  contract  has  been  reduced  to  writing,  all  prior  and  contemporaneous 
verbal  agreements  of  the  contracting  parties  in  relation  to  it  are  merged 
in  the  writing,  and  resort  can  only  be  had  to  such  writing  to  determine 
the  conditions  of  the  contract  and  the  liabilities  of  the  parties. 

3.  Appellate  Court  Praciice— ^rror«  Cured  by  Additional  Bee- 
ords.— The  fact  that  the  original  record  filed  in  the  Appellate  Court 
shows  that  one  person,  sworn  as  one  of  the  jurors  in  the  cause,  did  not 
join  in  the  verdict,  but  that  another  did  sign  and  join  in  the  verdict 
but  was  not  sworn  to  try  the  issues,  constitutes  a  fatal  error,  but  may  be 
cured  by  bringing  up  an  additional  record  in  the  form  of  an  order  of  the 
trial  court  correcting  the  record  as  it  originally  stood. 

Assnmpsit,  on  a  contract  for  advertising.  Trial  in  the  Circuit  Court 
of  Cook  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon. 
Charles  A.  Bishop,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1898.     Affirmed.    Opinion  filed  October  27,  1899. 

Mapledoram  &  Duffy,  attorneys  for  appellant. 

Cunningham,  Vogel  &  Cunningham,  attorneys  for  appel- 
lee.- 

Mr.  JrsTioE  Shepard  delivered  the  opinion  of  the  court. 

This  appeal  is  from  a  judginont  of  the  Circuit  Court, 
recovered  there  upon  an  appeal  from  a  justice  of  the  peace 
court. 

The  basis  of  the  suit  is  a  written  contract,  as  follows : 
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'^  The  Druggists'  Circular,  72  William  St.,  New  York, 

Chicago,  III.,  August  10,  1896. 

Please  insert  our  one-half  page  advertisement  in  The 
Druggists'  Circular  for  six  times,  beginning  November, 
1896,  for  which  we  agree  to  pay  to  your  order  one  hundred 
and  ninety  dollars,  in  monthly  payments  in  advance.  All 
matter  for  advertisements  subject  to  your  approval.  You 
will  not  be  held  responsible  for  any  statement  or  condition 
not  written  on  this  order.  You  may  discontinue  this  adver- 
tisement and  charge  us  at  short  rates  as  per  schedule  on 
back  of  this  order  if  payments  are  not  made  as  above. 
With  privilege  of  discontinuing  at  end  of  thrqe  months  to 
cost  $114. 

The  Onyx  Soda  Fountain  Co., 

2515  State  St. 
Howard  B.  Hatden, 

917  Royal  Insurance  Bldg.,  Chicago. 

Per  J.  B.  Herkon,  Sec'y. 

This  order  does  not  become  binding  until  approved  by 
the  publisher.  H.  J.  S. 

Enter  3  mo.,  $114.00.  Hayden." 

Acting  upon  this  contract  appellant  furnished  advertise- 
ments and  ''  cuts"  for  the  November  and  December,  1896, 
numbers  of  the  publication  for  those  months  (it  being  a ' 
monthly  circular),  and  the  same  were  published  by  appellee 
and  paid  for  by  appellant. 

One  contention  is  that  the  writing  does  not  constitute  a 
binding  contract  for  lack  of  mutuality.  If  there  be  any 
defect  in  the  writing,  as  a  contract,  it  was  cured  by  both 
parties  acting  under  it. 

The  advertisement  furnished  by  appellant  for  the  months 
of  November  and  December  included  ''cuts"  of  fountains, 
which,  as  soon  as  used,  were  returned  to  appellant  at  its 
request.  For  the  next  four  months  no  "  cut "  appeared,  but 
the  descriptive  or  verbal  matter  of  the  advertisement  for 
December  was  reproduced,  with  a  reference  to  the  Decem- 
ber number  for  the  design  or  "cut"  there  appearing. 

No  objection  to  the  advertisement,  as  it  was  published, 
was  made  by  appellant  until  March  24,  1897,  when  it 
requested  a  notification  as  to  the  time  of  going  to  press,  so 
a  change  in  the  illustration  and  copy  might  be  made,  but  it 
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was  then  too  late  for  the  April  number,  and  the  issue  for 
that  month  contained  an  advertisement  substantially  like 
the  preceding  ones,  without  a  "  cut." 

We  regard  that  what  was  done  by  appellee  was  a  sub- 
stantial compliance  with  the  contract,  and  that  if  anybody 
was  at  fault  in  the  matter  it  was  the  appellant. 

The  fair  and  reasonable  construction  of  the  writing  is 
that  appellee  should  insert  a  half  page  advertisement  for 
six  consecutive  months,  beginning  with  November,  1896, 
such  advertisements  to  be  furnished  by  appellant,  subject 
only  to  it  containing  matter  not  injurious  to  the  publication. 

It  thus  became  the  duty  of  appellant  if  it  wanted  to 
change  the  advertisement  in  any  particular  to  furnish  such 
change  in  apt  time  for  a  forthcoming  number  of  the  cir- 
cular. No  such  change  was  requested  until  in  March,  at  a 
date  too  late  for  the  April  number.  There  is  no  good 
reason  apparent  in  the  record  why  appellant  should  not 
perform  as  he  agreed  to  do. 

It  was  not  error  for  the  court  to  refuse  appellant's  offer 
to  prove  a  verbal  agreement  at  and  before  the  making  of 
the  writing  that  would  tend  to  vary  its  terms.  The  writ- 
ing expressed  a  complete  agreement  and  its  terms  could  not 
be  contradicted  or  varied  by  extrinsic  evidence. 

It  is  an  inflexible  rule  of  law  that  "  the  terms  of  a  writ- 
ten contract  can  not  be  varied,  altered  or  changed  by  parol 
evidence.  Where  a  contract  has  been  reduced  to  writing 
the  prior  and  contemporaneous  verbal  agreements  of  the 
contracting  parties  are  merged  into  the  written  instrument, 
and  resort  can  only  be  had  to  the  instrument  itself  to 
determine  the  terms  and  conditions  of  the  contract  and  lia- 
bilities of  the  parties."     Weaver  v.  Fries,  85  111.  356. 

The  point  was  made  and  preserved  by  appellant's  assign- 
ment of  errors,  and  the  original  record  filed  here  shows 
there  was  a  mistrial  of  the  cause,  in  that  one  C.  Matthai  was 
sworn  as  one  of  the  jurors  in  the  cause  and  that  he  did  not 
join  in  the  verdict;  that  one  S.  E.  Haynes  did  sign  and  join 
in  the  verdict,  but  was  not  sworn  to  try  the  issues. 

Such  constituted    fatal  error,  but  appellee  was  subse- 
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quently  permitted  to  bring  up  an  additional  record  in  the 
form  of  an  order  of  the  Superior  Court  correcting  the  record 
as  it  originally  stood. 

The  additional  record  is  enough  to  save  th^  judgment 
from  being  reversed,  but  it  can  only  be  affirmed  at  the  costs 
of  appellee. 

The  order  is  that  the  judgment  be  affirmed  at  appellee's 
costs.    Affirmed  at  appellee's  costs. 


Anna  M.  Schnadt  et  al.  v.  Charles  W.  Davis  et  al. 

L  Payment— Burden  of  Proof,— -The  burden  of  proving  payment  is 
upon  the  party  alleging  it. 

2..  Practice— Prima  Facie  Case.—The  production  by  the  complain- 
ant in  a  foreclosure  suit  of  the  notes  secured  by  the  mortgage  is  sufficient 
to  make  out  a  prima  facie  case  and  cast  the  burden  of  proving  pay- 
ment on  the  defendant. 

Mortgage  Foreelosnre.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Decree  for 
complainant;  appeal  by  defendant.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1898.  Affirmed.  Opinion  filed  October  27, 
1899. 

W.  N.  Gemmill,  attorney  for  appellants. 

Charles  H.  Hamill,  attorney  for  appellees. 

Mr.  Presiding  Justice  Hokton  delivered  the  opinion  of 
the  court. 

This  is  a  proceeding  by  bill  in  chancery  to  foreclose  a 
mortgage.  On  behalf  of  appellants  it  is  urged  that  the 
evidence  does  not  sustain  the  decree  for  the  reason  that  no 
witness  states  that  the  notes  secured  by  the  mortgage  have 
not  been  paid.  That  was  not  necessary.  The  principal 
note  and  the  interest  notes  were  produced  and  offered  in 
evidence  by  appellee.  The  execution  of  same  was  not  in 
any  manner  denied  or  contested.    A  prima  facie  case  was 
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then  made  by  appellee.  There  is  no  testimony  in  the 
record  of  any  payment  of,  or  on  account  of  said  notes,  or 
either  of  them,  nor  of  any  failure  of  consideration.  The 
evidence  was  sufficient  to  support  the  decree  as  to  that. 

It  is  also  urged  that  the  master  in  chancery  did  not,  in 
his  report,  include  all  of  the  testimony  taken  before  him. 
This  contention  is  not  sustained  by  the  record.  In  objec- 
tions filed  by  appellants  to  the  confirmation  of  the  master's 
report,  it  is  stated  that  testimony  was  taken  by  the  master 
which  is  not  contained  in  his  report.  Thes^  objections  are 
not  verified,  nor  are  they  in  any  manner  supported  by  affi- 
davit or  otherwise.  The  certificate  of  the  master  is  that 
his  report  contains  all  the  testimony  submitted  to  him  in 
said  cause.  This  can  not  be  overcome  by  unverified  and 
unsupported  statements  by  counsel. 

It  is  also  urged  by  brief  for  appellants  that  solicitor's 
feeif  should  not  have  been  allowed  because  there  is  no  proof 
that  appellee  had  paid  his  solicitor,  or  became  liable  to  pay 
him.  No  such  proof  was  necessary.  We  perceive  no  error 
in  this  record. 

The  decree  of  the  Circuit  Court  is  affirmed. 


North  Chicago  St.  B.  B.  Go.  v.  Charles  S.  Johnson^  Adm. 

1.  Practice— E/ec^  of  Orally  Withdrawing  Inatruetians/—  After 
givmg  and  reading  an  instruction  to  the  jury,  the  court,  desiring  to 
withdraw  it.  addressing  the  jury  oraUy,  referring  to  this  instruction, 
said,  **  ShaU  I  read  it  to  you  once  more,  gentlemen  of  the  jury,  or  wiU 
you  bear  in  mind  that  the  instruction  last  read  is  withdrawn  ?  Will 
that  be  sufficient?"  To  this  the  jurors  replied,  **  Yes,  sir,  that  will  be 
sufficient."  It  was  held  that  this  was  in  effect  a  qualification,  modifi- 
cation and  explanation  of  the  instruction  otherwise  than  in  writing, 
after  being  given  to  the  jury  by  the  court,  and  contrary  to  the  statute. 

2.  Same— OraZ  Instructions.— The  action  of  a  trial  court  at  the 
instance  of  a  party  litigant  in  giving  and  reading  an  instruction  and 

.  then  subsequently  stating  to  the  jury,  orally,  that  the  court  withdraws 
it,  is,  in  effect,  saying  to  the  jury  orally,  that  the  law  is  not  as  stated  in 
the  withdrawn  instruction. 
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8.  Instructions — Modifications. — A  jury  may  be  directed  not  to 
consider  information  which  has  been  imparted  to  it  by  an  instruction; 
but  when  that  is  done  otherwise  than  in  writing,  it  is  instructing  the 
jiuy  orally  and  contrary  to  the  provisions  of  the  statute. 

Trespass,  to  recover  damages  for  the  killing  of  plaintifiTs  intestate. 
Trial  in  the  Superior  Court  of  Cook  County;  the  Hon.  Pbilip  Stein, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  defend- 
ant. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1898. 
Reversed  apd  remanded.    Opinion  filed  October  27,  1899. 

Egbert  Jamikson  and  John  A.  Bose,  attorneys  for  appel- 
lant. 

John  F.  Waters,  attorney  for  appellee. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

'This  is  an  action  of  trespass  on  the  case  brought  by  ap- 
pellee, as  administrator,  to  recover  damages  from  appellant 
caused  by  the  killing  of  Scott  C.  Johnson.  The  jury 
returned  a  verdict  for  $5,000.  Counsel  for  appellee  entered 
a  remittitur  of  $3,000.  Thereupon  the  court  entered  judg- 
ment for  $2,000.  To  reverse  this  judgment  this  cause  is 
brought  to  this  court  by  defendant  below. 

A  portion  of  the  record  is  as  follows,  viz.: 

"  And  thereupon  the  defendant  asked  the  court  to  also 
give  the  jury  the  following  instruction,  numbered  twenty- 
one,  and  the  court  thereupon  gave  and  read  said  instruction 
to  the  jury  as  follows  : 

"21.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff's  intestate  suddenly 
and  unexpectedly  placed  himself  in  a  position  of  danger, 
then  in  order  to  charge  the  defendant  with  a  duty  to  avoid 
injuring  the  plaintiff's  intestate,  the  plaintiff  must  show  by 
a  preponderance  of  the  evidence  that  the  circumstances 
were  such  that  the  servant  or  servants  of  the  defendant  had 
an  opportunity  in  the  exercise  of  reasonable  and  ordinary 
care  and  diligence  to  become  conscious  of  the  facts  giving 
rise  to  such  auty  and  a  reasonable  opportunity  to  perform 
it,  and  if  the  jury  further  believe  that  the  circumstances  as 
shown  by  the  evidence  did  not  charge  the  defendant  with  a 
duty  as  thus  defined,  then  they  should  find  the  defendant 
not  guilty." 
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^'And  immediately  following  the  reading  of  said  last 
instruction  the  court  orally  withdrew  the  same  from  the 
jury  in  the  following  manner : 

"The  court  said  orally  to  the  jury,  ^This  instruction 
may  be  considered  witndrawn,  gentlemen.  The  court 
refuses  to  give  it.' 

"  Mr.  Waters :    *  The  last  one  your  honor  read  ? ' 

"  The  court  said  orally  to  the  jury :  '  Yes,  sir ;  the  last 
one.  Shall  I  read  it  to  you  once  more,  gentlemen  of  the 
jury,  or  will  you  bear  in  mind  that  the  instruction  lasrt  read 
IS  withdrawn  ?    Will  that  be  sufficient  ? ' 

"  The  Jurors :    '  Yes,  sir ;  that  will  be  sufficient.' " 

Sections  53  and  54,  Chap.  110,  Hurd's  Statutes  of  Illinois, 
are  as  follows : 

"  Sec.  53.  Hereafter,  no  judge  shall  instruct  the  petit 
jury  in  any  case,  civil  or  criminal,  unless  such  instructions 
are  reduced  to  writing." 

"  Sec.  54.  And  when  instructions  are  asked,  which  the 
judge  can  not  give,  he  shall,  on  the  margin  thereof,  write 
the  word  '  Refused  ; '  and  such  as  he  approves  he  shall  write, 
on  the  margin  thereof,  the  word  '  Given ; '  and  he  shall  in 
no  case,  after  instructions  are  given,  qualify,  modify,  or  in 
any  manner  explain  the  same  to  the  jury  otherwise  than  in 
writing.  Exceptions  to  the  giving  or  refusing  any  instruc- 
tions may  be  entered  at  any  time  before  the  entry  of  final 
judgment  in  the  case." 

Whether  the  mode  of  instructing  a  jury  as  fixed  by  this 
statute  is,  or  is  not,  calculated  to  produce  the  best  results 
in  the  administration  of  justice,  is  hot  an  open  question  for 
this  court. 

Whether  the  instruction  which  the  court  "gave  and 
read "  to  the  jury  and  then  withdrew,  should  have  been 
given,  is  not  the  question  now  to  be  determined.  But  we 
are  to  consider  whether  the  court  instructed  the  jury  orally, 
and  whether  the  court,  otherwise  than  in  writing,  qualified 
or  modified  an  instruction  after  it  had  been  given.  The 
record  states  that  the  court  "  gave  and  read  "  the  instruc- 
tion in  question  to  the  jury. 

To  instruct  is  to  impart  knowledge  or  information.  An 
instruction,  as  that  word  is  used  in  the  statute,  means  com- 
munication   of    knowledge;   knowledge   imparted.    The 
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giving  of  a  written  instruction  to  a  jury  by  a  court  ts  the 
reading  of  it  by  the  court  to  the  jury.  It  would  be  trifling 
to  say  that  the  statute  means  handing  to  the  jury  the  paper 
upon  which  an  instruction  is  written.  It  means  reading 
the  instruction  to  the  jury ;  imparting  to  the  jury  knowl- 
edge of  its  contents.  The  instruction  in  question  was  given 
to  the  jury  within  the  meaning  of  the  statute.  After  read- 
ing it  to  the  jury  the  court  said  to  them,  orally,  "This 
instruction  may  be  considered  withdrawn.  The  court 
refuses  to  give  it." 

But  the  statute  says  that  the  court  "shall  in  no  case, 
after  instructions  are  given,  qualify,  modify,  or  in  any  man- 
ner explain  the  same  to  the  jury  otherwise  than  in  writing." 
The  court,  however,  after  thus  giving  this  instruction,  did 
qualify  and  modify  it,  by  stating  to  the  jury,  orally,  that 
the  court  withdrew  it — refused  to  givQ  it.  After  a  question 
by  counsel  the  court,  again  addressing  the  jury  orally, 
referring  to  this  instruction,  said,  "  Shall  I  read  it  to  you 
onqe  more,  gentlemen  of  the  jury,  or  will  you  bear  in  mind 
that  the  instruction  last  read  is  withdrawn  ?  Will  that  be 
sufficient  ? "  To  this  the  jurors  replied,  "  Yes,  sir ;  that  will 
be  sufficient."  It  can  hardly  be  seriously  contended  but 
what  that  instruction  was  qualified  and  modified  by  the 
court  "otherwise  than  in  writing"  after  being  given  to  the 
jury  by  the  court. 

And  the  court  not  only  modified  and  qualified  said  in- 
struction, but  in  effect  and  in  fact  instructed  the  jury  other- 
wise than  in  writing  contrary  to  said  statute.  In  effect  the 
court  said  to  the  jury  that  the  defendant  requested  the 
court  to  give  the  instruction  in  question,  and  gave  the  same 
to  the  jury,  and  then  stated  to  the  jur}^  orally,  that  the 
court  withdrew  it.  That  was  in  effect  saying  to  the  jury, 
orally,  that  the  law  was  not  as  stated  in  that  instruction. 
Information  once  imparted  can  not  be  withdrawn.  It  can 
not  be  taken  from  the  person  to  whom  it  has  been  imparted. 
Its  eflfect  may  be  controlled,  to  some  extent,  perhaps,  by 
directing  that  it  shall  not  be  considered.  A  jury  may  be 
directed  not  to  consider  information  which  has  been  im- 
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parted  to  it.  But  when  that  is  done  otherwise  than  in 
writing,  it  is  instructing  the  jury,  orally,  contrary  to  the 
provisions  of  the  statute. 

And  as  appears  by  the  record  in  this  case,  the  court,  after 
reading  this  instruction  to  the  jury  and  then  attempting  to 
withdraw  it,  did  not  mark  it  either  "  given  "  or  "  refused  " 
as  requested  by  the  statute. 

For  the  reasons  indicated  the  judgment  must  be  reversed 
and  remanded.  ^ 


Henry  Baldwin  v.  Ellen  E.  Begley ^  High  Conrt  of  Inde- 
pendent Order  of  Foresters,  et  al. 

1.  Beneficiary  Associations— 1?^^^^  of  the  Insured  to  Change  the 
Beneficiary.— Where  the  right  of  a  person  insured  in  a  beneficiary  asso- 
ciation to  cliange  the  name  of  the  beneficiary  named  in  the  certificate 
exists  by  th^  statute  under  which  the  association  is  organized  at  the 
time  the  certificate  is  issued  the  right  can  not  be  taken  away  by  subse- 
quent legislation.    (Kersten  t.  Voight,  61  III.  App.  42,  foUowed.) 

Bill  of  Interpleader.— Appeal  from  the  Superior  Court  of  (}ook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1808.  Afi^med. 
Opinion  filed  October  27,  1899. 

Statement. — In  1885  William  G.  Turner  became  a  mem- 
ber of  the  Independent  Order  of  Foresters  of  the  State  of 
Illinois,  and  received  from  the  order  an  endowment  certifi- 
cate providing  that  on  his  death  $1,000  should  be  paid  to 
his  wife,  Mary  Turner,  unless  another  certificate  had  been 
*'  issued  at  his  request  in  accordance  with  the  laws  of  this 
order."  For  the  purpose  of  so  joining  the  order,  and  before 
the  issuance  of  such  certificate,  Turner  made  and  signed  an 
"  Application  for  Membership,"  containing  among  other 
provisions  the  following : 

"  I  direct  that  in  case  of  my  decease  all  benefit  to  which 
I  may  be  entitled  from  the  Independent  Order  of  Foresters 
of  the  State  of  Illinois  be  paid  to  Mrs.  Mary  Turner,  related 
to  me  as  wife,  subject  to  such  future  disposal  of  the  benefit 


First  District — October  Term,  1898.      675 

Baldwin  v.  Begley. 


to  my  widow,  orphans,  heirs  or  devisees  as  I  may  hereafter 
direct,  in  compliance  with  the  laws  of  the  order." 

*'  I  hei*eby  consent  and  agree  that  this  application  shall 
form  the  sole  basis  of  my  admission  to  and  membership  in 
this  order." 

'*  I  a<^ee  *  *  *  to  conform  in  all  respects  to  the 
laws,  rules  and  usages  of  the  order  now  in  force,  or  which 
may  hereafter  be  adopted  by  the  same." 

He  signed  at  the  same  time  an  "obligation"  beginning 
as  follows : 

"  In  the  presence  of  Almighty  God  and  these  witnesses, 
I  do,  of  my  own  free  will  and  accord,  most  solemnly  prom- 
ise that  1  will  strictly  comply  with  all  laws,  rules  and 
usages  of  this  fraternity  established  by  the  High  Court  of 
the  Independent  Order  of  Foresters  of  the  State  of  Illinois." 

The  endowment  certificate  mentioned  above  was  issued 
by  the  high  court  of  said  order  on  said  application  "  upon 
condition  that  the  said  member  complies  in  the  future  with 
the  laws,  rules  and  regulations  now  governing  the  said 
order,  or  that  may  herea;f  ter  be  enacted  by  said  high  court." 
This  certificate  was  accepted  by  Turner  in  writing  "  on  the 
conditions  named." 

In  August,  1894,  at  a  regular  annual  session  of  the  high 
court  of  said  order,  it  was  enacted : 

"  Payment  of  death  benefits  shall  only  be  made  to  the 
family,  heirs,  blood  relations,  affianced  wife  of,  or  to  per- 
sons dependent  upon  the  member,  and  such  benefits  snail 
not  be  willed,  assigned,  or  otherwise  transferred  to  any 
other  person." 

This  law  of  the  order  conformed  to  the  provisions  of  the 
statute  which  went  into  force  July  1,  1893,  and  is  still 
unchanged,  in  regard  to  fraternal  beneficiary  societies.  At 
the  same  session  of  the  high  court  it  was  further  enacted  : 

"  This  endowment  law  shall  so  into  full  force  and  effect 
on  January  1,  1895."  "  The  old  endowment  law,  as  now 
in  force,  shall  be  the  law  and  guide  for  the  payment  and 
collection  of  assessments  and  payment  of  death  claims  until 
December  31,  1894." 

These  by-laws  have  been  in  full  force,  uncnangea,  since 
January  1,  1895,  as  the  laws  of  the  order  governing  the 
payment  of  de^lth  benefits. 
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In  March,  1895,  Mary  Turner  died,  and  Turner  shortly, 
thereafter,  on  April  1, 1895,  surrendered  to  said  high  court 
said  endowment  certificate  with  the  signed  request  that 
another  be  issued  payable  at  his  death  to  one  Ella  Veronica 
Hinchey,  stating  that  she  was  related  to  him  as  niece. 
Subsequently,  May  18,  1897,  Turner  made  affidavit  that 
the  endowment  certificate  issued  to  said  Ella  Veronica 
Hinchey  had  been  either  lost  or  destroyed,  and  therein 
requesting  the  issue  of  another  payable  to  Ellen  E.  Beo:ley, 
stating  also  therein  that  she  was  related  to  him  as  niece. 

Ella  Veronica  Hinchev  was  not  a  niece  of  said  Turner, 
nor  was  Ellen  E.  Begley,  nor  was  either  of  them  a  ^nember 
of  his  family,  his  heir,  blood  relation  or  affianced  wife,  or 
person  dependent  upon  him.    They  were  his  wife's  nieces. 

Turner  died  on  May  26,  1897,  a  member  of  said  order  in 
good  standing,  and  after  his  death,  an  endowment  certifi- 
cate, bearing  date  May  28,  1897,  appears  to  .have  been  exe- 
cuted by  the  officers  of  said  society,  payable  on  his  death 
to  said  Ellen  E.  Begley.  This  certificate  was  not  and  could 
not  have  been  accepted  by  Turner  because  it  was  made  two 
days  after  his  death. 

By  a  codicil  to  his  will  said  William  G.  Turner  provided 
as  follows,  viz. : 

"Said  one  thousand  dollars  ($1,000)  due  my  heirs  from 
Court  Enterprise  Number  36,  I.  O.  F.,  be  and  the  same  is 
hereby  bequeathed  to  Ellen  Ester  Begley,  daughter  of 
Michael  J.  Begley." 

Turner  left  him  surviving  the  said  Margaret  Baldwin, 
Lottie  E.  Baldwin,  Inez  F.  Baldwin,  Henry  Baldwin,  Anna 
Palmer  and  Clara  Palmer,  the  children  of  two  deceased 
sisters,  his  only  heirs  at  law  and  next  of  kin. 

After  the  death  of  Turner,  Ellen  E.  Begley  commenced  a 
suit  at  law  against  the  order  to  recover  this  fund.  The 
order  thereupon  tiled  a  bill  of  interpleader  in  the  Superior 
Court  of  Cook  County  making  the  said  Ellen  E.  Begley, 
Ella  Veronica  Hinchey,  Margaret  Baldwin,  Henry  Baldwin, 
Inez  F.  Baldwin,  Anna  Palmer  and  Clara  Palmer  parties 
defendant,  and  admitting  that  it  held  the  said  fund  of  $1,000, 
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and  was  willing  to  pay  it  to  such  person  or  persons  as  were 
lawfully  entitled  to  it. 

Ellen  E.  Begley,  answering  the  bill  of  interpleader, 
claimed  the  fund  under  the  said  endowment  certificate  exe- 
cuted by  the  officers  of  said  order  after  the  death  of  Turner 
and  also  as  legatee  under  the  said  codicil. 

Ella  Veronica  Hinchey,  being  a  minor,  answered  in  the 
usual  and  regular  form  by  guardian  ad  litem, 

Margaret  Baldwin,  Henry  Baldwin,  Lottie  E.  Baldwin, 
Inez  F.  Baldwin,  Anna  Palmer  and  Clara  Palmer  answered, 
claiming  that  they  were  entitled  to  the  fund  as  the  only 
heirs  at  law  and  next  of  kin,  by  default  of  valid  appoint- 
ment of  beneficiary  or  legatee,  and  that  all  of  them,  except- 
ing Henry  Baldwin,  being  non-residents,  had  assigned  all 
rights  therein  to  him. 

The  decree  contained  findings  of  all  material  facts,  and 
on  these  facts  the  court  decreed  that  the  said  fund  was  pay- 
able to  Ellen  E.  Begley,  and  ordered  said  society  to  pay^  the 
same  to  her  or  her  solicitors.  From  this  decree  Henry 
Baldwin  has  taken  an  appeal  to  this  court.  The  only  con- 
test in  the  case  is  between  appellant  and  appellee  Ellen  E. 
Begley. 

James  F.  Crahen,  attorney  for  appellant;  Samuel  Adams 
of  counsel. 

Keenan  &  Heap,  attorneys  for  appellee  Ellen  E.  Begley. 

Mr.  Presiding  Justice  Horton  delivered  the  opinion  of 
the  court. 

In  Voight  V.  Kersten,  164  111.  314,  the  Supreme  Court 
adopt  as  the  opinion  of  that  court  the  opinion  prepared  by 
Mr.  Justice  Shepard  in  that  case,  found  in  61  111.  App.  42. 
The  writer  has  examined  the  abstract  of  record  in  that  case, 
now  on  file  in  this  court,  and  finds  that  the  facts  in  that  case 
and  in  the  case  at  bar  are  in  substance  the  same.  The  case 
at  bar  is  in  principle  and  in  the  material  facts  on  all  fours 
with  the  Voight  case.    It  is  therefore  unnecessary  to  here 
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enter  into  any  discussion  of  the  questions  of  law  or  fact  in 
this  case.  We  need  only  refer  to  the  opinion  in  the  Voight 
case  as  expressing  our  opinion  in  this  case. 

The  judgment  of  the  Superior  Court  of  Cook  County  is 
affirmed. 
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1.  Factors — Duty  in  Selling  Property,— -It  is  the  duty  of  a  fa^ctor  to 
exercise  reasonable  care  and  prudence  in  selling  to  responsible  parties, 
and  if  he  neglects  this  duty  he  will  be  liable  for  losses  which  result 

2.  Same — Dyiy  in  Ascertaining  Financial  Ability  of  Purchaser, — 
An  agent  or  factor  will  be  held  to  all  reasonable  diligence  in  learning 
the  pecuniary  ability  of  purchasers,  and  any  inattention  or  carelessness 
in  this  respect  will  render  him  liable  for  losses  thereby  sustained,  and 
while  he  will  not  be  held  as  a  guarantor  of  his  sales,  he  will  be  held  to 
a  high  degree  of  vigilance  in  learning  the  ability  of  the  purchaser  to 
pay. 

3.  Guarantor— Factor  Not  to  he  Held  cm,  When,— An  agent  or 
factor  is  not  ordinarily,  in  the  absence  of  an  express  agreement,  a 
guarantor  of  payment,  and  if  he  exercises  due  diligence  to  ascertain 
the  financial  ability  of  purchasers,  and  a  loss  occurs,  the  principal  must 
bear  it,  and  not  the  factor. 

4.  Damages— Sa/es  by  Agents  to  Irresponsible  Buyers.— The  price  at 
which  an  irresponsible  buyer  agrees  to  purchase  is  not  necessarily  the 
standard  by  which  to  measure  an  agent's  liability.  The  principal  is  en- 
titled to  recover  the  damages  he  suffers  by  reason  of  his  agent^s  failure 
to  use  reasonable  diligence  to  ascertain  the  financial  ability  of  his  pur- 
chaser, but  not  such  damages,  if  any,  as  may  have  been  occasioned  by 
his  own  neglect  in  failing  to  take  steps  to  protect  himself  upon  learn- 
ing of  the  purchaser's  irresponsibility. 

Assumpsit,— Common  counts.  Trial  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge,  presiding.  Finding  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Reversed  and  remanded. 
Opinion  filed  July  11,  1899.     Rehearing  denied  October  27,  1899. 


Defbebs,  Brace  &  Riiteb,  attorneys  for  appellant. 

Appellant  is  not  chargeable  with  the  proceeds  of  the  sup- 
posed sale  of  January  7th  on  the  principle  of  estoppel  be- 
cause its  advice  of  such  sale  sent  to  appellee,  although 
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erroneous,  did  not  prejudice  appellee  or  cause  it  to  do  any 
act  which  it  otherwise  would  not  have  done,  or  omit  to  do 
any  act  which  it  otherwise  would  have  done.  Bigelow  on 
Estoppel  (5th  Ed.),  Chap.  18,  Sec.  6;  Davidson  v.  Young, 
38  111.  146;  Hefner  v.  Vandolah,  57  111.  520;  Ball  v.  Hooten, 
85  111.  159;  Powell  v.  Rogers,  105  111.  318;  Town  of  Gol- 
oonda  v.  Field,  108  111.  419;  Union  Mutual  Life  Insurance 
Company  v.  Slee,  123  111.  57. 

Appellee's  duty  required  the  exercise  of  reasonable  dili- 
gence and  care  only.  Story  on  Agency,  Sec.  186;  Phillips 
V.  Moir,  69  111.  155;  Darlington  v.  Fredenhagen,  18  111.  App. 
273. 

If  appellee  is  entitled  to  recover  any  damages  by  reason 
of  the  transaction  of  January  7th,  such  damages  should  be 
limited  to  the  difference  in  market  price  of  the  eggs  on  the 
day  of  the  sui>posed  sale  and  the  day  on  which  it  had  notice 
that  the  sale  was  not  consummated.  It  was  the  duty  of 
appellee  upon  learning  that  the  sale  had  not  been  consum- 
mated to  order  a  resale  or  take  such  other  steps  as  were 
necessary  or  proper  to  protect  its  interests  in  the  premises 
and  lessen  the  damages.  Sioux  City  R.  R.  Co.  v.  Walker, 
49  Iowa,  273;  Ford  v.  Refrigerating  Company,  40  111.  App. 
222;  Brant  v.  Gallup,  111  111.  487;  Sutherland  on  Damages, 
148. 

Church,  McMurdy  &  Sherman,  attorneys  for  appellee. 

One  who  accepts  a  consignment  is  liable  for  damage,  mis- 
conduct or  neglect  of  duty  in  relation  thereto,  though  his 
services  were  rendered  gratuitously.  Walker  v.  Smith,  4 
Dallas  (U.  S.),  388. 

It  is  the  duty  of  a  factor  to  inform  his  principal  of  every 
fact  in  relation  to  the  transaction  which  comes  to  his  knowl- 
edge.    Mechem  on  Agency,  1012. 

It  is  the  duty  of  the  factor  to  notify  the  consignor  of  the 
terms  of  the  sale  or  conditions  imperiling  the  contract. 
Howe  V.  Sutherland,  39  la.  484;  Mechem  on  Agency,  1012. 

If  a  factor  sells  and  credits  the  principal  with  the  amount 
of  sales  and  fails  to  notify  his  principal  within  a  reasonable 
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time  that  the  debt  is  bad,  he  becomes  an  insurer  of  the 
whole  debt.    Harvey  v.  Turner,  4  Kawle  (Penn.),  223. 

Mr.  Presiding  Justice  Frekman  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  by  which  appellant  is 
charged  with  the  full  amount  of  the  proceeds  of  a  sale, 
which  was  never  consummated,  of  certain  goods  in  its 
hands  upon  which  it  had  made  advances  to  appellee. 

Appellant  was  conducting  a  cold  storage  warehouse  in 
Chicago,  to  which  appellee  had,  it  is  said,  been  accustomed 
to  ship,  and  in  which  it  had  stored  eggs  in  considerable 
quantities.  In  May  and  June,  1895,  three  carloads  of  eggs 
were  shipped  to  and  received  by  appellant,  upon  which  it 
made  advances  to  appellee  and  received  from  the  latter 
three  notes  for  such  advances.  In  November  following 
appellant  discounted  the  three  notes  and  hypothecated  as 
security  to  the  banks  the  warehouse  receipts,  which  it  had 
received  from  appellee  with  the  notes  given  for  the  money 
when  it  was  originally  advanced.  During  November  and 
December  appellee  became  desirous  of  disposing  of  the  eggs, 
and  offered  to  sell  them  or  allow  appellant  to  do  so  at  a 
price  named. 

On  the  7th  of  Januarj^  appellant  telegraphed  appellee 
that  it  had  an  oflfer  for  the  eggs  at  fourteen  and  three- 
fourths,  and  appellee  immediately  directed,  by  wire,  the 
acceptance  of  the  oflfer.  Appellant  the  same  day  wrote  as 
follows : 

''  Your  message  of  even  date  received,  and,  as  instructed 
therein,  we  have,  to-day,  sold  your  three  remaining  cars  of 
eggs  at  IH  cents,  case  count,  in  the  house,  buyer  to  assume 
storage  charges  after  January  8th." 

The  same  day  appellee  wrote  that  it  confirmed  its  accept- 
ance of  the  price. 

On  the  13th  of  January  appellant  wrote  as  follows : 

•'  While  we  sold  the  three  cars  of  eggs  for  you  and  billed 
them  to  the  party  buying  the  same,  who  has  agreed  to  pay 
storage  charges  from  January  8th,  the  stock  has  not  yet  been 
moved  out  of  the  house,  but  as  soon  as  it  is  we  will  make 
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up  your  statement  in  full  and  send  you  check  for  the  amount 
due,  which  we  trust  will  be  satisfactory  to  vou." 

The  letter  further  states  that  if  appellee  is  dissatisfied 
with  the  sale,  appellant  thinks  the  purchaser  is  willing  to 
throw  up  the  deal;  otherwise  appellant  will  try  to  get  the 
buyer  to  remove  the  eggs  as  soon  as  possible,  and  as  soon  as 
])aid  for,  "  will  give  you  credit  for  same  and  make  up  your 
account."  To  this  appellee  replied  that  the  sale,  as  reported, 
was  a  cash  transaction,  and  that  it  looks  to  appellant  for  its 
consummation,  and  does  not  desire  to  own  the  eggs  again. 
On  the  18th  of  January,  appellant  again  writes  that  the 
eggs  had  not  been  moved,  nor  paid  for;  and  January  27th 
states  that  it  has  been  trying  to  get  the  buyer  to  move  and 
pay  for  the  eggs  or  "put  up  margin;"  that  it  is  anxious  to 
get  the  eggs  out  of  the  house,  and  would  like  any  suggestion, 
and  that  appellant  is  acting  only  as  agent  for  appellee  in 
the  transaction. 

To  this  appellee  replied,  January  28th,  stating  that  it 
regards  the  transaction  as  a  sale  for  cash  by  appellant,  and 
sees  no  reason  whv  the  latter  should  not  account  for  the 
proceeds.  Some  further  correspondence  followed,  and 
February  7th,  in  a  letter  of  that  date,  appellant  for  the  first 
time  informed  appellee  who  the  buyer  was  to  whom  appel- 
lant had  made  the  sale  January  7th.  Appellee  then  learned 
for  the  first  time  that  this  purchaser  was  a  rival  company 
of  its  own  town,  Winona,  Minnesota,  the  credit  of  which, 
it  appears  from  the  testimony,  was  not  regarded  as  good, 
even  by  appellant,  at  the  time. 

The  sale  never  was  consummated.  Meanwhile  the  market 
price  of  eggs  had  been  steadily  falling,  and  eventually  the 
stock  was  sold  out  by  the  banks  who  held  the  notes,  for  a 
sum  less  than  their  face  value. 

The  trial  court  held  appellant  responsible  upon  the  same 
basis  and  to  the  same  extent  as  if  the  sale  of  January  7th 
had  actually  been  consummated,  and  appellant  had  received 
the  purchase  price  in  full. 

That  appUant  was  negligent,  to  say  the  least,  in  this 
transaction,  can  not,  we  think,  be  doubted.   While  advising 
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the  appellee,  after  some  delay,  that  the  eggs  had  not  been 
taken  and  paid  for,  it  did  not  state  what  was  within  its  own 
knowledge — that  the  buyer  was  a  concern  in  bad  credit, 
whose  only  reasonable  expectation  of  being  able  to  take 
and  pay  for  the  eggs  was  dependent  upon  finding  a  pur- 
chaser to  take  them  off  its  hands.  It  withheld  this  informa- 
tion for  a  month,  while  the  market  price  was  steadily  fall- 
ing, and  the  chance  of  selling  at  anywhere  near  the  price 
agreed  to  be  paid  by  the  problematic  purchaser  was  rapidly 
diminishing.  The  want  of  financial  responsibility  in  the 
supposed  buyer  was  a  fact  of  which  it  was  clearly  the  duty 
of  appellant,  as  agent  of  appellee  in  making  the  sale,  to 
advise  its  principal.  If  appellee  had  been  fairly  and  fully 
advised  of  the  situation,  it  might  have  protected  itself.  It 
has  a  right,  we  think,  to  look  to  appellant  for  the  payment 
of  such  loss  and  damage  as  it  suffered  by  reason  of  negli- 
gence or  misconduct  of  the  latter.  It  was  the  duty  of  the 
agent  to  notify  the  consignor  of  any  terms  or  conditions 
which  might  imperil  the  fulfillment  of  the  contract  of  sale. 
Howe  V.  Sutherland,  39  Iowa,  484;  Mechem  on  Agency, 
1012. 

Had  the  vendee  been  responsible,  appellee  might  have 
recovered  the  full  contract  price,  or  sold  the  eggs  itself  and 
recovered  the  excess  of  the  contract  price  over  the  market 
price  realized.     Bagley  v.  Findlay,  82  111.  524. 

It  could  thus  have  recovered  of  its  vendee  its  loss.  Appel- 
lee was,  however,  precluded  from  protecting  itself  by  appel- 
lant's suppression  of  the  material  fact  that  the  supposed 
purchaser  was  not  responsible — a  fact  which,  if  known,  as 
it  would  have  been  had  the  purchaser's  identity  been 
revealed,  would  probably  have  prevented  the  acceptance  of 
the  supposed  sale. 

*'  It  is  the  duty  of  the  factor  to  exercise  reasonable  care 
and  prudence  in  selling  only  to  responsible  parties,  and  if 
he  neglects  to  do  so  he  will  be  liable  for  a  loss  that  may 
ensue.      Mechem  on  Agency,  Sec.  1013. 

An  agent  will  be  held  at  least  to  all  reasonable  diligence 
in  learning  the  pecuniary  ability  of  the  purchaser;  and  as 
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is  said  in  Foster  v.  Waller,  75  111.  464,  467,  "inattention  or 
carelessness  must  be  held  to  render  him  liable  for  loss 
thereby  sustained.  While  he  will  not  be  held  as  a  guar- 
antor of  such  sales,  he  will  be  held  to  a  high  degree  of  vig- 
ilance in  learning  the  ability  of  the  purchaser."  It  appears 
that  appellant  did  know  that  the  purchaser,  whose  repre- 
sentative had  desk  room  in  appellant's  office,  was  probably 
irresponsible.  At  all  events  it  failed  to  report  the  facts  to 
appellee,  as  it  should  have  done,  and  must  respond  in  such 
damages  as  its  misconduct  occasioned. 

But  the  agent  or  factor  is  not  ordinarily  and  in  the 
absence  of  an  express  agreement,  "a  guarantor  of  payment, 
and  if,  having  exercised  due  diligence,  a  loss  occurs,  the  prin- 
cipal must  bear  it,  and  not  the  factor."  Mechem  on 
Agency,  1013. 

Not  being  liable  as  a  guarantor,  and  not  having  received 
the  purchase  money,  the  appellant  can  not  properly  be  held, 
as  was  done  by  the  trial  court,  for  the  amount  which  would 
have  been  realized  had  the  sale  been  consummated  and  the 
price  paid  as  agreed  upon. 

The  parties  waived  a  jury  and  entered  into  a  stipulation, 
<5ne  clause  of  which  is  as  follows : 

"  In  case  it  shall  be  held  that  the  defendant  is  not 
accountable  to  plaintiff  by  reason  of  said  transactions  with 
said  Foster  Company,  as  and  to  the  extent  stated  in  para- 
graph 1  hereof,  but  is  accountable  to  the  plaintiff  for  dam- 
ages under  the  facts  shown  in  this  case,  then,  and  in  such 
case,  the  court  shall  ascertain  and  determine  the  amount  of 
such  damage  and  any  further  credit  or  allowance  to  which 
the  plaintiff  may  in  such  case  be  entitled,  and  if  the  amount 
thereof  shall  be  less  than  $1,410.83,  the  defendant  shall 
have  judgment  against  the  plaintiff  for  the  difference,  with 
interest  from  March  21,  1896,  at  the  rate  of  7  percent  per 
annum;  but  if  the  same  shall  exceed  the  sum  of  $1,410.83, 
plaintiff  shall  have  judgment  against  the  defendant  for  the 
amount  of  such  excess,  with  interest  from  March  21,  1896, 
as  aforesaid." 

As  the  appellant  was  held  accountable  to  the  extent  stated 
in  said  paragraph  1  of  the  stipulation,  the  trial  court  did 
not  ascertain  or  determine  the  damages  for  which  defend- 
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ant  is  accountable.  This  should  have  been  done,  and  judg- 
ment rendered  accordingly. 

From  the  time  when  appellee  was  notified  who  the  buyer 
was,  learned  it  was  an  irresponsible  concern  and  was  put  in 
possession  of  all  the  facts,  if  it  wished  to  sell  before  the 
market  price  further  declined,  it  had  the  right  to  do  so  and 
protect  itself.  It  could  not  thereafter  refuse  to  have  any- 
thing to  do  with  caring  for  its  own  property,  and  hold 
appellant  liable  because  of  the  latter's  previous  misconduct, 
for  a  loss  resulting  from  appellee's  own  neglect.  The  price 
at  which  the  irresponsible  buyer  had  agreed  to  purchase  is 
not  necessarily  the  standard  by  which  to  measure  appel- 
lant's liability. 

Whatever  loss,  if  any,  was  caused  by  failure  to  take  meas- 
ures to  protect  itself  after  appellee  was  advised  of  the 
actual  situation,  there  being  a  decline  in  prices,  appellant  is 
not  responsible  for.  The  eggs  were  still  appellee's  prop- 
erty, subject  to  the  lien  of  the  holder  of  the  notes  for  pay- 
ment of  which  the  property  was  pledged.  It  is  entitled  to 
recover  the  damages  it  suffered  b}^  reason  of  appellant's 
misconduct,  but  not  such  damages,  if  any,  as  may  have  been 
occasioned  by  its  own  neglect.  It  is  not  our  province  tt) 
say  what  these  damages  which  appellee  is  undoubtedly 
entitled  to  recover  may  be.  That  must  be  determined  by 
anotlier  trial. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded. 


Independent  Tug  Line  v.  Albert  Jacobson. 

1.  Accidents— JResponsibility,— In  order  to  charge  an  employer  with 
negligence  where  an  injury  is  caused  by  circumstances  which  neither 
were  nor  could  be  foreseen  by  any  one,  he  must  have  had  notice  of  the 
danger  at  least  long  enough  before  the  injury  indicted  to  have  enabled 
him  to  form  an  intelligent  opinion  as  to  how  the  injury  might  be  avoided 
and  apply  the  means. 

2.  Employees — Not  Insurers. — An  employer  is  not  an  insurer  of  the 
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safety  of  his  employes.    If  the  injury  is  occasioned  by  a  pure  accident 
tlie  employer  is  not  liable. 

Action  in  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
Cook  County;  the  Hon,  Charles  A.  Bishop,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1898.  Reversed  without  remand- 
ing.   Opinion  filed  October  27,  1899. 

Statement. — This  is  a  suit  to  recover  for  personal  inju- 
ries. Appellee  was  employed  upon  a  tug  boat  named  the 
Charnley,  belonging  to  appellant.  His  duties  as  fireman 
required  only  part  of  his  time,  and  he  performed  other  duties 
as  well,  including  some  of  the  duties  of  a  deck  hand — such 
as  the  handling  of  lines  and  fenders.  January  13, 1896,  the 
date  of  the  alleged  injury,  the  Charnley  had  in  tow  a  boat 
named  the  Trowbridge,  which  it  was  employed  to  lay  up  to 
a  dock  bordering  upon  the  Illinois  Central  Slip.  In  front 
of  this  dock  a  large  steamer,  the  Kallyuga,  was  lying 
aground  in  the  slip,  between  the  two  docks  constituting  the 
sides  of  the  latter.  There  was  not  space  enough  for  the 
Charnley  and  its  tow  to  run  alongside  the  dock,  side  by 
side  between  it  and  the  Kallyuga — consequently  it  was 
necessary  when  the  tow  lost  headway  to  push  it  in  from 
the  stern,  and  under  the  lines  which  fastened  the  Kallyuga 
to  the  dock.  In  doing  this  the  cabin  of  the  tow  came  in 
contact  with  these  lines,  and  some  one  on  the  steamer 
loosened  them.  They  were  then  picked  up  by  men  on  the 
tow,  not  employes  of  the  appellant,  passed  over  the  cabin  of 
the  tow  and  dropped  upon  its  stern.  From  here  one  set  of 
the  lines  was  carried  still  further  back  over  the  Charnlev 
which  was  pushing  its  tow  in  from  astern.  Appellee  had 
meanwhile  been  down  below  firing,  and  coming  on  deck  was 
directed  by  the  captain  of  the  Charnley  to  take  a  fender 
and  put  it  over  the  stern  of  the  tug,  apparently  to  protect 
the  stern  of  the  tow  from  injury.  While  holding  the  line 
attached  to  the  fender,  one  of  the  loosened  ropes  of  the 
steamer  was  dropped  down  by  the  crew  of  the  Trowbridge 
onto  the  rail  of  the  latter  vessel,  which  the  Charnley  was 
in  the  meantime  pushing  forward  into  her  intended  berth. 
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It  appears  that  the  stern  rail  of  the  Trowbridge  was  irreg- 
ular and  that  pieces  were  broken  out  of  it.  The  line  thus 
thrown  down  by  the  men  in  charge  of  the  Trowbridge 
caught  on  this  broken  rail,  ayd  was  immediately  stretched 
taut  bv  the  forward  motion  of  the  boat,  from  which  imme- 
diately  after  it  slipped  off,  and  striking  appellee  in  the  face 
knocked  him  down,  producing  the  injury  complained  of. 
The  sight  of  one  eye  was  injured,  and  the  central  vision 
destroyed,  it  is  alleged,  leaving  him  in  that  eye  only  the 
peripheral  or  outside  vision. 

Wm.  M.  Johnson,  attorney  for  appellant. 

Where  the  injury  occurs  to  the  workman  from  pure  acci- 
dent, not  occasioned  by  want  of  ordinary  care  by  the 
employer,  such  employer  is  not  liable.  111.  Steel  Co.  v. 
Trafas,  69  111.  App.  87;  Armour  v.  Ryan,  61  III.  App.  314. 

The  master  is  not  required  to  take  better  care  of  his  serv- 
ant than  the  servant  is  expected  to  take  of  himself.  Karr, 
etc.,  Co.  V.  Kroenig,  167  111.  560. 

If  a  workman  is  engaged  in  service  of  peril,  if  the  danger 
belongs  to  the  work  itself  or  to  the  service  in  which  he 
engages,  he  will  be  held  to  all  the  risks  which  belong  to 
either.  Perry  v.  Marsh,  25  Ala.  659;  Baxter  v.  Roberts,  44 
Cal.  1 87;  Indemaur  v.  Davies,  L.  R.,  2  C.  P.  313. 

If  a  servant  voluntarily  puts  himself  in  place  of  danger 
the  master  is  not  liable.    Felch  v.  Allen,  98  Mass.  572. 

A  servant  must  observe  and  take  such  knowledge  of 
dangers  as  can  be  attained  by  observation,  and  where  the 
service  is  perilous,  the  servant  must  use  a  high  degree  of 
care.  C.  &  E.  I.  R.  R.  Co.  v.  Geary,  110  111.  389;  Moss  v. 
Johnson,  22  111.  642;  Chicago,  etc.,  v.  Swett,  45  111.  201;  111. 
C.  R.  R.  Co.  V.  Swett,  46  111.  99. 

If  a  person  knowing  the  hazards  of  his  employment,  as 
the  business  is  conducted,  voluntarily  engages  or  continues 
therein  without  any  promise  of  the  master  to  do  any  act  to 
render  the  same  less  hazardous,  the  master  will  not  be  liable 
for  any  injury  he  may  sustain  therein,  unless  indeed  it  may 
be  caused  by  the  willful  act  of  the  master.  Camp  Point  Mfg. 
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Co.  V.  Ballou,  71  111.  417,  420;  Staflford  v.  C,  B.  &  Q.  R.  R. 
Co.,  114  III.  244;  Abend  v.  T.  H.  &  I.  R.  R.  Co.,  Ill  III.  202; 
Miss.  Furnace  Co.  v.  Abend,  107  111.  44;  Penna.  Co.  v.  Lynch, 
90  111.  334,  and  cases  there  cited;  Clark  v.  C,  B.  «fe  Q.  R.  R. 
Co.,  92  111.  45;  C.  &  A.  R.  R.  Co.  v.  Monroe,  85  111.  25; 
Norton  v.  Volzke,  158  111.  408;  I.  B.  &  W.  R.  R.  Co.  v. 
Flaniffan,  77  111.  365;  C.  &  E.  I.  R.  R.  Co.  v.  Geary,  110 
111.  389. 

Defrees,  Brace  &  Ritter  and  John  G.  Campbell,  attor- 
neys for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  third  count  of  the  declaration  charges  that  the  appel- 
lant negligently  and  carelessly  required  the  appellee  to  use 
a  fender  for  the  protection  of  a  vessel  then  bein<r  pushed 
by  appellant's  tug  between  a  dock  and  another  vessel  stand- 
ing thirty  or  forty  feet  awaj^  therefrom,  but  attached  to  it 
by  ropes;  that  the  work  thus  assigned  to  appellee  was  con- 
trary to  his  employment,  of  a  dangerous  and  hazardous 
character  at  the  time  as  the  captain  knew,  and  appellee  did 
not  know.     It  is  on  this  count  appellee  relies  for  recovery. 

In  support,  apparently,  of  the  theory  that  the  order  to 
appellee  to  place  the  fender  over  the  stern  of  the  tug  was 
contrary  to  his  employment  and  hazardous  in  its  nature  at 
the  time,  the  appellee  testified : 

"  Before  the  accident  I  handled  the  fender  at  the  stern 
or  aft.  There  is  a  big  differehce  between  putting  one  over 
the  stern  and  one  over  the  bow.  It  is  the  fireman's  duty  to 
take  care  of  the  stern  of  a  boat,  the  lines  on  the  stern,  and 
he  handles  fenders  on  the  stern  when  he  is  told,  and  if  it  is 
necessary." 

He  testifies,  however,  that  he  did  handle  the  line  forward 
*'  quite  a  few  times."  The  question  was  further  put  to 
him  as  follows :  "  Now,  Norway,  did  you  handle  fenders 
over  on  that  tug  boat  just  as  often  as  you  were  told  to  ? " 
To  which  appellee  answered,  "  As  often  as  I  was  told  I  did," 
and  he  savs  he  thinks  that  had  been  the  course  of  business 
ever  since  he  had  been  on  the  boat.    He  also  testifies  that 
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he  handled  fenders  not  only  on  the  stern  of  the  tug,  but 
"  most  anywhere,  where  the  occasion  required." 

It  is  evident  that  there  is  no  essential  difference  in  the 
character  of  the  act  itself,  whether  appellee  was  in  the 
habit  of  using  the  fender  on  the  stern  or  on  the  bow  or 
"  most  anywhere  "  as  he  says.  And  in  view  of  this  evidence 
given  by  appellee  himself,  the  claim  that  the  order  to  throw 
the  fender  over  the  stem  was  contrary  to  his  employment, 
or  was  in  and  of  itself  dangerous  or  hazardous,  can  not  be 
maintained. 

It  is  claimed  in  behalf  of  appellee  that  he  had  not  the 
same  knowledge  of  the  situation  and  the  danger  involved  as 
had  the  captain  of  the  tug  who  directed  him  to  put  the  fen- 
der over  the  bow.  Appellee  had  seen  the  situation  and  the 
lines  stretching  from  the  Kallyuga  to  the  dock  beneath 
which  the  Trowbridge  was  being  placed,  before  he  went 
below  to  fire,  just  previous  to  the  accident.  His  own  testi- 
mony is  to  the  effect  that  he  was  on  the  deck  half  a  minute 
before  he  was  ordered  to  throw  the  fender,  and  he  says  it 
must  have  been  a  minute  that  he  stood  there  holding  the 
rope  attached  to  the  fender  before  the  accident  occurred. 

But  independently  of  his  own  knowledge  of  the  situation, 
if  the  appellee  is  to  recover,  it  must  appear  affirmatively 
that  there  was  some  negligence  on  the  part  of  the  captain, 
causing  the  injury  complained  of. 

We  are  not  referred  to  any  evidence  which  tends  to  show 
thkt  at  the  time  the  captain  gave  the  order  to  appellee  to 
place  the  fender  over  the  stem  of  the  tug,  either  he  or  any 
one  else  on  board  the  tug  had  any  occasion  to  suppose  that 
obedience  by  the  appellee  involved  any  personal  risk  what- 
ever. The  whole  testimony  tends  to  shoAv  that  the  catch- 
ing of  the  line  in  the  broken  rail  of  the  Trowbrido^e,  its 
momentary  tightening  and  its  quick  release  with  the  force 
which  caused  the  injury,  neither  was  nor  could  be  foreseen 
by  any  one  on  the  tug.  It  does  not  eyen  appear  that  any 
one  on  the  tug  knew  that  the  rail  on  the  Trowbridge  was 
irregular  or  broken,  or  that  there  was  or  could  be  any  dan- 
ger therefrom.     It  has  been  repeatedly  held  that  in  order  to 


FiKST  District — October  Term,  1898.      689 

Independent  Tug  Line  v.  Jacobson. 

charge  one  with  negligence  under  such  conditions,  he  must 
have  notice  of  the  danger  "  at  least  long  enough  before  the 
injury  inflicted  to  have  enabled  him  to  form  an  intelligent 
opinion  as  to  how  the  injury  might  be  avoided,  and  apply 
the  means.''  U.  8.  Express  Co.  v.  McCluskey,  77  111.  App. 
56-58. 

An  employer  is  not  an  insurer  of  the  safety  of  his  em- 
ployes. If  the  injury  was  occasioned  by  a  pure  accident 
the  employer  is  not  liable.  111.  Steel  Co.  v.  Trafas,  69  111. 
App.  87-90. 

Appellant's  counsel  moved  at  the  close  of  the  case,  to 
exclude  the  evidence  from  the  consideration  of  the  jury,  and 
handed  up  an  instruction  in  writing  which  the  court  was 
requested  to  give,  directing  the  jury  to  find  the  defendant 
not  guilty.  The  court  refused  to  so  instruct  the  jury  and 
denied  the  motion. 

We  are  of  opinion  that  the  refusal  to  so  instruct  was 
error.  The  evidence  fails  to  sustain  the  charges  of  negli- 
gence in  the  declaration,  and  upon  the  undisputed  facts,  the 
appellee  has  no  cause  of  action. 

The  judgment  of  the  Circuit  Court  must  be  reversed 
without  remanding.     Eeversed  without  remanding. 
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Fees  and  salaries 827 

Interpleader,  by  in  partition  proceedings 861 

MAXIMS — One  who  invokes  the  aid  of  a  court  of  justice  must 

come  with  clean  hands 184 

MECHANIC'S  UEN— Eflfect  of  filmg  a  claim  for  a  lien 283 

Stipulated  time  of  completion 283 

For  architect's  services 283 

Substantial  compliance  with  the  contract  sufficient 826 

MEDICINE— Practice  of— What  is  not  within  the  meaning  of  the 

statute  of 453 

MEMORANDUM— Meaning  of  in  the  construction  of  contracts. . .  610 

MINES  AND  MINING— Intentional  violation  of  the  law 96 

Safety  of  persons  employed  in  mines— Liability  of  operators. . .  190 

MODIFICATION— Of  instructions— Practice 633,  671 

MORTGAGES — Assumption  of  payment  by  a  grantee 317 

Transfers  after  the  extinguishment  of  the  mortgage  debt 553 

What  an  assignee  takes 553 

When  laborers'  liens  are  paramount  to  prior  mortgages 587 

MORTGAGE  FORECLOSURE— Deficiency  decrees 88 

MORTGAGE  INDEBTEDNESS- Assumption  of 601 

Assumption  of,  by  grantee  in  separate  instrument 625 

Transfer  after  extinguishment  of— Mortgages 553 

MUNICIPAL  CORPORATIONS— Ordinances  of,  defined 274 

N 

NEGLIGENCE— When  common  carrier  is  guilty  of 491 

When  not— Question  of  fact 159 

When  it  may  become  a  question  of  law 584 
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NEGLIGENCE.    CmtinuecL 

What  18  prima  facie  evidence 96 

When  a  question  for  the  jury 821,  [:'84 

NEW  TRIAL— When  the  bill  of  exceptions  contains  no  motion  for  26 

Motions  for  must  be  preserved  in  the  bill  of  exceptions 26 

When  allowed  on  cumulative  testimony 801 

NON-SUIT— When  it  may  be  taken— Practice 218 

NOTARIES  PUBLIC— Of  foreign  States— Not  presumed  to  have 

authority  to  administer  oaths 288 

How  authority  may  be  shown 238 

Presumptions  as  to  authority 288 

NOTES— Sacured  by  chattel  mortgage— Effect  of  failure  to  state 

when  they  become  due 420 

NOTICE — Reasonableness  of,  can  not  arise  upon  the  pleadings 594 

When  cured  by  the  statute  of  amendments  and  jeofails 594 

Of  remanding  of  case  to  adverse  party— Appellate  Court  prac- 
tice    636 

Of'master's  sales— Equity  practice 623 

Railroad  chargeable  with,  when 152 

NUISANCES— Objects  in  highways  may  be 153 

o 

OBJECTIONS— To  evidence  improperly  sustained— Harmless  error.  465 

OBSTRUCTIONS— To  highways— Definition 152 

OFFICERS— Selection  of  deputies 244 

ORDINANCES— Judicial  notice  of 604 

Ultra  t?ire«— Cities  and  villages '. 118 

Validity  of— Cities  and  villages 118 

Of  municipal  corporations— Defined 274 

ORDINARY  CARE-  A  question  of  fact  for  the  jury 96 

In  crossing  railroads. 511 

OYER  and  demurrer^Practice 654 

P 

PAROL  EVIDENCE— Contracts  not  to  be  varied  by  pleading 579 

When  written  contracts  not  to  be  varied  by 666 

PARTIAL  REVERSION— Appellate  Court  practice  in  case  of 636 

PARTIES — Waiver  of  the  right  to  assign  error 571 

What  is  not  reversible  enx»r 571 

To  motions  in  arrest  of  judgment 571 

To  foreclosure  proceedings— Effect  on,  of  an  order  to  take 

charge  of  the  funds 607 

Bailee  may  maintain  an  action  of  tort 491 

Actions  against  bailees 492 

Not  to  take  advantage  of  their  own  wrong 183 
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PARTNERS— Power  to  execute  judgment  note 614 

Sales  to  wife  by  a  partnership  in  which  the  husband  is  a  member  588 

PAYMENT— Burden  of  proof ' 669 

Of  mortgages  -Assumption  of,  by  grantee 817 

PENAL  STATUTES— Construction  of 274 

PENDENCY  OF   SUIT— Failure  to  preserve  notice  of,  in  the 

record  does  not  affect  jurisdiction 288 

PERFORMANCE^A  prtrequisite  to  a  recovery 48 

PERSON  AGGRIEVED— One  satisfaction— Remedies 260 

PERSONAL  PROPERTY— Instructions  as  to  sales  of 289 

PHOTOGRAPHS— When  admissible  as  evidence 511 

PLEADINGS— Amended,  stand  by  themselves 654 

Confession  of  matter  not  traversed 70 

By  executors  and  administrators 654 

Contracts  not  to  be  varied  on  parol  evidence 579 

Reasonableness  of  notice  can  not  arise  upon 594 

In  appeal  cases — Practice 471 

In  actions  of  debt  on  constable's  bond 182 

In  actions  for  damages  occasioned  by  the  flooding  of  land  and 

consequent  injury  to  crops 116 

In  actions  for  obstructing  water-courses 116 

When  unnecessary  to  allege  due  cai*e 160 

Pleas  puis  darrien  oontirvuance 571 

Sufficiency  of  the  plea 571 

Recovery  must  be  upon  the  case  made  by 520 

Defects  when  cured  by  verdict 160 

PLEAS— Filing  additional— Practice 255 

POLICY— Of  insurance— 'Assessment  after  cancellation  of 594 

Denying  the  execution  of  an  instrument  sued  on 579 

Where  a  verdict  may  be  directed 646 

When  error  to  take  a  case  from  the  jury 646 

Proposition  of  law — Can  not  be  raised  by  stipulation 264 

Notice  of  pendency  of  suit— Failure  to  preserve  evidence  of,  in 

the  record  does  not  affect  jurisdiction 238 

Modification  of  instructions 638 

When  Uie  general  verdict  and  the  special  findings  are  incon- 
sistent    532 

Filing  additional  pleas 255 

Reviewing  causes  by  piecemeal 55 

Appeals  frqm  justices— General  appearance  by  appellee 82 

POSSESSION — As  evidence  of   legal  ownership  of   promissory 

notes 446 

Of  promissory  notes  by  a  joint  payee 447 

As  against  execution  creditors 266 

As  evidence  of  equitable  ownership  of  promissory  notes 446 
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PRACTICE— Amendments,  imposing  terms 190 

Etfect  of  x)rally  withdrawing  instiiictions 670 

Oral  instructions 670 

Waiver  of  the  right  to  have  the  jury  polled 160 

Recovery  must  he  upon  facts  existing  at  commencement  of 

suit 587 

Question  of  plaintiffs  authority  to  sue 209 

Change  of  the  presiding  judge  during  a  trial 523 

Prima  facie  case .• ^ 669 

Where  a  bill  to  remove  a  cloud  can  be  maintained 238 

Recovery  under  the  common  counts 610 

Notice  of  special  matters  with  the  general  issue 208 

When  a  non-suit  may  be  taken 218 

A  party  can  not  obtain  a  reversal  for  an  error  committed  by 

himself 182 

Pleadings  in  appeal  cases 471 

In  County  Courts— Voluntary  assignments 249 

Profert  of  letters  testamentary  and  of  administration 654 

Where  right  to  sue  in  a  representative  capacity  is  questioned. .  654 

Oyer  and  demurrer 654 

Scope  of  a  general  demurrer 654 

Amended  pleadings  stand  by  themselves 654 

PRACTICE  OF  MEDICINE— What  is  within  the  meaning  of  the 

act 453 

PREFERENCES— Labor  claims 537 

Of  debtor — Debtor  and  creditor 614 

PREMISES— View  of— Presumptions  to  sustain  verdict 488 

PRESIDING  JUDGE— Change  of,  during  a  trial— Practice 528 

PRESUMPTIONS— To  sustain  a  verdict-View  of  the  premises. . .  488 

School  teacher's  authority  over  pupils — Assault  and  battery . . .  270 

As  to  authority  of  foreign  notary  public  to  administer  oaths. . '  238 

As  to  intention  of  jurors 884 

In  favor  of  judgments ,  594 

In  the  absence  of  a  bill  of  exceptions 220 

PRIMA  FACIE  CASE— Practice. 669 

PRIMA  FACIE  EVIDENCE— Of  negligence 96 

PRINCIPAL  AND  SURETY— Surety  may  compel  the  principal  to 

pay  the  debt 418 

PROFITS— Lobs  of —Damages 206 

PROMISES— Estoppel  by 45 

Where  the  statute  of  limitations  is  arrested  by 817 

PROMISSORY  NOTES— Transfers  before  maturity 22 

Suspicions  of  defects  of  title 22 

Sales  at  discounts 22 

Possession  evidence  of  equitable  ownership 446 

Possession  by  a  joint  payee 447 

Possession  evidence  of  legal  ownership 446 
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PROPERTY— Ehity  of  factor  in  selling 678 

PRC«*OSITIONS  OF  LA  W— When  not  submitted  to  the  trial  court  41 

Can  not  be  raised  by  stipulation— Practice 264 

When  error  to  refuse 664 

When  properly  refused 180 

PROXIMATE  CAUSE— A  question  of  fact  for  the  jury 96 

PUBLIC  POLICY— Where  the  law  will  not  lend  its  aid 184 

PUIS  DARRIEN  CONTINUANCE— 'Pleading 671 

Sufficiency  of— Pleading 571 

PUNITIVE  DAMAGES— When  properly  allowed 800 

PURCHASER— Duty  of  factor  to  ascertain  financial  ability  of 678 

Q 

QUESTIONS  OF  FACT— Finding  conclusive 662 

What  is  not  negligence 159 

Province  of  the  jury  in 498 

Verdicts  conclusive  upon 465 

Excessive  force  in  defense  of  property 184 

Ordinary  care '. 96 

Findings  of  the  court , 460 

Death  of  an  insured  person 439 

Willfulness 191 

Negligence 821 

Proximate  cause 96 

QUESTION  OF  LAW— When  negligence  may  become  a 584 

E 

RAILROADS — Liability  for  injuries  to  trespassers 480 

Ordinary  care  in  crossing  tracks 511 

Duty  to  maintain  crossings 152 

Chargeable  with  .notice 153 

Construction  of  statutes  as  to  farm  crossings. 159 

Use  of  farm  crossings 159 

Damages  by  fires  -What  is  not  a  defense 89 

Flagmen — Requisites  of  order  under  Sec.  90,  Ch.  114,  R.  S 274 

Notice  to  repair  farm  crossings 160 

Care  and  caution  in  %he  use  of  farm  crossings 160 

Liability  for  killing  domestic. a^^imals 28 

RAILROAD  CROSSINGS— Injuries  at : 477 

RATIFICATION— Knowledge  of  the  transaction 209 

Ignorance  w  ill  not  always  defeat 209 

What  is  a  ratification 209 

Unauthorized  acts  of  agents 209 

REAL  ESTATE  BROKERS— When  entitled  to  commissions 49,  604 

RECEIVERS— As  quasi  trustees 607 

Effect  of  an  order  to  take  charge  of  thd  funds  on  tlie  parties. .  607 
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RECORDS — Right  of  directors  of  corporations  to  amend 188 

How  affidavits  may  be  made  a  part  of 220 

RECOVERY— Perfomiance  a  prerequisite  to 48 

Must  be  on  facts  existing  at  commencement  of  suit 587 

Where  a  felony  is  connected  with  plaintiffs  case 184 

Order  the  common  counts — Practice 610 

Must  be  upon  the  case  made  by  the  pleadings 52u 

REDEMPTION— Right  of,  must  be  exercised  in  compliance  "'•th 

the  statute 84 

Preferences  between  creditors  not  to  be  determined  by  a  cross- 
bill   a") 

REMEDIES — Of  simple  contract  creditors-— Corporations 558 

Enforcement  by  creditor  against  foreign  corix>ration 558 

At  law  and  in  chancery. 295 

•*  Person  aggrieved  "—One  satisfaction 260 

REMITTITUR— When  it  will  not  be  allowed 588 

RENT — Destruction  of   premises  dote  not  relieve  tenant   from 

paying— Landlord  and  tenant 434 

RENTS  AND  PROFITS— As  between  a  holder  of  a  second  mort- 
gage and  the  assignee  of  the  equity  of  redemption 607 

REPLEVIN— Attorney's  fees  in  suits  on  bonds 587 

Demand  in 121 

REPRESENTATIONS    AND  WARRANTIES— In  life  insurance 

applications 171 

REPUGNANCY  CLAUSES— Construction  of— Wills. 899 

RESIDUARY  ESTATES— Subrogation  upon 431 

RESOLUTIONS— Of  legislative  bodies— Defined 274 

RESPONSIBILITY— Of  employer  for  accid  cjnts. 684                         |J 

REVERSIBLE  ERROR— What  is  not— Parties 571 
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SALARY — A  synonym  of  compensation 515 

SALES — To  wife  by  a  partnership  in  which  the  husband  is  a  part- 
ner— Husband  and  wife 588 

Of  personal  property— Instructions  as  to 289 

3y  agents  to  irresiwnsible  buyers — Damages 678 

SANITY— Defined— Presumption  from  the  fact  of  suicide. 171 

SCHOOLS— Expenditure  of  sqliool  moneys. 504 

SCHOOL  MONEYS— Expenditure  of— Schools 504 

SEPARATE  MAINTENANCE— Who  is  entitled  to 582 

SETTLEMENT— Basis  of —Building  and  loan  associations 398 

SHERIFFS— Custodian  of  the  court  house,  are  at  common  law 408 

His  power  not  curtailed  by  statute 408 

Payment  of  deputy  hire  from  fees  collected 515 
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SIGNED,  SEALED    AND  DELIVERED— Logical    effect    of  the 

words— Chattel  mortgages 262 

SLANDER— Qualification  of  actionable  words 148 

All  words  spoken  at  one  time  must  be  taken  togetJier 148 

Measure  of  proof — The  burden  of  proof  is  upon  the  plaintiff. . .  149 

Instructions  in  actions  for — Damages 149 

SOLICITOR'S  FEES— Rule  in  altowing 644 

SPECIAL  ASSESSMENTS— Judgments  for— Collateral  attack. ...  45 

SPECIAL  FINDINGS— When  sufficient  to  support  a  judgment. . .  533 

When  inconsistent  with  general  verdict 532 

SPECIFIC  PERFORMANCE— Wher6  courts  of  equity  will  decree  it  804 

Where  a  party  i^efuses  to  perform 304 

Mutuality  of  the  contract 305 

STATEMENTS— Of  third  persons  in  proofs  of  death— Evidence. . .  439 

Of  witnesses — Evidence 428 

Of  third  persons — No  estoppel  by 439 

STATUTES— Priority  of  labofei-s'  liens— Chattel  mortgage 537 

Construction  of  Sec.  88,  Act  of  1874,  fencing  and  operating 

railroads 260 

Construction  of  the  act  of  June  15,   1887— Administration  of 

trusts 84 

SheriflTs  powers  not  curtailed  by 408 

Application  of  Sec.  99  of  Ch.  114,  R.  S.,  relating  to  flagmen  at 

public  crossings 274 

Construction  of — Trespass — Cutting  timber 501 

STATUTE  OF  AMENDMENTS— Defects  of  notice  when  cured  by.  594 

STATUTE  OF  JEOFAILS— Defects  of  notice  cured  by 594 

STATUTORY  CONSTRUCTION— The  general  rule 408 

STIPULATION — In  lease  as  to  twenty  days*  notice  not  an  essen- 
tial part  of  the  agreement , 879 

Proposition  can  not  be  raised  by — Practice 264 

SUB-CONTRACTORS— Allowance  of  interest  to 827 

SUBJECT-MATTER— Question  of  jurisdiction  may  be  presented  at 

any  time 228 

Where  justice  had  no  jurisdiction  Circuit  Court  has  none  on 

appeal 229 

SUBROGATION— Limits  of  the  doctrine 295 

Application  of  the  law 295 

As  between  debtor  and  creditor 295 

Upon  residuary  estate. 431 

Powers  of  courts  of  equity 431 

SUICIDE— Burden  of  proof— Life  insurance 171 

Not  a  crime  in  America 171 

Presumption  from  the  fact  of — Sanity  defined 171 

SUMMONS— By  appeal— Waiver  of  defects  in 87 

SURETY— May  compel  the  principal  to  pay  the  debt 418 
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TENDER -Costa  in  cases  of 833 

Must  be  kept  good d2S 

Effect  of  acceptance 417 

TESTATOR— Intention  of— Wills 899 

TIMBER— Cutting  of— Construction  of  the  statute— Trespass 501 

TITLE — Jurisdiction  of  a  court  of  equity  to  remove  cloud  upon. ..  288 

Not  involved  in  forcible  entry  and  detainer 19 

Suspicions  of  defects  of — Promissory  notes 22 

TORTS— Liability  of  master  for— Master  and  servant 203 

Bailee  may  maintain  an  action  of — Parties 491 

Contracts  not  to  be  adjusted  in  an  action  for 64 

TRESPASS— Cutting  timber— Construction  of  the  statute 501 

Liability  of  joint  trespasser 126 

TRESPASSERS— Liability  of  railroad  for  injuries  to 480 

TRUSTEES— Receivers  as  quasi 607 

u 

ULTRA  VIRES— Action  of  directors  of   corporations  In  giving 

joint  notes,  not 249 

V 

VALUES— Of  money  embezzled— Allegations  of— Indictments. . .  620 

VENDOR— Statements  of,  after  a  sale— Evidence 266 

VERBAL  AGREEMENTS— Prior  and  contemporaneous— Contracts  666 

VERDICTS— Conclusive  upon  questions  of  fact 64,  67,  465 

Presumptions  to  sustain — View  of  the  premises. 488 

Non  obstante  veredicto ^ 532 

Responsive  to  the  issues  actually  tried 132 

Of  conflicting  evidence \ 25,  297,  446 

When  they  will  not  be  disturbed , 152,  228 

When  the  court  will  direct 191,  646 

When  it  is  the  duty  of  the  court  to  submit  the  case 191 

VERIFICATION— Of  bill,  when  demurred  to— Equity  jurisdiction  413 

VIGILANCE— On  the  part  of  creditors 289 

VOLUNTARY  ASSIGNMENTS— Practice  in  the  County  Courts. .  240 

W 

WAIVER— Of  conditions  in  by-laws 471 

Of  conditions  must  be  pleaded 256 

Of  the  right  to  assign  error 571 

Of  the  right  to  have  the  jury  polled— Practice 160 

Of  defects,  in  summons  by  appeal 37 
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WARRANTIES— When  Btatements  in  the  application  for  life  in- 
surance are 171 

WATER-COURSES— Pleadings  in  actions  for  obstructing 116 

WILLFULNESS— Inferences  from  the  non-compliance  with  statu- 
tory requirements '. 191 

A  question  of  fact 191 

WILLS— Construction  of  repugnant  clauses 899 

Gifts  restricted  by  subsequent  words ? 399 

Intention  of  the  testator 399 

Duty  of  executors  when  it  is  attacked 474 

WITNESSES— Statements  of— Evidence 428 

WORDS  AND  PHRASES—**  Give  or  take "  two  weeks  notice 664 

WRIT  OF  ERROR— Where  it  will  not  lie  in  final  judgment 55 
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